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SCHEDULE 


OF  8TATB  BEPOBT8  FBOM  WHICH  CASES  HATB  BSEV  SELBCTKD 

FOB  THE  AHERICAK  REPOBTS. 


The  TolnmeB  of  State  Reports  are  in  parenthesui  and  the  yolnmea  of 
Ameriean  Beports  in  heavy  letter. 

Alabama  (44)  4;  (45)  6;  (46)  7;  (47)  11;  (4S)  17;  (49, 50)  20;  (51,  52)  2S; 
(53,  54)  25;  (55,  56)  28;  (58)  29;  (59,  60)  81;  (61)  82 ;  (62)  84. 

Arkaiuaa  (25)  4;  (26)  7;  (27)  11;  (28)  18;  (29,  30)  21;  (31)  26;  (32)  29; 
(33)  84. 

Baacter  (Tenn.)  (1)  26;  (2)  no  cases;  (3,  4)  27;  (5)  80;  (6,  7)  82. 

Bush  (Kj.)  (7)  8;  (8)  8;  (9)  15;  (10)  19;  (11)21;  (12)  28 ;  (13)  26;  (14)29. 

California  (m  2;  (40)  8;  (41,  42)  10;  (43,  44^  45,  46)  18;  (47,  48)  17;  (49^ 
50)  19;  (51)  21 ;  (52)  28;  (53)  81. 

Colorado  (1)  9;  C2|  3)  26;  (4) 84. 

ConnecUcat(36)4;  (37,38)9;  (39)12;  (40)16;  (41,42)19;  (43)21; 
(44)  28;  (45)  29;  (46)  88. 

Florida  (13)  7;  G^)  14;  (15)  21;  (16)  26. 

Georgia  (40)  2;  (41. 42)  6;  (43,  44)  9;  (45,46)  12;  (47,  48,  49,  50)  16;  (61, 
52,  53,  54,  55,  56)  21 ;  (57,  58)  24;  (59,  60)  27 ;  (61)  84. 

Qrattan(ya.)(20)8;  (21)8;  (22)  12;  (23)  14;  (24,  25)  18 ;  (26,  27)  21  ; 
(28,  29)  28;  (31)  81;  (30)  82;  (32)  84. 

HeiakeU  (Tenn.)  (1)  2;  (2)  6;  (3)  8;  (4,  5)  18;  (6,  7)  19;  (8,  9)  24;  GO, 
•  11,  12)  27. 

Houston  (Del)  (3)  11 ;  (4)  16. 

Illinois  (51)  2;  (52)  4;  (53,  54)  6;  (55.  56)  8;  (57,  58)  11 ;  (59,  60,  61,  62, 
CB)  14;  (64,  65,  66,  67)  16;  (68,  69)  18;  (75,  76,  77,  78)  20:  (70, 
71, 72, 79, 80)  22 ;  (73, 74)* 24 ;  (81.  82,  83, 84)  26 ;  (85)  28;  (86,  87)  2^, 
(88)  80;  (89)  81 ;  (90)  82;   (91)  88;  (92,  93,  94)  84. 

Indiana  (32)  2;  (33)  6;  (34)  7;  (35)  9;  (36,  37,  38)  10;  (39,  40,  41,  42,  43) 
18;  (44,45,  46)16;  (47,48)17;  (49,60,51)19;  (52,53)21;  (54, 
55)  28;  (56,  57,  58,  59)  26 ;  (60,  61)  28;  (62,  63)  80;  (64)  81 ;  (65, 
66)82;  (67)88;  (68)84. 

Iowa  (27)  1;  (28,  29)  4;  (30)  6;  (31,  32)  7;  (33,  34)  11;  (35,  36)  14;  (87, 
38,  39)  18;  (40,  41,  42)  20;  (43)  22;  (44,  45)  24;  (46)  26;  (47)  29; 
(48)  80;  (49)  81;  (50)  82;  (51)  88. 

Kansas  (5,  6)  7;  (7,  8,  9)12;  (10,  11,  12)  16;  (13,  14)  19;  (15,  16,  17)  22; 
(18)  26;  (19,20)27;  (21)  80;  (22)81;  (23)88. 

Lea  (Tenn.)  (1)  27;  (2,  3)  81. 

Louisiana  (22)2;  (23)  8;  (24,  25)  18;  (26,  27)21;  (28)26;  (29)29;  (30)81; 
(31)  88. 

McArthur  (District  of  Columbia)  (1,  2)  29. 

ICaine  (57)  2;  (58)4;  (59)8;  (60)11;  (61)  14;  (62)  16;  (63,  64)  18;  (65) 
20;  (66)  22;  (67)  24;  (68)  28;  (69)  81. 

*The  hiatus  In  the  Illtnols  Reports  arises  from  the  fact  thst  the  volumes  betwaeft 
tiMflBth  and  the  TSth  were  published  after  the  75th  and  three  succeeding  Tolumes. 
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Maryland  (31)  1;  (32,  33)  8;  (34,  35)  6;  (36,  37)  11;  (38,  39,  40}  17;  (4  U 
42,43)  20;  (44)22;  (45,46)24;  (47)28;  (48)80;  (49,50)88;  (51)84. 

Maasachusette  (100)  1;  (101,  102)8;  (103)4;  (104)  6;  (105)7;  (106)8; 
(107)  9;  (108)  11;  (109)  12;  (110)  14;  (111,  115)  16;  (112,116)  17; 
(113)18;  (114,117,118)19;  (119)20;  (120)21;  (121,122)28; 
(123)25;  (124)26;  (125)28;  (126)80;  (127)84. 

iiichigan  (19)  2;  (20,  21)  4;  (22)  7 ;  (23.  24)  9;  (25,  26)  12;  (27,  28)  16; 
(29,  80,  81)  18;  (32,33)  20;  (34)  22;  (35,36)  24;  (37)  26;  (40)29; 
(38)81;  (41)82;   (39)88. 

liinnesota  (15)  2;  (16, 17, 18)  10;  (19,  20,  21)  18;  (22)  21;  (23)28;  (24)81; 
(25)  88. 

IfiBsiasippi  (42)  2;  (43)  6;  (44,  45)  7;  (46,  47,  48)  12;  (49.  50)  19;  (51,  52, 
53)  24;  (54)  28;  (55)  80;  (56)  81 ;  (57)  84. 

iCisaouri  (46)  2 ;  (47)4;  (48,49)8;  (50,51)11;  (52,53,64)14;  (55,56, 
57,  58)  17;  (59,  60,  61,  62,  63)21;  (64,65.  66)27;  (67)29;  (68)  80; 

(69)  88. 

IContaiia  (1,  2)  26. 

tTebraBka  (3,  4)  19;  (5)  26;  (6,  7)  29;  (8)  80;  (9)  81. 

Nevada  (6)  8;  (7)  8;  (9)  16;  (10,  11)  21 ;  (12)  28;  (13)  29;  (14)  88. 

fiJew  Hampshire  (48)  2;  (49)  6;  (50)  9;  (51)  12;  (52)  18;  (53)  16;  (54, 
55)  20 ;  (56)  22 ;  (57)  24. 

tTew  Jersey  (34)  8;  (35)  10;  (36)  18;  (37)  18;  (38)  20;  (39)  28 ;  (40)  29; 
(41)  82. 

ffew  York  (41,  42)  1 ;  (43)  8;    (44)  4;   (45)  6;   (46,  47)  7 ;  (48)  8;  (49,  60, 
51)10;    (52)11;   (53,54)18;    (55)14;   (50,57)16;   (58,59)17 
(60,  61)  19;  (62,  63)  20;  (64)  21 ;  (65)  22;  (66,  67, 68)  28;  (69)  26 

(70)  26;  (71)27;  (72)28;  (73)29;  (74)80;  (76)81;  (76)82;  (77)88 
m  84. 

North  Carolina  (65)  6;  (66)  8;  (67,  68,  69)  12;  (70)  16;  (71)  17;  (72,  73» 
74)  21;  (75,  76)  22;  (77,  78)  24;  (79)28;  (80)  80;  (81)  81;  (82)88. 

Ohio  (19)  2;  (20)  6;  (21)  8;  (22)  10;  (23)  18;  (24)  16;  0*5)  18;  (26)  20; 
(27,  28)  22;  (29)  28;  (30.  31)  27;  (32)  80;  (33)  81 ;  (34)  82. 

Oregon  (3)  8;  (4)  18;  (5)  20;  (6)  26;  (7)  88 ;  (8)  84. 

Pennsylvania  (62)  1;  (63,  64,  65)  8;  (66,  67)  6;  (68,  69)  8;  (70,  71)  10; 
(72,  73)  18;  (74,  75)  15;  (76,  77)  18;  (78,  79,  80)  21;  (81,  82)  22; 
(83,  84)  24;   (85,  86)  27;  (87)  80;  (88)  82;  (89)  88. 

Rhode  Island  (8)  6 ;  (9)  11 ;  (10)  14;  (11)  28 ;  (12)  84. 

South  Carolina  (IN.  S.)  7;  (2,3,4)  16;  (5)  22;  (6,  7)  24;  (8)  28;  (9, 10)80; 
(11,  12)  82. 

Texas  (32)  6;  (33,  34)  7;  (35,  36,  37)  14;  (38,  39,  40,  41  42)  19;  (43,  44, 
45)  28;  (46,  47,  48)  26;  (49)  80;  (50,  51)  32. 

Texas  Ct.  App.  (1,  2)  28;  (3,  4)  80 ;  (5, 6,  7)  82 ;  (8)  84. 

Vermont  (42)  1 ;  (43)  5;  (44)  8;  (45)  12;  (46)  14;  (47)  19;  (48)  21;  (49)24; 

(50)  28;  (51)  81. 
Washington  (1)84. 

West  Virginia  (4)  6;  (5)  18;  (6)  20;  (7,  8)  28;  (9,  10,  11)  27;  (12)  2»; 
(13)  81. 

Wisconsin  (24)  1 ;  (25)  8 ;  (26)  7 ;  (27,  28,  29)  9:  (30,  31)  11 ;  (32,  38)  14; 
(34, 35,  36)  1 7 ;  (37)  19 ;  (38, 39)  20 ;  (40, 41)  22 ;  (42)  24 ;  (43, 44)  28; 
(45)  80;  (46,47)82;  (48)88. 
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Holliday  v.  St.  Leonard  (11  C.  R  [N.  S.]  192).  denied ;  Glavin  v.  Rhode  Island 

Hospital  (12  R.  I.  411),  679. 
In  re  Kimball  (2  Bank.  Reg.  204,  354),  denied;  Green  v.  Chilton  (57  Miss.  598). 

483. 
Jones  v.  Inhabitants  of  Andover  (10  Allen,  18),  denied ;  Baldwin  v.  Barney  (13 

R.  I.  392),  671,  674. 
Eilgore  v.  Powers  (5  Black f.  22),  overruled  ;  Bums  v.  Anderson  (68  Ind.  202), 

253. 
King  V.  Watson  (3  Price,  6),  denied  ;  Duggan  v.  Bliss  (4  Col.  223),  81. 
Lippincott  v.  Barker  (2  Binn.  174),  denied ;  Duggan  v.  Bliss  (4  Col.  223),  82. 
Lockwood  V.  Thome(ll  N.  Y.  170),  denied  ;  Andingv.  Levy  (57  Miss.  51), 438. 
Lockbardt  v.  Tucker  (36  Miss.  68),  overuled  ;  Byrd  v.  State  (57  Miss.  243),  441. 
McCall  V.  Hinckley  (4  Gill,  129),  denied  ;  Duggan  v.  Bliss  (4  Col.  223),  83. 
McCoy  V.  Huffman  (8  Cow.  84),  denied  ;  Shurtleff  v.  Millard  (12  R  I,  272),  642. 
McDonald   v.  Mass.  General  Hospital   (120  Mass.   432 ;   21    Am.   Rep.  520), 

doubted  ;  Glavin  v.  Rhode  Island  Hospital  (12  R.  L  411),  679. 
Maynard  v.  Maynard  (49  Vt.  297),  doubted  ;  Herring  v.  Skaggs  (62  Ala.  180),  II. 
Marshall  v.  Meech  (51  N.  Y.  140  ;  10  Am.  Rep.  572), denied ;  Horton  v.  Champ- 

lin  (12  R.  I.  550),  723. 
Matthew  v.  Galley  (4  Cal.  63),  denied  ;  Sprague  v.  Fletcher  (8  Or.  367),  589. 
Murray  v.  S.  C.  R.  Co.  (1  McMullen,  385),  denied  ;  Chicago  and  N.  W.  R.  C^o. 

V.  Moranda,  (93  111.  302),  174. 
Nowell  V.  Roake  (2  Ring.  503  ;  5  B.  &  C  730),  denied  ;  Funk  v.  Eggleston  (93 

111.  515),  144. 
Orr  V.   Quimby  (54  N.  H.  590,  594),  denied  ;  Conn.  River  R.  Co.  v.  County 

Comm'rs  (127  Mass.  50),  342. 
Owsley  V.  Montgomery,  etc.,  R.  Co.  (37  Ala.  360),  denied;  Carter  v.  Howe 

Machine  Co.  (51  Md.  290),  314. 
People  V.  Butler  (3  Park.  Cr.  377),  denied ;  Buel  v.  People  (78  N.  T.  492). 

559,560. 
People  V.  Hughes  (29  Cal.  257),  denied  ;  Goodman  v.  Cody  (1  Wash.  829),  8ia 
People  V.  Jewett  (3  Wend.  314,  321),  denied  ;  State  v.  Davis  (13  R.  L  492),  7<tf 
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People  ▼.  Lee  (5  Cal.  353),  denied ;  Boyle  ▼.  People  (4  CoL  176),  79. 

People  T.  Rector  (19  Wend.  509),  doubted ;  Bael  y.  People  (78  N.  Y.  492),  559, 

560. 
Philips  T.  Belden  (2  Edw.  Ch.  1),  denied ;  Anding  t.  Levy  (57  Miae.  61),  439. 
Poida^  Y.  Cole  (1  Saond.  819  i,  case  54),  denied  ;  King  Philip  MUls  r.  Slater 

(12  R  I  82).  C07. 
PrieeUy  y.  Fowler  (8  M.  &  W.  1),  denied ;  (Chicago  and  N.  W.  B.  Co.  t.  Mo- 
•  randa  (93  111.  302),  174. 

Bex  Y.  Greenhill  (4  A.  &  £.  624),  denied ;  McKim  y.  McEim  (12  R.  I.  462),696w 
Rodgers  y.  BradBhaw  (20  Johnn.  735,  744),  denied ;  Conn.  RiYer  R.  Co.  T. 

County  Comm'rs  (127  Maas.  50),  341. 
Roth  Y.  Palmer  (27  Barb.  652),  denied;  Kellogg  Y.  Turpie  (98  HI.  265),  166. 
Smith  Y.  Boston  and  Maine  Railroad  (120  Maaa.  490 ;  21  Am.  Rep.  538),  denied  ; 

Baldwin  y.  Barney  (12  R.  I.  392),  671,  674. 
Smith  Y.  Cheetham  (8  Cai.  61).  denied ;  Goodman  T.  Cody  (I  Waah.  829),  810. 
Stanton  y.  Metropolitan  R.  Ck>.  (14  Allen,  485),  denied;  Baldwin  y.  Barney  (12 

R.  I.  392),  671. 674. 
State  Y.  Cowan  (29  Mo.  880),  denied  ;  Wragg  y.  Penn  Townahip  (94  IlL  IIX 

205. 
8tenton  y.  Jerome  (54  N.  T.  480),  denied ;  Anding  y.  LeYy  (57  Miaa.  51),  488. 
SteYena  y.  Pateraon  and  Newark  R.  Co.  (20  N.  J.  £q.  126  ;  84  N.  J.  L.  532.544, 

566 ;  8  Am.  Rep.  269),  denied;  ProYidenoe  Steam  Engine  Co.  y.  ProYidenoe, 

etc..  Steamship  Co.  (12  R.  I.  348),  660. 
SalliYan  y.  India  Manufacturing  Co.  (118  Maaa.  896),  doubted ;  Eelley  y.  Sil- 

Yer  Spring  Co.  (12  R.  1. 112),  619. 
Tannatt  Y.  Rocky  Mountain  Nat.  Bank  (1  Col.  278;  9  Am.  Rep.  156),  o Yer- 

ruled ;  Hager  y.  lUce  (4  Col.  90).  72. 
Taah  y.  Adama  (10  Cash.  252).  denied ;  Auatin  y.  Coggeahall  (12  R.  I.  829),  650. 
Terry  y.  Sicklea  (13  Cal.  427),  denied ;  Anding  y.  Levy  (57  Miaa.  51),  439. 
Tharp  y.  Tharp  (15  Vt.  105),  denied  ;  Anding  y.  Levy  (57  Miaa.  51),  439. 
Thompson  v.  Com.  (8  Gratt.  637),  denied ;  Goodman  y.  Cody  (1  Wash.  329), 

810. 
Tomline  y.  Dubuque.  BelleYue  and  Miss.  R.  Co.  (32  Iowa,  106) ;  7  Am.  Rep, 

176),  denied ;  Providence  Steam  Engine  Ca  v.  Providence,  etc.,  Steamship 

Co.  (12  R.  I.  348),  660. 
Towsley  v.  Denuison  (45  Barb.  490), denied  ,  Anding  v.  Levy  (57 Miss.  51), 439. 
Tomer  v.  Tuolumne  Co.  (25  Cal.  400),  denied;  Goodman  v.  Cody  (1  Wash. 

329).  810. 
Valtes  v.  Ohio  and  Miss.  Ry.  Ck>.  (85  IlL  500),  overruled;  Chicago  and  N.  W.  R. 

Co.  Y.  Moranda  (93  111.  302).  172. 
Weeks  v.  Leighton  (5  N.  H.  843),  denied ;  Shurtleff  v.  MUhurd  (12  R.  L  272), 

644,645. 
White  Y.  Campbell  (25  Mich,  463),  denied ;  Anding  v.  Levy  (57  Bfisa.  51),  439. 
White  Y.  Hampton  (10  Iowa,  238),  denied ;  Anding  v.  Levy  (57  Miaa.  51),  439. 
Whitmarah  y.  Hall  (3  Den.  875\  denied ;  Shurtleft  v.  MilUrd  (12  R.  L  273), 

646. 
WilKm  Y.  Kearse  (Peake  Add.  Cas.  196),  denied ;  ShorUeff  y.  Milkfd  (IS  R  L 
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Oriminal  law — carrying  eoneealed  weapons  -^  in  parii. 

One  who  conceals  on  his  person  the  ▼arioas  parts  of  a  pistol,  incapahle  of 
one  while  thus  separate,  bat  capable  of  being  readily  put  together  and  be- 
coming effective  as  a  pistol.  Is  guilty  of  carrying  concealed  weapons.* 

CONVICTION  of  carrying  a  pistol  concealed  on  the  person. 
The  opinion  states  the  case. 

W.  D,  Roberts f  for  appellant 

H»  C.  Tompkins,  attorney-general,  contra. 

Makkino,  J.  Appellant  was  indicted  for  carrying  a  pistol  oon* 
cealed  abonc  his  person.  The  eyidence  was  that  the  cylinder  of 
the  pistol  was  separted  from  the  rest  oi  the  fire-arm,  and  both 
parts  carried  by  defendant  in  his  pocket,  without  any  Hung 

^^^^^_^__M  ^^B -  1 -1 1 ~ 

*86e  WUUamt  t.  State,  po&t. 
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to  prevent  an  easy  readjustment  of  the  parts,  to  make  the  weapon 
effective. 

Under  the  aathoritj  of  Atwood  v.  StodSj  M  Ala.  508  (see  note, 
25  Am.  Bep.  563),  and  the  cases  therein  referred  to,  we  hold  that 
the  Circait  judge  did  not  err  in  the  charge  given,  or  in  his  refusals 
to  charge  as  requested. 

Let  the  judgment  of  the  Circuit  Court  be  affirmed. 

Judgment  affirmed. 


DoTSOK  V.  State. 

(OS  Ala.l4U 
OrimiruU  law — bigamy  —  intent. 

One  who  Temarrles,  knowing  his  first  wife  to  be  living,  or  not  having  a  reason- 
able belief  of  herdeatb,  Is  guilty  of  bigamy,  without  other  proof  of  intent.* 

CONVICTION  of  bigamy.  The  defendant  requested  the  follow- 
ing  written  charges  :  1.  If  the  jury  believe  from  the  evi- 
dence, that  at  the  time  the  defendant  was  married  the  second  time, 
he  believed  his  first  wife  was  dead,  then  the  defendant  must  be 
acquited.  2.  The  intent  is  a  material  ingredient  of  the  offense. 
The  court  refused  to  give  either  of  said  charges. 

t 

McCUllan  £  McClellan,  for  appellant 
H.  C.  Tompkins,  attorney-general,  contra. 

BmcKELL,  C.  J.  [Omitting  minor  points.]  Construed  in  con- 
nection with  and  in  light  of  the  evidence,  the  charges  requested  by 
the  appellant  were  properly  refused.  The  rule  of  the  common  law, 
of  very  general  application,  is  that  there  can  be  no  crime  when  the 
criminal  mind  or  intent  is  wanting.  When  that  is  dependent  on  a 
knowledge  of  particular  facts,  ignorance  or  mistake  as  to  these 
facts,  honest  and  real,  not  superinduced  by  the  fault  or  negligence 
of  the  party  doing  the  wrongful  act,  absolves  from  criminal  re- 
sponsibility. Gordon  v.  State,  52  Ala.  308;  B.  a,  23  Am.  Bep.  575; 
Squire  v.  State,  46  Ind.  459  ;  8.  c,  2  Green  Cr.  Eep.  725.     The 

"  See  Balsted  v .  State  (IS  Yroom,  KS^^  88  Am .  Rep.  247. 
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principle  is  thus  stated  by  Bishop  :  "  The  wrongful  intent  being 
of  the  essence  of  every  crime,  the  doctrine  necessarily  follows  that, 
whenever  a  man  is  misled  without  his  own  fault  or  carelessness, 
concerning  facts,  and  while  so  misled,  acts  as  he  would  be  justified 
in  doing  were  the  facts  as  he  believes  them  to  be,  he  is  legally  in- 
nocent, the  same  as  he  is  innocent  morally/'  1  Bish.  Cr.  Law,  §  303, 
The  belief  must  be  honest  and  real,  not  feigned,  and  whether  it  is 
honest  or  feigned,  the  jury  must  determine  in  view  of  all  the  evi* 
dence.  Whether  there  was  fault  or  carelessness  in  acquiring  knowl- 
edge of  the  facts,  is  also  a  matter  for  their  determination.  No 
man  can  be  acquitted  of  responsibility  for  a  wrongful  act,  unless 
he  employs  '*  the  means  at  command  to  inform  himself."  Not  em- 
ploying such  means,  though  he  may  be  mistaken,  ho  must  bear  the 
consequences  of  his  negligence.  If  he  relies  on  information  ob- 
tained from  others,  he  should  have  some  just  reason  to  believe  that 
from  them  he  could  obtain  information  on  which  he  may  safely  rely. 
It  does  not  appear  that  tho  persons  informing  tho  appellant  of  the 
death  of  his  first  wife  had  any  opportunities  of  knowing  the  fact  — 
he  did  not  nave,  nor  on  what  their  knowledge  of  the  fact  was  based 
—  nor  was  it  shown  that  he  made  inquiries  of  persons,  vfho  from 
their  relationship  or  acquaintance  with  the  wife,  would  have  known 
whether  she  was  living  or  dead.  Bigamy  is  a  violation  of  positive 
law,  disturbs  the  peace  of  families,  ofFends  the  good  order  of  society, 
and  involves  the  legitimacy  of  children,  the  descent  and  succession 
to  estates.  A  degree  of  diligence  commensurate  with  the  import* 
anoe  of  the  act — a  second  marriage,  having  had  a  former  wife,  not 
80  long  absent  and  unheard  of,  that  the  law  presumed  her  death  — 
the  appellant  should  have  exercised.  The  charge  requested  with- 
drew from  the  consideration  of  the  jury  the  important  inquiry, 
whether  the  belief  of  the  death  of  the  first  wife  was  reasonable, 
and  of  the  diligence  the  appellant  had  exercised  to  inform  himself 
of  the  fact. 

The  second  charge,  without  explanation,  would  have  misled,  or 
was  well  calculated  to  mislead  the  jury.  It  would  have  induced,  or 
is  calculated  to  have  induced,  the  belief  that  some  other  intent  than 
that  which  must  be  inferred  from  the  second  marriage,  knowing  the 
first  wife  to  be  living,  or  not  having  a  reasonable  belief  of  her  death, 
was  an  ingredient  or  element  of  the  offense.  A  charge  requested, 
which  requires  explanation  or  qualification,  or  which  has  a  tendency 
to  mislead  or  confuse  the  jury,  should  always  be  refused.    There  is 


ALABAMA, 


Herring  v.  Skaggs. 


no  legal  right  to  such  au  instruction.  The  charge  in  itself,  when 
applied  to  the  facts,  is  erroneous.  A  crimirjal  intent  is  generally  an 
element  of  crime,  but  ^^  whatever  one  Toluntarilj  does,  he  of  coarse 
intends  to  do,"  and  whenever  an  act  is  criminal  nuder  particular 
circumstances,  the  party  doing  the  act  is  chargeable  with  the  crim* 
inal  intent.  Com,  v.  Mash^  7  Mete.  472;  Reynolds  v.  U.  &,  98  U.  S. 
The  appellant  knew  he  had  been  once  married — that  the  marriage  had 
never  been  dissolved — that  his  wife  had  not  been  so  long  absent  a 
presumption  of  her  death  could  be  indulged,  and  by  the  slightest 
diligence  could  have  ascertained  she  was  living  within  a  few  miles 
of  him.  A  second  marriage  was  a  violation  of  the  law,  and  he 
must  be  presumed  to  have  intended  the  violation.  We  are  satisfied 
no  error  was  committed  by  the  Circuit  Court,  and  the  judgment 
is  affirmed. 

Judgment  affirmed. 


Herring  v.  Skaggs. 

(62  Ala.  180.) 

Affsney  —  patter  of  agent  to  warrant  —  damages  for  hreaekm 

In  an  action  for  breach  of  warranty  of  a  safe  sold  and  warranted  hj  an  ag«nt« 
held,  (1)  that  there  must  be  proof  of  express  authority  from  the  princifMLl, 
or  of  a  custom  to  warrant ;  *  and  (2)  that  in  the  absence  of  fraud  the  value 
of  articles  stolen  from  the  safe  by  burglars  could  not  enter  into  the  dam- 
ages. 

ACTION"  of  damages  for  breach  of  warranty  of  a  safe  sold  by 
Stewart  as  defendant's  agent,  and  by  him  warranted  burglar- 
proof.  Evidence  offered  by  defendant  that  Stewart  was  not  author- 
ized so  to  warrant  was  excluded.  The  safe  was  broken  open  by 
burglars,  and  valuables  were  stolen  therefrom.  The  opinion  states 
other  facts.     The  plaintiff  had  judgment  below. 

Wdlden  <&  Parsons,  for  appellants. 

Samuel  F.  Rice,  contra. 

Stoste,  J.    In  Skinner  v.  Ounn,  9  Port.  305,  speaking  of  the 

«p^^^~     I  — • • —  ■ 

•  To  same  eflfect,  Cooley  t.  Perrine,  (12  Vroom,  822)»  S2  Am.  Hep.  SIO. 
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power  of  an  agent  to  bind  his  principal,  this  court  said:  '^The 
power  in  this  case  is  to  sell  and  convey  the  negro  in  the  name  of 
the  plaintiff,  and  the  agent  must,  as  an  incident  of  that  power, 
and  in  the  absence  of  any  prohibition,  have  the  right  to  warrant 
the  soundness  of  the  slaTe,  as  that  is  a  usual  and  ordinary  stipula- 
tion in  such  contracts,  and  must  therefore  be  implied  to  effectuate 
the  object  of  the  power.^  The  court,  in  the  same  case,  had  suid: 
"An  authority  to  do  an  act  must  include  power  to  do  every  thing 
usual  and  necessary  to  its  accomplishment."  This  doctrine  was 
reaffirmed  in  Oaines  v.  McKinley,  1  Ala.  446,  and  in  Cocke  v. 
Campbell,  13  id.  286.  It  will  be  observed  that  in  these  cases  the 
conrt  states,  as  matter  of  law,  that  power  given  to  sell  a  slave  car- 
ried  with  it  power  to  warrant  his  soundness,  in  the  absence  of  pro- 
hibition. A  similar  principle  is  found  in  the  books  in  reference  to 
the  power  of  an  agent  to  bind  his  principal,  by  warranty  of  the 
soandness  of  a  horse  he  is  authorized  to  sell.  It  is  a  '^  usual  and 
ordinary  stipulation  in  such  contracts,"  say  the  courts.  Perhaps 
the  custom  of  such  warranties  is  so  general,  and  has  prevailed  so 
long,  that  it  has  come  to  be  treated  as  judicial  knowledge.  Cer- 
tainly it  was  not  intended  to  be  affirmed  that  an  agent  with  general 
powers  of  sale  has  unlimited  power  to  bind  his  principal  by 
any  and  every  stipulation  the  various  phases  of  traffic  may  be  made 
to  assume.  If  so,  the  words,  "in  the  absence  of  prohibition," 
fonnd  in  the  case  of  Skinner  v.  Gunriy  supra,  are  meaningless  and 
powerless.  In  the  case  of  Fisher  v.  Campbell,  9  Port.  210,  a  ques- 
tion arose  on  the  implied  power  of  an  agent  to  bind  his  principal. 
That  was  the  case  of  a  non-resident  planter,  whose  overseer  in 
charge  made  purchases  of  supplies  for  the  plantation  and  hands. 
It  was  proved  that  the  employer  had  given  the  overseer  instructions 
to  purchase  pork  for  his  slaves  from  a  particular  mercantile  house 
at  Montgomery,  with  whom  he  had  made  arrangements  for  that 
purpose,  and  had  given  him  no  directions  to  buy  anywhere  else, 
nor  had  he  any  authority  to  purchase  from  any  other  person.  The 
plantation  was  in  Lowndes  county,  and  the  roads  being  bad,  the 
overseer  purchased  pork  in  his  own  county,  much  nearer  to  him, 
and  at  Montgomery  prices.  Commenting  on  a  charge  requested  by 
plaintiffs,  and  refused  by  the  court  below,  this  court  said,  ^  The  last 
branch  of  the  charge  is  stated  as  a  corollary  from  the  preceding 
propositions,  '  that  any  special  directions  given  to  McMay  (the 
overseer)   by  the  defendant,  as  to  the  place  of  purchasing,  was 
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wholly  immaterial  as  to  this  purchase,  unless  from  the  evidence 
they  were  satisfied  that  plaintiffs  were  informed  at  the  time  of  such 
sale  of  such  special  directions;  and  that  without  this  information, 
the  plaintiffs  would  be  entitled  to  recover,  if  the  proof  was  fully 
made  out/  Vfe  understand  the  law  to  be  the  exact  converse  of  this 
proposition.  When  a  person  deals  with  one  who  professes  to  be  the 
agent  of  another  person,  the  person  contracting  with  him  is  bound 
to  know  the  extent  of  his  authority.  See,  also,  MeCrary  v. 
Slaughter,  58  Ala.  230. 

We  are  not  prepared  to  assent  to  the  doctrine,  in  unlimited  sense, 
that  a  general  agent  to  sell  has,  by  virtue  thereof,  the  power  to 
bind  his  principal  by  every  species  of  warranty  a  purchaser  may  ez« 
act.  In  Benj.  on  Sales,  §  624,  is  the  following  language  :  ''  War- 
ranties are  sometimes  given  by  agents,  without  express  authority  to 
that  effect.  In  such  cases  the  question  arises  as  to  the  power  of  an 
agent,  who  is  authorized  to  sell,  to  bind  his  principal  by  a  warranty. 
The  general  rule  is,  as  to  all  contracts  including  sales,  that  the 
agent  is  authorized  to  do  whatever  is  usual  to  carry  out  the  object 
of  his  agency,  and  it  is  a  question  for  the  jury  to  determine  what 
is  usual.  If  in  the  sale  of  the  goods  confided  to  him,  it  is  usual  in 
the  market  to  give  a  warranty,  the  agent  may  give  that  warranty  in 
order  to  effect  a  sale."  We  fully  approve  and  adopt  this  language 
of  this  very  accurate  writer.  We  do  not  intend,  however,  to  over- 
turn the  doctrine  declared  in  Skinner  v.  Ounn  and  Cocke  v.  Camp* 
bell,  supra.  As  a  general  rule,  the  agent  has  power  to  do  whatever 
is  usual —  to  enter  into  such  express  stipulations  as  are  usual  and 
customary  —  in  effecting  such  sales.  What  stipulations  are  usual 
and  customary  in  effecting  such  sales  is  not  always  matter  of  judi- 
cial knowledge.  It  is  declared  in  the  sale  of  slaves  and  horses  to 
be  within  the  knowledge  of  the  court  that  it  is  usual  to  give  war- 
ranties. It  cannot  be  affirmed  that  such  custom  exists  in  the  sale 
of  all  chattels.  Generally,  and  we  hold  in  a  sale  like  the  present, 
'*it  is  a  question  for  the  jury  to  determine  what  is  usual."  This, 
in  the  absence  of  express  authority  in  the  agent  to  warrant;  for  if 
the  agent  had  such  express  authority,  then  his  act  is  the  act  of  his 
principal.  And  in  the  absence  of  express  authority,  the  question 
arises,  and  it  is  one  for  the  jury,  whether  such  warranty  is  curtom- 
ary  in  tlie  sale  of  safes.  If  the  jury,  on  the  evidence,  find  ther« 
was  such  custom,  then  the  principal  is  bound,  '*  in  the  absence  •! 
prohibition  "  resting  on  the  agent,  and  brought  to  the  knowledgf 
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of  the  parchasery  to  the  same  extent  as  if  the  principal  had  himself 
given  the  warranty.  On  the  other  hand,  if  there  was  no  such  au- 
thority given,  and  no  such  custom  found  to  exist,  then  the  princi- 
pal would  not  be  bound.  True,  if  the  principal  ratified  the  act  of 
such  agent,  although  the  act  itself  had  been  unauthorized,  this 
would  bind  the  principal.  But  the  receipt  of  the  purchase-money 
would  have  no  such  effect,  unless  received  or  retained  with  knowl- 
edge that  the  agent  had  given  the  warranty. 

The  sale  in  the  present  case  was  made  by  an  agent  In  the  ab- 
sence of  proof  of  express  authority  to  warrant,  it  was  incumbent  on 
the  plaintiff  to  show  a  custom  in  the  sale  of  safes,  to  warrant  them 
as  bui^lar-proof.  Either  the  express  authority,  or  the  authority 
implied  from  such  proven  custom,  would  constitute  the  act  of  the 
agent  the  act  of  the  principal ;  but  the  law  does  not  imply  the  au- 
thority from  the  fact  that  Stewart,  who  conducted  the  sale,  was  a 
geneml  agent.  The  third  count  of  the  complaint  avers  that  the  de- 
fendants'Mid  employ  an  agent,  and  authorized  him  to  sell  such 
safes,  and  did  hold  him  forth  to  the  public  residing  in  and  about 
the  town  of  Talladega,  Alabama,  and  elsewhere,  as  their  general 
agent  for  the  sale  of  iron  safes."  This  is  the  entire  averment  of 
authority,  and  we  hold  it  insufScient.  It  should  have  been  averred 
that  the  agent  had  authority  to  make  the  warranty.  Being  averred, 
proof  of  express  authority,  or  custom  to  warrant,  would  have  sus- 
tained the  averment  The  third  count  is  insufficient,  and  the  de- 
murrer to  it  should  have  been  sustained. 

Under  the  principles  above  declared,  it  became  a  material  inquiry 
whether  Stewart  had  express  authority  to  warrant  the  safe  as  bur- 
glar-proof.  He  should  have  been  permitted  to  prove  he  had  not 
such  express  authority.  True,  this  would  not  necessarily  exoner- 
ate the  defendants.  It  would  bear  on  only  one  phase  of  the  inquiry; 
for  if  such  warranties  are  usual  and  customary  in  the  sale  of  iron 
safes,  then  even  a  prohibition  of  such  authority  to  the  agent  would 
amount  to  nothing,  unless  knowledge'  of  such  prohibition  was  car- 
ried heme  to  the  purchaser  before  the  sale  was  consummated.  So, 
if  the  published  descriptive  pamphlet  with  which  the  agent  was 
famished,  tended  to  disclose  what  classes  of  safes  were  and  what 
were  not  represented  as  burglar-proof,  and  such  pamphlet  was  ex- 
hibited to  the  purchaser  pending  the  negotiation,  then  that  pam- 
phlet should  have  been  allowed  to  go  the  jury,  as  shedding  some 
light  on  the  controverted  question  of  warranty  vel  nan. 


5  ALABAMA, 


Herring  v.  Skaggs. 


The  charge  of  the  court,  given  in  this  case,  was  in  writing,  cover- 
ing all  the  points  deemed  material  by  the  presiding  judge.  It  is  a 
continuous  thing,  and  not  divided  into  separate  charges.  Many  of 
its  utterances  are  free  from  error,  because  they  assert  plain  and  un- 
controverted  principles  of  law.  This  general  charge  covers  sixfolio 
pages,  and  the  only  exception  to  it  is  in  the  following  language : 
"  To  each  of  which  the  defendants  excepted."  This  must  be  treated 
as  a  general  exception  to  the  whole  charge,  and  under  our  rulings, 
must  be  disregarded,  unless  the  whole  charge  is  erroneous.  A  por- 
tion 0^  it,  at  least,  being  free  from  error,  the  appellant  can  take 
nothing  by  this  assignment  of  errors.  Jacohson  v.  State,  65  Ala. 
151.  So,  the  three  charges  giyen  at  the  request  of  the  plaintiff  below 
are  each  free  from  error. 

Against  the  objection  and  exception  of  defendants,  the  plaintiff 
was  permitted  to  testify  as  follows  :  "  If  I  had  known  the  real 
thickness  of  the  iron  of  the  safe,  I  would  not  have  risked  my 
money  in  it  as  I  did.*'  This  was  simply  proving  a  reason  or  motive, 
not  communicated,  for  doing  the  act  which  resulted  in  the  loss  of 
the  money.  Plaintiff  could  hare  testified  as  a  fact  that  he  had  no 
personal  knowledge  of  the  thickness  of  the  iron  until  after  the  safe 
was  hewn  open,  and  that  he  confided  in  the  representations  of  Stew- 
art as  to  its  thickness  and  hardness.  The  jury  then,  if  they  be- 
lioYed  this  testimony,  would  have  drawn  their  own  inferences,  as  tp 
whether  the  plaintiff  would  or  would  not  have  risked  his  money  in 
the  safe,  if  he  had  known  the  true  thickness  and  temper  of  the 
metal.  This  was  eminently  a  function  of  the  jury.  But  witnesses, 
particularly  parties,  should  not,  as  a  rule,  be  allowed  to  testify  to 
secret,  uncommunicated  motives  of  their  own  conduct.  Clements. 
Curreton,  36  Ala.  120  ;  Oibson  v.  Hatchett,  24  id.  201 ;  Jones  v. 
Eatcheity  14  id.  743  ;  Goodman  v.  WalkeVy  30  id.  482  ;  Whetstone 
V.  Br.  Bank,  9  id.  875. 

The  demurrers  also  raise  the  question  of  the  right  to  recover  for 
the  money  and  watch  alleged  to  have  been  taken  from  the  safe.  The 
appellant  contends  these  damages  are  too  remote.  The  doctrine  of 
this  court,  affirmed  in  many  cases,  is,  that  "  the  damages  which  are 
recoverable  must  be  the  natural  and  proximate  consequence  of  the 
act  complained  of."  1  Brick.  Dig.  522,  §§  8,  9, 10 ;  Burton  v. 
Holleyy  29  Ala.  318  ;  Ivey  v.  McQueen,  17  id.  408.  It  is  said  that 
the  question  of  the  extent  of  recovery  on  a  breach  of  warranty  has 
been  much  discussed  of  late,  and  the  tendency  of  modem  decisions 
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is,  to  extend  the  right  of  recovery  to  all  the  consequences  of  the 
breach,  where  there  is  fraud  in  the  representation,  or  stipulation. 
And  in  many  cases  it  has  been  held,  that  when  a  manufactured 
article  is  sold  for  a  known  specific  use,  and  it  is  not  reasonably  lit 
for  the  purpose,  the  right  to  damages  goes  beyond  the  bounds  which 
limit  the  responsibility  for  an  ordinary  breach  of  warranty,  and 
includes  compensation  for  the  mischief  resulting  from  the  failure 
of  the  article  warranted,  to  answer  the  special  purpose  to  which  it 
is  applied.  And  this  doctrine  has  been  sometimes  applied  in  the 
sale  of  articles  other  than  manufactured  goods.  In  the  case  of 
Randall  t.  Roper,  E.  B.  &E.  (Q.  B.)  84,  seed  barley  had  been  sold, 
and  warranted  to  be  "  Chevalier  seed  barley."  The  barley  was  sown, 
and  proved  to  be  an  inferior  and  less  productive  variety  of  barley. 
The  barley  received  was  less  valuable  by  15£.  than  the  same  quan- 
tity of  chevalier  seed  barley  would  have  been ;  but  it  was  proved 
that  the  purchaser  lost  in  the  yield  of  his  crop,  by  reason  of  the 
difference,  the  sum  of  261£.  7s.  Gd.  It  was  held  that  the  loss  in 
the  yield  was  the  natural  result  of  the  breach  of  warranty,  and  the 
plaintiff  had  judgment  for  that  sum.  So,  in  Borradaile  v.  Brun- 
ioriy  8  Taunt.  535,  a  chain  cable  had  been  sold  as  a  substitute  for  a 
rope  cable  of  sixteen  inches,  and  warranted  to  last  two  years,  A  link 
of  the  chain  broke  within  the  two  years,  by  which  the  chain  and 
the  anchor  were  lost.  The  recovery  was  for  tlie  value  of  both  the 
chain  and  the  anchor,  Chief  Justice  Dallas  remarking,  ^' the  hold- 
ing of  the  anchor  by  the  cable  is  of  the  essence  of  their  warranty." 
In  the  case  of  Mulhtt  v.  Mason,  L.R,  1  C.  P.  559,  a  cattle  dealer  had 
sold  a  cow,  and  fraudulently  represented  she  was  free  from  infectious 
disease,  when  he  knew  she  was  not.  The  purchaser  placed  the  cow  with 
five  other  cows,  who  contracted  the  disease  and  all  died.  IIeldytha,t  the 
purchaser  was  entitled  to  recover  the  value  of  all  the  cows  as  damages. 
The  court  said:  "The  defendant  is  liable  for  all  the  direct  conse- 
qaences  of  the  plaintiff  treating  the  cow  as  if  it  was  free  from  any  in- 
fectious disease,  and  placing  it,  as  he  naturally  would,  with  other  cat- 
tle, and  the  death  of  the  other  cows  was  a  direct  consequence  of  his 
doing  thaf  Speaking  of  this  case,  and  of  the  inile  of  damages  in 
snch  cases,  Mr.  Benjamin,  in  his  work  on  Sales,  §  904,  says:  ''The 
damages  recoverable  by  the  buyer  for  a  breach  of  warranty  may  be 
greatly  augmented  when  they  are  the  consequence  of  a  fraudulent 
misrepresentation  by  the  vendor.''  And  the  following  authorities 
are  to  the  same  effect:  Kingsbury  v.  Taylor ,  29  Me.  505;  Emerson  t 
Vol.  XXXIV  — 2 
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Brigham^  10  Mass.  197;  C  Am.  Doc.  109;  Stone  v.  Dennyy  4  Mete. 
(Mass.)  151;  Wi7iz  v.  Morrisoti,  17  Tex.  372.  So  in  Passinger  v.  Thor- 
huruy  34  N.  Y.  G34,  it  was  loiled  that  **  where  the  defendant  sold  cab- 
bage seed,  and  warranted  the  same  to  produce  Bristol  cabbage,  which 
warranty  was  untrue,  the  damages  would  be  the  value  of  a  crop  of 
Bristol  cabbages,  such  as  ordinarily  would  have  been  produced  that 
year,  deducting  the  expense  of  raising  the  crop,  and  also  tlie  value 
of  the  crop  actually  raised  therefrom."  In  delivering  the  opinion 
of  the  court,  Da  vies,  0.  J.,  said:  *'The  damages  (on  breach  of 
warranty)  must  be  such  as  may  fairly  be  supposed  to  have  entered 
into  the  contemplation  of  the  parties  when  they  made  the  contract, 
that  is,  must  be  such  as  might  naturally  be  expected  to  follow  its 
violation."  Further  on  he  said:  "  In  the  present  case  it  cannot  be 
doubted  that  the  damages  which  the  plaintiff  has  sustained  are 
«uch  as  arise  naturally  from  the  breach  of  the  defendant's  warranty. 
His  engagement  was  that  the  seed  he  sold  was  Bristol  cabbage  seed, 
and  would  produce  Bristol  cabbages.  It  may  therefore  have  been 
reasonably  supposed  to  have  been  in  the  contemplation  of  the  par- 
ties that  if  the  seed  was  not  Bristol  cabbage  seed,  and  would  not 
consequently  produce  Bristol  cabbages,  that  damage  would  neces- 
sarily accrue  to  the  plaintiiT,  and  would  be  a  natural  consequence 
of  such  breach.  The  jury  have  so  said  in  this  case,  and  we  think 
they  came  to  a  correct  conclusion."  The  case  of  Flick  v.  Wether- 
leoy  20  Wis.  390,  presented  substantially  the  same  question,  &nd 
was  ruled  in  the  same  way.  Each  of  these  cases  81*080  on  warranty, 
without  any  imputation  of  scienter,  euggestio  falsi,  or  suppressio 
veri.  Fraud  cut  no  figure  in  them;  but  it  was  ruled  that  the  dam- 
•ages  complained  of  and  recovered  must  have  been  within  the  con- 
templation of  the  parties.  And  it  is  certainly  true  that  in  each  of 
the  cases  last  cited  the  injury  or  damage  for  which  the  recovery 
was  had  was  the  direct,  known  result  of  the  absence  of  the  quality 
the  commodities  were  warranted  to  possess.  See,  also,  White  v. 
Madison,  26N.Y.  117. 

Some  well-considered  cases  take  a  distinction  between  cases  of 
•mere  breach  of  warranty  and  cases  of  fraudulent  representation  of 
•qualities  not  possessed,  or  fraudulent  concealment  of  known  unfit- 
ness for  the  service  the  seller  knows  the  buyer  has  in  view  in  mak- 
ing the  purchase.  In  Bluett  v.  Osborne,  1  Stark.  384,  a  bowsprit 
was  sold,  which,  at  the  time,  appeared  to  be  sound,  but  was  in  fact 
rotten.    Consequential  damages  were  claimed,  going  beyond  th< 
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mere  valae  of  the  bowsprit,  if  it  had  been  sound.  The  courfcyLord 
Ellenborough,  said:  ''No  fraad  is  complained  of,  but  the  bow- 
sprit turned  out  to  be  defecfci?e  upon  cutting  it  up.''  And  he  ruled 
that  the  measure  of  recoYcry  was  the  value  of  the  bowsprit  if  it  had 
been  sound.  In  the  case  of  Maynard  y.  Maynard,  49  YL  297,  the 
seller  knew  of  the  defect  in  the  animal,  and  fraudulently  concealed 
it  The  action  was  case  for  the  deceit.  Large  consequential  dam- 
ages were  recovered.  The  principle  of  the  decision  is  correctly 
stated  in  the  head  note  as  follows:  ''Plaintiff,  in  purchasing  a  bull 
of  defendant,  informed  him  that  he  wanted  the  bull  to  put  with 
his  cows,  but  did  not  ask  him  whether  or  not  the  bull  was  suitable 
for  that  purpose.  The  bull,  though  sound  in  appearance,  was,  to 
the  knowledge  of  the  defendant,  without  the  power  of  propagation. 
Defendant  did  not  disclose  his  knowledge  of  that  defect,  but  other- 
wise used  no  moans  to  conceal  the  defect,  or  in  any  way  to  mislead 
or  deceive  plaintiff.  *  *  Held  that  plaintiff  might  show  that  his 
cows,  on  account  of  not  having  been  gotten  with  calf,  produced 
less  butter  than  they  had  been  accustomed  to  produce." 

The  case  of  the  defective  cable  above  is  one  of  extreme,  if  not  of 
questionable  application  of  principle.  So,  in  Brown  v.  EdgingtoUy 
2  Man.  &  Gran.  279,  the  doctrine  was  carried  to  extreme  results. 
A  wine  merchant  had  ordered  a  crane  rope  from  a  dealer,  who  rep- 
resented himself  as  a  manufacturer  of  ropes,  and  notified  the 
dealer,  who  took  the  dimensions,  that  the  rope  was  wanted  to  raise 
pipes  of  wine  from  the  cellar,  and  that  it  must  be  adapted  to  that 
use.  In  fact,  the  dealer  procured  the  rope  to  be  made  by  another, 
but  this  fact  exerted  no  influence  in  the  cause.  The  rope  prov- 
iug  defective,  parted  in  the  act  of  hoisting  a  pipe  of  wine,  by 
which  the  wine  was  lost.  The  recovery  seems  to  have  been 
not  only  for  the  defective  rope,  but  for  the  value  also  of  the 
pipe  of  wine.  The  court  held  that  "where  a  contract  is,  ex- 
pressly or  impliedly,  to  furnish  goods  of  a  particular  descrip- 
tion, a  warranty  is  created  that  they  shall  be  of  that  description.'* 
Nothing  was  said,  either  in  the  argument  of  counsel,  or  in 
the  opinions  of  the  judges,  on  the  question  of  the  loss  of  the  wine 
being  too  remote,  to  justify  a  recovery  therefor.  It  should  per- 
haps be  observed  that  in  all  these  cases,  except  MalUtt  v.  Mason, 
the  injuries  resulted  directly  from  the  known  use  for  which  the 
articles  were  procured,  without  extraneous  interference  or  adventi- 
tioQB  circumstances,  and  purely  from  inherent  defects  or  inaptness 
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for  the  service  required.  They  were  the  natural  conseqnence  of 
the  falsity  of  the  warranty.  In  a  note  to  Sedgwick  on  Damages^ 
(4th  ed.),  pp.  334-5,  it  is  said:  '*  By  the  doctrine  of  the  late  decisions^ 
when  for  the  want  of  a  certainly  defined,  existing  and  intrinsic 
quality  which  an  article  sold  is  warranted  by  the  vendor  to  have, 
consequential  damages  naturally  ensue  as  the  direct  result  of  its^ 
application  by  the  vendee  to  the  purpose  for  which  he  intended  it^ 
and  the  vendor  knew  he  intended  it,  the  vendor  is  liable  for  such 
damages."  See,  also,  White  \\  Miller,  71  N.  Y.  118  ;  8.  c,  27  Am* 
Rep.  13. 

In  the  cases  of  Kingsbury  v.  Taylor,  Emerson  v.  BrigJuLm,  and 
Stone  T.  Denny,  supra,  the  measure  of  recovery  was  stated  to  be 
materially  affected  by  the  good  faith  or  fraud  of  the  seller.  In 
cases  of  breach  of  warranty,  untainted  by  bad  faith,  the  measure  of 
recovery  is  limited  to  compensation  for  the  natural  and  proximate 
consequence  of  the  failure  of  the  commodity  sold  to  come  up  to  the 
warranty,  uninfluenced  by  adventitious  circumstances,  and  can  only 
include  the  consequences  which  were  reasonably  within  the  contem- 
plation of  the  parties  when  they  made  the  contract.  In  the  present 
case,  if  there  was  no  fraud  or  bad  faith  in  the  sale,  the  proper  meas- 
ure of  damages  is  the  difference  between  the  value  of  the  safe  as  it 
was,  and  what  it  would  have  been  worth  if  it  had  been  as  repre- 
sented. This  alone  is  the  natural,  proximate  consequence  of  the 
breach ;  this  alone  can  reasonably  be  presumed  to  have  been  within 
the  contemplation  of  the  contracting  parties.  To  go  beyond  this> 
would  be  to  give  to  a  contract  or  warranty  all  the  attributes  of  a 
contract  of  insurance.  The  two  contracts  are  verv  different  in  their 
scope  and  obligations,  and  contemplate  very  different  consequences 
from  their  breach.  The  nisi prius  case  of  Sanborn  v.  Herring,  re- 
ported in  Am.  L.  R.  (N.  S.),  p.  457,  presented  very  nearly  the  same 
controverted  questions,  and  the  same  conflict  of  testimony  as  are 
found  in  this  record.  The  case  resulted  in  a  verdict  for  the  defend* 
ant,  doubtless  on  a  failure  of  the  jury  to  find  fraud  or  bad  faith  in 
the  seller.  The  very  similar  case  of  Walker  v.  Milner  was  tried  in 
London,  about  the  same  time,  before  Lord  C.  J.  Cockburn,  but 
we  have  no  access  to  a  report  of  that  case.  In  an  able  note  to  the 
American  case,  reviewing  both  trials,  is  the  following  language: 
**  An  undertaking  against  all  possible  force  and  skill  of  all  future 
burglars,  is  so  much  more  like  a  contract  of  insurance  than  one  of 
warranty,  that  we  doubt  whether  such  an  undertaking  would  ever 
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be  held  by  the  courts  to  be  created  by  general  words  of  warranty. 
A  warranty  has  reference  generally  to  the  character  and  qualities 
of  the  thing  warranted,  not  to  the  acts  of  third  persons.  But  a  con- 
tract of  insaranoe  does  provide  against  perils  of  robbers  as  well  as 
perils  of  the  elements.  A  contract  of  insurance,  however,  implies 
a  premium  paid  for  the  nsk  assumed,  in  proportion  to  the  amount 
of  the  risk,  and  also  a  fixed  term  of  insarance.  All  these  elements 
irere  wanting  in  the  contracts  of  warranty  set  up  in  the  cases  before 
us.  There  is  great  force,  however,  in  the  position  that  a  manu*^ 
facturer  who  sells  a  safe,  as  a  fire-proof  or  burglar-proof  safe,  there- 
by represents  that  its  securities  against  fire  or  burglary  are  as  com- 
plete as  the  experience  of  those  engaged  in  the  business  can  make 
them.  But  it  also  follows  that  as  soon  as  the  warranty  is  construed 
as  one,  not  of  absolute,  but  only  of  comparative  security,  then  the 
manufacturer  is  let  in  to  show  that  the  purchaser  can  only  ask  as 
much  security  as  he  is  willing  to  pay  for. 

In  the  English  case,  there  does  not  appear  to  have  been  any  point 
raised  as  to  the  measure  of  damages.  Both  court  and  counsel  seem 
to  have  assumed  that  if  the  plaintiff  was  entitled  to  recover,  he  was 
entitled  to  recover  the  value  of  his  lost  property  —  £6,000.  This 
point,  however,  would  appear  to  have  been  sharply  contested  in  the 
case  in  New  York,  and  the  plaintifl^s  counsel  did  not  claim  he  was 
entitled  to  any  thing  more  than  the  difference  between  the  value 
of  the  safe  purchased  and  that  of  such  a  safe  as  the  representations 
entitled  him  to,  unless  the  jury  found  a  fraudulent  warranty  by  de- 
fendants. ♦  ♦  ♦  Tiie  general  rule  is,  that  the  parties  are 
deemed  to  contemplate  such  damages  as  the  creditor  may  suffer 
from  the  non-performance  of  the  obligation  in  respect  to  the  par- 
ticular thing  which  is  the  object  of  it,  and  not  such  as  arises  collat- 
erally. The  damages  may  be  enhanced,  it  is  true,  where  the  con- 
duct of  the  party  in  fault  has  been  fraudulent,  where  property  has 
been  sold  for  a  particular  use,  and  in  other  cases,  but  we  know  of 
no  case  where,  for  a  breach  of  warranty,  damages  have  been  held 
recoverable,  so  far  in  excess  of  the  amount  involved  in  the  original 
transaction,  as  the  damages  claimed  in  these  actions." 

The  fraud  which  would  justify  a  recovery  in  this  case  commen- 
surate with  the  value  of  the  goods  lost  from  the  safe  would  not  bo 
the  mere  assertion  that  the  safe  was  burglar  proof,  or  would  resist 
the  assaults  of  burglars  for  any  specified  time.  That  may  have 
been  the  expression  of  an  opinion  honestly  entertained.    Integrity 
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of  purpose  and  fraud  do  not  co-exist.  Bad  faith  is  necessary  to 
maintain  the  claim  to  the  larger  damages.  To  make  good  this  fea- 
ture of  the  claim,  there  must  have  been  an  assertion  as  fact  of  that 
which  the  seller  knew  to  be  false,  or  a  reckless,  false  affirmation  that 
the  safe  was  burglar-proof,  when  the  seller  did  not  know  whether 
the  assertion  was  true  or  not,  or  a  knowledge  on  the  part  of  the  sel- 
ler that  the  safe  was  not  burglar-proof,  and  a  failure  to  communi- 
cate that  knowledge,  when  he  knew  the  purchaser  was  contracting 
for  the  safe  as  burglar-proof;  and  the  purchaser  must  have  trusted 
these  representations,  and  been  misled  by  them.  One  of  these  cate- 
gories most  be  shown,  to  entitle  the  plaintiff  to  the  larger  damages 
claimed. 

The  sale  in  this  case  was  made  by  an  agent,  and  the  suit  is  against 
his  principal.  We  have  above  laid  down  the  rules  for  determining 
whether  the  act  of  the  agent  in  this  case  is  the  act  of  the  principal. 
Even  if  it  should  be  shown  that  the  agent  was  authorized  to  warrant 
the  safe  as  burglar-proof,  this  would  not  conclude  the  principal, 
unless  one  of  the  forms  of  fraud  above  described  can  be  carried 
home  to  the  principal,  thus  making  him  a  guilty  participant  in 
Stewart's  fraud,  or  unless  it  be  shown  that  the  principal,  with  a 
knowledge  of  the  fraud  perpetrated  by  the  agent,  received  and  re- 
tained the  fruits  of  such  fraudulent  sale.  Any  thing  short  of  this 
will  leave  the  liability  to  account  on  the  agent  alone. 

The  first  and  second  counts  of  the  complaint  are  sufficient,  for 
they  charge  on  the  defendants  themselves,  knowing  an  intentional 
misrepresentation  in  making  the  sale,  that  the  safe  would  resist  for 
twelve  or  twenty-four  hours  the  most  skillful  attempts  of  burglara 
to  enter  it.  The  third  count  has  the  further  defect  that  it  fails  U 
connect  appellants  with  the  alleged  fraud  of  the  agent 

Reversed  and  remanded* 
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<<BA]a.  ffi4.) 

National  bank$  —  taxatian — remedy  far  HUgal. 

ThA  aaseMment  bj  a  manicipal  corporation  of  a  tax  npon  the  aharea  of  % 
National  bank  in  grooa,  or  npon  its  capital  stock,  ia  void,*  bat  the  remedj 
is  at  law,  and  not  bj  injanction,  althoogh  the  manicipal  corporation  is  in- 
BolTent. 

BILL  to  enjoin  the  collection  of  a  tax  by  the  city  of  Mobile.    It 
wa8  alleged  that  the  city  was  insolvent    The  opinion  states 
other  facts.    The  chancellor  dismissed  the  bill. 

J.  Little  Smith  and  John  F.  Taylor,  for  appellant. 

WiUiam  O.  Jones,  contra. 

Makkiko,  J.  The  main  question  —  one  that  has  been  «bly  and 
strennonsly  argned  in  this  case  —  concerns  the  validity  of  a  taxa- 
tion by  the  city  of  Mobile  against  appellant,  the  National  Commer- 
cial Bank  of  Mobile,  of  a  certain  per  centum  npon  the  amonnt 
($350,000)  of  its  capital,  appellant  being  a  ^'National  banking 
association/' nnder  the  act  of  Congress  ^' authorizing,  providing 
for  the  establishment  of,  and  regulating  such  institutions." 

It  is  through  them,  called  generally  '^  National  banks,"  that  the 
''  National  currency,?'  payment  of  which  is  guaranteed  by  the 
general  government,  is  emitted  and  kept  in  circulation.  The  notes 
of  which  this  currency  consists,  designed,  engraved,  stamped  and 
numbered  with  the  purpose  of  preventing  them  from  being  conn- 
terfeited,  are  obtained  from  the  government  by  the  National  banks, 
upon  their  depositing,  in  exchange  for  them  and  as  security  for 
their  payment,  interest-bearing  bonds  of  the  United  States,  to  an 
amount  exceeding  by  ten  per  centum  that  of  the  notes  received. 
The  amonnt  of  the  bonds  thus  used  and  deposited  by  any  bank 
must  not  be  less  than  one-third  of  its  capital,  and  is  generally  a 
much  larger  proportion,  often  the  whole  of  it ;   and  those  bonds, 

^See  Sumter  t.  NaUoned  Bank  of  OairuwOU,  pod. 
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being  securities  of  the  United  States  for  money  borrowed,  are  not 
subject  to  State  or  manicipal  taxation. 

The  statutes  relating  to  these  banks,  after  enacting  that  '^  in  lien 
of  taxes  to  the  United  States,  every  association  shall  pay  to  the 
treasurer,  *  *  *  *  ^  duty  of  one-half  of  one  per 
centum  each  half  year  upon  the  average  amount  of  its  notes  in 
circulation,  and  a  duty  of  one-quarter  of  one  per  centum  each  half 
year  upon  the  average  amount  of  its  deposits,  and  a  duty  of  one- 
quarter  of  one^^r  centum  each  half  year  on  the  average  amount  of 
its  capital  stock  beyond  the  amount  invested  in  United  States 
bonds," —  further  provide,  that  '*  nothing  herein  shall  prevent  all 
the  shares  in  any  association  from  being  included  in  the  valuation 
of  the  personal  property  of  the  owner  or  holder  of  such  shares,  in 
assessing  taxes  imposed  by  the  authority  of  the  State  within  which 
the  association  is  located ;  but  the  legislature  in  any  Stato  may 
determine  and  direct  the  manner  and  place  of  taxing  all  the  shares 
of  National  banking  associations  located  within  the  State,  subject 
only  to  the  two  restrictions,  that  the  taxation  shall  not  be  at  a 
greater  rate  than  is  assessed  upon  other  moneyed  capital  in  the 
hands  of  individual  citizens  of  such  State,  and  that  the  shares  of 
any  National  banking  associations  owned  by  non-residents  of  any 
State,  shall  be  taxed  in  the  city  or  town  where  the  bank  is  located 
and  not  elsewhere.  Nothing  herein  shall  be  construed  to  exempt 
the  real  property  of  associations  from  either  State,  county  or  mani- 
cipal taxes  to  the  same  extent,  according  to  its  value,  as  other  real 
property  is  taxed."     Rev.  Stat  U.  S.,  §§  6214,  5219. 

Upon  a  careful  reading  of  this  law,  it  will  be  observed  that  then 
associations,  the  National  banks,  are  themselves,  in  their  corporate 
capacity,  expressly  declared  to  be  subject  to  impositions  for  the 
public  revenue,  in  two  cases  only;  first,  in  favor  of  the  United 
States,  by  the  duties  to  be  paid  to  the  treasurer,  from  which  it 
seems  intended  that  the  amount  they  have  invested  in  United  States 
bonds  shall  be  exempt ;  and  secondly,  in  favor  of  each  State  upon 
their  real  property  therein,  according  to  its  value.  Their  lia- 
bility to  this  tax  upon  their  real  estate  was  probably  conceded  in 
deference  to  the  opinion  hereinafter  cited,  of  the  Supreme  Court, 
delivered  by  Chief  Justice  Marshall,  concerning  the  sovereign 
rights  remaining  in  the  States  over  the  property  within  their  jurifl- 
diction. 

The  statute  does  not,  in  woi-ds,  inhibit  a  State  from  imposing  a 
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tax  against  the  National  banks  within  its  borders,  on  their  capital, 
t)r  any  thing  else  belonging  to  them ;  but  by  expressly  recognizing 
ihe  right  of  State  taxation  against  them,  upon  their  real  estate 
ouly,  and  by  providing  for  such  tax  against  the  shareholders  of  the 
banks  upon  the  value  of  the  shares  they  may  respectively  own,  it 
seems  to  be  implied  that  this  is  as  far  as  a  State  may  lawfully  go  in 
subjecting  these  associations  to  such  burdens,  and  the  only  manner 
in  which  they  can  bo  imposed.     Is  this  a  correct  conclusion? 

The  answer  to  that  question,  it  seems  to  me,  begins  in  the  great 
case  of  McCulloch  v.  Maryland,  4  Wheat.  316-437,  decided  six  years 
ago.  An  act  of  that  State  made  it  highly  penal  for  officers  of 
any  branch  bank,  that  might  be  established  therein  without  its 
authority,  to  issue  notes  of  such  bank  to  circulate  as  money,  except 
upon  stamped  paper  to  be  furnished  by  the  State,  and  for  which  it 
charged  a  heavy  tax  ;  and  McCulloch,  cashier  of  a  branch  in  Balti- 
more of  the  bank  of  the  United  States,  was  prosecuted  for  issuing 
there  the  notes  of  this  bank  in  violation  of  that  law.  Webster, 
Pinckney,  and  other  lawyers  of  the  greatest  ability,  argued  the 
cause;  and  the  Supreme  Court  of  the  United  States,  through 
Chief  Justice  Maksiiall,  after  a  very  able  discussion,  and  laying 
down  a  rule,  with  the  argument  on  which  it  was  founded,  for 
determining  the  subjects  that  are  within  the  reach  of  State  taxa- 
tion, declared  it  to  be  the  unanimous  opinion  of  the  court,  'Hhat 
the  States  have  no  power,  by  taxation  or  otherwise,  to  retard,  im- 
pede or  burden,  or  in  any  manner  control  the  operations  of  the 
'Constitutional  laws  of  Congress  to  carry  into  execution  the  powers 
tof  the  general  government;"  and  because  this  branch  of  the  bank 
of  the  United  States  was  an  agency  or  means  authorized  by  a  con- 
stitutional law,  through  which  that  government  was  executing 
those  powers,  the  act  of  Maryland  laying  the  tax  was  pronounced 
to  be  null  and  void.  The  chief  justice  added:  **This  opinion 
idoes  not  deprive  the  States  of  any  resources  which  they  originally 
possessed.  It  does  not  extend  to  a  tax,  paid  by  the  real  property  of 
the  bank  in  common  with  the  other  real  property  within  the  State, 
Qor  to  a  tax  imposed  on  the  interest  which  the  citizens  of  Maryland 
-may  hold  in  this  institution  in  common  with  other  property  of  the 
same  description  throughout  the  State." 

The  principles  of  this  opinion  have  been  ever  since  adhered  to  by 
the  Supreme  Court — and  have  been  several  times  applied  in  other 
oelebrated  cases.     In  Oshorji  v.  D,  S,  BajiJc,  9  Wheat,  738,  it  was, 
Vol.  XXXIV  — 3 
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upon  an  elaborate  reargument  of  the  subject,  explained  why  the 
capacity  to  issue  its  own  notes  as  a  currency,  and  do  the  business 
of  a  bank  of  discount,  deposit  and  circulation — faculties  which 
might  be  exercised  by  individuals  or  corporations  wholly  uncon- 
nected with  public  affairs  —  was  considered  essential  to  the  vitality 
and  nsefalness  of  the  bank  of  the  United  States  as  a  government 
fiscal  agent,  and  why  it  therefore  was  not  taxable  in  respect  of  the 
advantage  it  derived  from  the  employment  of  those  faculties.  In 
Weslon  V.  City  of  CharlestoUy  2  Pet.  449,  a  municipal  tax  upon 
stock  certificates  for  money  obtained  by  loan,  issued  by  the  United 
States  to  individuals^  and  in  their  hands,  was  held  to  bo  unconstitu- 
tional, because  it  impeded  the  government  in  the  exercise  of  its 
power  to  borrow  money.  In  1862,  the  same  principle  was  reaflBrmed 
and  applied  in  Bank  of  Commerce  v.  City  of  New  Vork,  2  Black, 
620,  in  respect  to  a  tax  of  that  city  upon  the  capital  of  the  State 
banks  situated  therein,  the  capital  of  each  being  largely  invested 
in  some  instances  almost  entirely,  in  United  States  bonds.  Again, 
in  the  "  Bank-tax  case,"  2  Wall.  200,  it  was  decided  that  a  tax  of 
the  State  of  New  York  on  the  banks  there,  "  on  a  valuation  equal 
to  the  amount  of  their  capital  stock  paid  in,  or  secured  to  be  paid 
in,"  was  a  tax  on  their  property,  and  that  so  far  as  it  consisted  of 
stocks  of  the  Federal  Government  the  law  laying  the  tax  was  void. 
And  in  Farmers^  National  Bank  v.  Dearingy  91  U.  S.  29;  Thomp 
N.  B.  Gas.  117,  the  Supreme  Gourt  say  :  "  The  National  banks 
organized  under  tlie  act  are  instruments  designed  to  be  used  to  aid 
the  government  in  the  administration  of  an  important  branch  of 
the  public  service.  They  are  means  appropriate  to  that  end.  Of 
the  degree  of  the  necessity  which  existed  for  creating  them.  Con- 
gress is  the  sole  judge.  Being  such  means,  brought  into  existence 
for  this  purpose,  and  intended  to  be  so  employed,  the  States  can 
exercise  no  control  over  them,  nor  in  any  wise  affect  their  operation, 
except  in  so  far  as  Gongress  may  see  proper  to  permit.  *  *  * 
Against  the  National  will,  *  the  States  have  no  power,  by  taxation 
or  otherwise,  to  retard,  impede  or  burden,  or  in  any  manner  control 
the  operation  of  the  constitutional  laws  enacted  by  Gongress  to  carry 
into  execution  the  powers  vested  in  the  general  government.'" 

Whatever  evil,  therefore,  in  the  overthrow  of  State  policies, 
especially  in  regard  to  usury,  may  be  apprehended  as  possible  from 
the  unrestrained  exercise  of  such  power  by  the  Federal  govern- 
ment, it  appears  to  be  very  positively  settled  by  the  Supreme 
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Court  that  a  State  has  no  independent  authority  of  its  own  over 
the  National  hanks  within  its  borders,  as  they  are  now  endowed ; 
they  being  created  and  employed  by  Congress  as  instruments  and 
agencies  in  the  administration  of  public  affairs;  and  that  inasmuch 
as  by  taxing  them  directly  their  efficiency  and  usefulness  might  be 
impaired,  the  several  States  have  no  power  to  lay  any  burden  of 
this  kind  upon  them,  except  so  far  as  Congress  has  made  them 
liable  to  such  jurisdiction,  or  property  belonging  to  them  was 
previously  subject  thereto. 

What  that  body  has  enacted  in  this  regard  is,  that  ^'all  the 
shares  in  any  association"  may  be  **  included  in  the  valuation  of 
the  personal  property  of  the  owner  or  holder  of  such  shares  in 
assessing  taxes  imposed  by  the  authority  of  the  State  within  which 
the  association  is  located,"  and  that  '^  the  legislature  in  any  State 
may  determine  and  direct  the  manner  and  place  of  taxing  all  the 
eharesy*  subject  to  two  restrictions  not  affecting  the  argument 
And  the  act  further  makes  it  the  duty  of  the  president  and  cashier 
of  every  banking  association  to  *^  cause  to  be  kept,  at  all  times,  a 
fall  and  correct  list  of  the  names  and  residences  of  all  the  sharehold* 
ers  in  the  association,  and  of  the  number  of  shares  held  by  each,  in 
the  office  where  the  business  is  transacted,"  and  subject  to  the 
inspection  of  ^Hho  officers  authorized  to  assess  taxes  under  State 
authority  —  during  business  hours." 

But  the  city  of  Mobile  made  the  assessment  now  in  question, 
not  against  any  of  the  shareholders,  but  against  the  bank  itself, 
npon  all  ^'complainant's  shares  in  gross,  composing  its  capital 
stock"  (see  paragraph  two  of  answer);  or  as  the  exhibits  to  the 
bill  show,  upon  its  ''  capital,  $350,000."  And  it  is  urged  that  inas- 
much as  the  capital  is  composed  of  the  shares,  and  the  sharehold- 
ers constitute  the  corporation,  a  tax  upon  the  capital,  or  all  the 
shares  of  the  capital  in  gross,  against  the  corporation  Itself,  is  in 
legal  effect  the  same  as  a  tax  against  the  shareholders  severally 
upon  their  respective  shares.  And  it  seems,  indeed,  as  if  there 
should  be  practically  little  difference  between  the  two.  Yet  Con- 
gress, by  providing  that  all  the  shares  of  the  capital  may  be 
included  in  the  valuation  of  the  personal  property  of  their  owners 
or  holders  for  State  taxation,  and  by  requiring  to  this  end  written 
or  printed  lists  to  be  kept  for  inspection  by  the  tax  officers  of  the 
names,  places  of  residence  and  number  of  shares  of  these  share- 
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holders,  appears  carefully  to  have  avoided  subjecting  the  banka 
themselves  to  State  taxation  of  their  capital. 

The  reasons  for  this  probably  were  —  first,  a  desire  to  prevent 
any  such  interference  with  these  instrumentalities  for  administra- 
tion, as  the  old  Bank  of  the  United  States  encountered;  and 
secondly,  views  of  the  subject  similar  to  those  on  which  the  decision 
in  Van  Allen  v.  Assessors,  3  Wall.  573;  Thomp.  N.  B.  Cas.  1,  is 
founded.  It  is  there  held  that  the  capibil  of  a  National  bank 
belongs  to  it  only  in  its  corporate  capacity,  not  to  the  stockholders, 
and  that  as  it  consists  largely,  and  often  wholly,  in  United  States 
bonds,  by  taxing  the  capital  as  such,  these  bonds  would  necessarily 
be  taxed,  which  cannot  in  any  case  be  permitted.  But  the  shares, 
it  was  further  held,  of  the  several  shareholders,  which  the  law 
declares  may  be  included  in  the  valuation  of  their  personal  prop- 
erty in  the  assessment  of  taxes  imposed  by  or  under  State  authority 
—  although  their  value  may  be  largely  influenced  by  the  new  use 
which  the  banks  were  thereby  authorized  to  make  of  the  bonds— 
did  not  consist  of  the  bonds.  Said  Mr.  Justice  NfiLSOH,  for  a 
majority  of  the  court:  ^^  The  tax  on  the  shares  is  not  a  tax  on  the 
capital  of  the  bank.  The  corporation  is  the  legal  owner  of  all  the 
property  of  the  bank,  real  and  personal,  and  within  the  powers  con- 
ferred upon  it  by  the  charter  and  for  the  purposes  for  which  it  was 
created,  can  deal  with  the  corporate  property  as  absolutely  as  a 
.private  individual  can  deal  with  his  own."  *'The  interest  of  the 
shareholder  entitles  him  to  participate  in  the  net  profits  earned  by 
the  bank  in  the  employment  of  its  capital,"  etc.  "  This  is  a  dis- 
tinct, independent  interest  or  property,  held  by  the  shareholder 
like  any  otlier  property  that  may  belong  to  him.  Now,  it  is  this 
interest  which  the  act  of  Congress  has  left  subject  to  State  taxation 
nnder  the  limitations  prescribed." 

And  as  a  i^eason  why  this  taxation  should  not  be  regarded  as  a 
tax  upon  the  bonds  in  which  the  capitsil  of  the  bank  was  invested, 
and  why  no  deduction  should  be  made  on  account  of  them,  the 
learned  judge  referred  to  the  privileges  and  powers  conferred  by 
the  act — "founded  upon  a  new  use  and  application  of  these 
government  bonds — especially  the  privilege  of  issuing  notes  to 
circulate  in  the  community  as  money,  to  the  amount  of  nifieij 
per  centum  of  the  bonds  deposited  with  the  treasurer ;  thereby 
nearly  doubling  their  amount  for  all  the  operations  and  business pu^ 
poses  of  the  banks."    Wherefore,  it  was  held  that  the  tax  was  prop- 


DECEMBER  TERM,  1878.  21 

National  Commercial  Bank  of  Mobile  v.  Mayor,  etc.,  of  Mobile. 

erly  authorized  !:pon  tho  shares,  ia  respect  of  these  new  privi- 
leges, and  the  advantages  they  conferred  upon  the  shareholder  in 
the  increased  value  he  derived  therefrom.  It  might  also  have  been 
added,  that  the  capital  of  a  bank  is  generally  a  fixed  sum  which 
do^s  not  change ;  while  the  shares  thereof,  in  the  hands  of  the 
shareholders,  vary  ia  value  according  to  the  condition  of  its  affairs; 
and  the  rule  now  generally  enforced  by  constitutional  and  legisla- 
tive enactments  is  that  all  taxes  shall  be  in  proportion  to  the  value 
of  the  subject  on  account  of  which  they  are  assessed.  In  People  v. 
Commissioners,  4  Wall.  244;  Thomp.  N.  B.  Cas.  9,  the  views  pre- 
sented in  tlie  above  leading  case  were  reaffirmed  ;  also  in  Bradley  \. 
People,  id.  459 ;  Thomp.  N.  B.  Cas.  19,  and  in  other  cases  since. 

According,  therefore,  to  the  terms  of  the  {ict  of  Congress  and 
the  decisions  of  the  Supreme  Court  of  tho  United  States,  the  taxes 
brought  into  discussion  in  this  cause  were  not  assessed  in  conform- 
ity with  or  by  authority  of  law. 

The  defects,  however,  and  errors  were  rather  in  the  mode  of  pro- 
ceeding than  in  the  matter  of  right.  There  is  no  doubt  that  the 
shares  of  the  stock  in  National  banks  may  be  lawfully  included  in 
tho  valuation  of  the  personal  property  of  tiie  owners  thereof,  in  as- 
sessing taxes  imposed  by  authority  of  the  State,  and  are  as  such  lia- 
ble according  to  their  value,  to  the  county  and  municipal,  as  well 
as  to  State  taxes,  in  tho  counties,  cities  and  towns  in  which  the 
banks  are  respectively  located,  provided  such  taxes  shall  not  be 
heavier  than  those  imposed  upon  other  moneyed  capital.  More- 
over, the  president  and  cashier  of  every  such  bank  are  required  to 
have  made  out  and  kept,  at  all  times,  in  its  office  for  the  transac- 
tion of  business,  a  list  of  its  shareholders,  their  places  of  residence, 
and  of  the  number  of  their  shares  respectively;  and  it  may  be 
made  the  duty  of  every  such  bank  to  pay  for  its  stockholders  the 
tax  legally  assessed  against  their  respective  shares,  whether  the 
stockholders  reside  in  the  State  of  Alabama  or  not.  Contestations 
upon  these  points  have  l>oen  made  time  and  again,  sometimes  by 
the  banks  and  sometimes  by  the  shareholders,  to  avoid  this  liability. 
But  it  is  established  by  repeated  adjudications,  and  ought  to  be 
considered  definitely  settled.  See  upon  the  subject,  Van  Allen  v. 
Assessor,  supra  j  People  v.  Commissioners^  supra  ;  National  Bank 
V.  Comtnonweaiihy  9  Wall.  353 ;  Thomp.  N.  B.  Cas.  34  (an  interest- 
ing case)  ;  Tappan  v.  Merchants'  National  Bank,  19  Wall.  491; 
Thomp.  N.  B.  Cas.  100  ;  People  v.   Commissioners  of  Assessments^ 
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94  U.  S.  415  ;  Watte  v.  Doiolei/y  id.  527  ;  Thomp.  N.  B.  Gas.  137; 
Adams  v.  Nashville,  95  U.  S.  19  ;  Thomp.  N.  B.  Gas.  148  ;  Mclver 
V.  Robinson,  53  Ala.  456  ;  Thomp.  N.  B,  Gas.  372. 

It  is  insisted^  however,  on  behalf  of  the  city  of  Mobile,  that  even 
if  the  taxes  in  controversy  are  illegal,  or  illegally  assessed,  com- 
plainant's remedy  is  not  in  a  court  of  equity  by  injunction.  This 
is  certainly  in  accordance  with  our  decisions  heretofore.  The  alle- 
gations of  insolvency  against  a  municipal  corporation,  which  rarely 
has  much  property  of  its  own  subject  to  execution,  have  not  the 
same  force  as  they  would  have  against  an  individual  or  private  trad- 
ing corporation.  Bodies  politic  of  this  public  character,  established 
for  the  local  government  of  communities,  raise  their  revenues,  ass 
State  does,  by  taxation  of  the  people  and  property  within  their 
jurisdiction.  Obstructions  to  the  exercise  of  this  right  and  refusal 
to  pay  taxes  are  often  the  chief  cause  of  municipal  embarrassments. 
The  averments  of  the  insolvency  of  the  city  cannot  be  regarded  as 
affording  a  sufficient  reason  why  a  Gourt  of  Ghancery  should  take 
jurisdiction  of  a  case  of  this  nature,  for  which  there  were  ample 
remedies  at  law,  including  especially  proceedings  by  certioraru 

Let  the  decree  of  the  chancellor  therefore  be  affirmed. 

Decree  affirmed. 

Bbickell,  C.J.  I  concur  in  affirming  the  decree  of  the  chan- 
cellor, upon  the  ground  that  a  court  of  equity  has  not  jurisdictioti 
to  enjoin  the  collection  of  the  tax.  I  do  not  concur  in  much  that 
was  said  in  reference  to  the  taxation  of  the  shares  in  National 
banks. 


Buckalew  v.  State, 

(R2  Ala.  331.) 

Criminal  law  —  lattery. 

Where  several  persons  put  money  in  equal  amountd  upon  a  round  board 
numbered  around  the  rim,  and  each  in  turn  whirls  a  hand  fastened  in  the 
center,  the  one  at  whose  whirl  the  hand  registers  the  highest  number  on  the 
rim  of  the  board  taking  all  the  money  on  the  board,  the  owner  of  the  board 
fiometimefl  putting  up  money,  and  sometimes  charging  a  small  sum,  to  be 
paid  by  the  winner,  for  the  use  of  the  board  ;  this  does  not  constitute  a  lot- 
tery.* 

"  ♦  See  Wilkinson  v.  GiU  (74  N.  Y.  63);  30  Am.  Bep.  S64. 
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CONVICTION,  of  setting  up  and  carrying  on  a  lottery.  The 
evidence  was  that  'Hhe  defendant  had  a  mill,  and  iu  themilU 
house,  on  the  head  of  a  flour  barrel,  he  had  what  the  witness  called 
a  board,  on  which  were  marked,  in  a  circle,  figures  from  one  to  forty* 
eight,  with  a  heart  in  the  center,  fastened  on  a  pivot  with  a  point 
or  hand  pointing  to  the  numbers,  and  could  bo  made  to  rotate  or 
turn  ;  that  parties  were  in  the  habit  of  putting  down  money,  each 
putting  down  the  same  amount,  and  then  each  would  whirl  the 
heart,  and  the  one  on  whose  whirl  the  finger  or  hand  on  the  heart 
stopped  pointing  to  the  highest  number,  won  all  the  money;  that 
the  defendant  sometimes  put  down  money  as  one  of  the  players, 
and  that  for  the  last  few  days  that  the  same  was  played  on,  the  de. 
fendant  charged  a  nickel  for  the  use  of  the  board,  to  be  paid  by  the 
one  winning."  The  court  charged  that  if  the  jury  belieyed  this, 
the  defendant  was  guilty. 

W.  H.  Barnes,  for  appellant. 

Henry  0.  Tompkins^  attorney-general,  contra. 

Stone,  J.  Lottery  is  a  distribution  of  prizes  by  lot  or  chance. 
Web.  Diet;  Bonv.  Law  Diet  There  are  said  to  be  two  kinds  of 
lottery  in  general  use.  One,  the  Genoese,  or  numerical  system ; 
sometimes  called  the  combination  plan.  The  other,  the  Dutch,  or 
class  lottery;  sometimes  called  the  single  number  plan.  American 
Oyclopflddia.  In  each,  chances  are  purchased,  generally  by  the  pur- 
chase of  tickets,  or  fractions  of  a  ticket  Not  necessary,  however, 
that  tickets  should  be  issued.  Wherever  chances  are  sold,  and  the 
distribution  of  prizes  determined  by  lot,  this,  it  would  seem,  is  a 
lottery.  This,  we  ^ink,  is  the  popular  acceptation  of  the  term. 
We  judicially  know  what  constitutes  a  lottery.  Solomon  y.  State^ 
28  Ala.  83.  According  to  the  testimony  in  the  present  record,  it 
cannot,  with  any  propriety,  be  said  that  chances  were  sold,  or 
prizes  won  or  drawn.  In  fact,  nothing  was  sold.  The  entire  theory 
of  the  game  was,  that  several  or  many  persons  contributed  equal 
sums  to  a  common  purse,  which  was  awarded  to  the  contributor 
-whom  chance  so  favored,  as  to  register  for  him  the  highest  number. 
In  its  result,  it  resembles  what  i3  known  in  horse-race  parlance  as 
sweepstakes;  or  a  raffle,  determined  by  the  fall  of  dice.  We  do  not 
think  the  proof  established  a  case  of  lottery,  or  sustained  the  in- 
dictment  Code  of  1876,  §  4445.     [Omitting  other  considerations.] 

Beversed,  but  not  remanded.    Let  the  defendant  be  discharged. 

Judgment  reverse. 
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Wright  v.  Painb. 

(03  Ala.  840.) 

Receipt  —  ^fo,'  eaf&Jceeping  "  —  "  o/i  deposit  to  he  paid  "  —  HmUation — laehee 

in  demand. 

In  the  absence  of  anj  explanatory  evidence,  an  instrument  signed  by  a  deposit- 
arj,  bj  whicli  lie  acknowledges  tliat  a  third  person  has  deposited  with  him 
for  "  safe  keeping  "  a  certain  number  of  dollars  in  gold  coin,  which  the 
depositary  is  to  "  return  whenever  called  for/'  will  be  held  a  special 
deposit. 

In  the  absence  of  any  explanatory  evidence,  a  writing  by  which  the  depositary 
acknowledges  to  have  received  a  certain  number  of  dollars  in  gold  "  on 
deposit,  to  be  paid"  to  the  depositor  "  on  demand  " —  will  be  held  a  contract 
for  loan  of  money,  payable  presently  or  on  demand ;  and  the  statute  of  limi- 
tations will  begin  to  run  against  it  from  the  date  of  the  writing. 

Where  a  special  deposit  of  coin  was  made  for  safe-keeping,  and  more  than 
seventeen  years  elapsed,  the  death  of  the  depositary  intervening  more  than 
two  years  before  suit  was  brought,  and  eleven  years  elapsed  after  the  deposit 
before  demand  was  made  for  its  return,  the  delay,  in  the  absence  of  explana- 
tion, was  unreasonable  and  conclusive  against  a  recovery. 

ACTION  by  Wright,  as  administrator  of  William  0.  Winston, 
deceased,  on  the  following  receipts  : 

"Deposited  with  me,  for  safe-keeping,  by  William  H.  Wright, 
eight  hundred  and  five  dollars  ($805)  in  gold,  which  I  am  to  return 
whenever  called  for,  this  4th  day  of  November,  1857. 

(Signed)  Wm.  0.  Winstojt/' 

Indorsed: 
**  Presented  for  settlement,  April  20,  1872. 

J.  N.  Winston,  Adm'r  of  estate  of  Wm.  0.  Winston." 

"Received,  January  25,  1858,  of  Wm.  H.  Wright,  forty  dollars 
in  gold,  on  deposit,  to  be  paid  by  him  on  demand  ($40). 

(Signed)  W.  0.  Winston,  per  J.  N.  Winston." 

The  first  receipt  was  presented  to  the  administrator  April  20, 1872. 
There  was  evidence  of  a  demand  on  Winston  in  1869.  The  court 
of  its  own  motion,  charged  the  jury:  "1.  In  the  case  of  a  deposit 
of  money  in  gold,  silver,  or  bank  notes,  which  are  called  and  pass 
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as  money,  the  relation  of  creditor  and  debtor  exists  —  and  this 
whether  the  deposit  is  proven  by  verbal  or  written  evidence.     2. 
When  a  deposit  of  money  is  made,  the  law  implies  the  promise 
to  return  or  repay  it  on  demand,  and  an  express  promise,  either, 
verbal  or  written,  is  nothing  more,  and  makes  the  legal  obligation 
no  greater  or  stronger.     3.  Upon  a  deposit  of  money,  returnable  or. 
payable  on  demand,  a  right  of  action,  or  right  to  sue,  immediately, 
attaches.     4.  The  statute  of  limitations  commences  to  run  as  soon 
as  the  right  of  action  accruos  or  commences.     5.  In  tliis  case  the 
statute  of  limitations  of  six  years,  if  pleaded,  is  a  bar  to  the  plaintiff's, 
recovery,  if  six  years  have  elapsed  from  the  date  of  the  receipts 
before  the  suit  was  brought,  and  in  computing  the  time  you  must 
not  count  the  time  from  January  10, 1861,  to  September  23,  1865, 
four  years,  eight  months  and  thirteen  days.     6.  A  different  rule, 
exists  in  relation  to  personal  property,  other  than  money  ;  for  in- 
stance if  one  deposited  a  horse  with  another,  to  be  returned  on 
demand,  then  the  statute  would  not  begin  to  run  until  demand 
made.     But  money  is  a  peculiar  species  of   personal  pi-operty,  in 
regard  to  which  a  different  rule  prevails,  as  I  have  above  stated." 
Tlie  plaintiff  requested  the  following  charges :     2.  That  under  said 
receipts,  the  plaintiff  had  no  right  of  action  until  demand  made, 
by  Wright  of  Winston  for  the  money.  3.  That  the  statute  of  limita- 
tions did  not  begin  to  run  until  after  demand  made.  These  charges 
the  court  refused.    There  was  judgment  for  the  defendant. 

U".  t/.  Barahon  and  BrmjQ  i&  Thoringioriy  for  appellant. 

M,  J.  Tumhy,  contra, 

Brickell,  C.  J.  "  In.  th^  ordinary  cases  of  deposits  of  money, 
with  banking  corporations,  or  bankers,  the  transaction  amounts  to 
a  mere  loan  or  mufuum,  or  irregular  deposit,  and  the  bank  is  to. 
restore,  not  the  same  money,  but  an  equivalent  sum,  whenever  it  is,. 
demanded."  Story  on  Bailm.,  §  80  ;  Wray  v.  Tushegce  Jns.  Co., 
34  Ala-  58.  It  is  insisted  for  the,  appellant,  there  is  a  distinction 
between  a  deposit  with  banks  or  bankers,  and  with  an  individual 
not  engaged  in  banking.  While  a  deposit  with  the  one,  not  ex- 
pressed, or  shown  by  circumstances  to  have  been  a  special  deposit, 
will  from  the  nature  and  cjiaracter  of  the  business  of  the  depositary, 
and  its  usual  course^  be  regarded  as  general,  creating  the  relation 
Vol.  XXXI7~4 


2G  ALABAMA, 


Wright  V.  Paine. 


of  debtor  and  creditor  —  a  deposit  with  the  other  will  be  presumed, 
in  the  absence  of  evidence  to  the  contrary,  as  special,  creating  only 
the  relation  of  bailor  and  bailee.  The  authority  which  is  relied  on 
to  support  the  proposition  docs  not  seem  to  assert  it  so  broadly. 
The  evidence  of  the  deposit  in  that  case,  and  of  the  agreement  be- 
tween the  parties,  was  verbal,  and  it  wiis  shown  that  they  stood  in 
the  relation  of  employer  and  overseer,  the  latter  depositing  bank 
notes  with  the  former  for  safe-keeping.  The  relation  of  the  parties, 
the  expressed  purpose  of  the  deposit,  the  fact  that  the  depositary 
was  not  engaged  in  any  commercial  business,  were  circumstances 
which  the  court  held  were  proi)er  for  the  consideration  of  the  jury, 
in  determining  whether  the  deposit  was  general  or  special.  Bufican 
y.  Magette,  25  Tex.  246.  Beyond  this  we  do  not  understand  the 
decision  to  extend,  and  to  this  extent  it  is  consistent  with  our  own 
oase  of  Derrick  v.  Baker,  9  Port,  362.  But  neither  case  asserts  that 
the  character  of  business  in  which  the  depositary  may  be  engaged 
jiecessarily  determines  the  character  of  the  deposit 

Contracts,  verbal  or  written,  are  interpreted  in  the  light  of  the 
^circumstances  surrounding  the  parties,  and  their  relations  to  each 
^ther  when  they  are  formed.  These  circumstances  and  relations 
often  aid  materially  in  ascertaining  the  intention  of  the  parties, 
and  when  the  character  of  the  contract  is  uncertain,  when  its  ex- 
pressions are  in^pt,  may  enable  the  court  more  satisfactorily  to  de- 
termine what  are  the  obligations  it  imposes  or  the  rights  it  confers. 
If  there  was  nothing  more  in  a  transaction  resting  entirely  in  parol, 
than  that  a  farmer,  having  money,  should  deposit  with  a  neigh- 
bor engaged  in  the  like  and  no  other  pursuit,  or  in  no  busi- 
ness requiring  the  frequent  use  of  money,  and  the  deposit  was 
expressed  to  be  for  safe-keeping,  the  jury  within  whose  province  it 
would  lie  to  determine  whether  the  deposit  was  general  or  special, 
would  probably  conclude  that  it  was  special,  that  the  purpose  of  tho 
depositor  was  the  safe-keeping  of  the  money,  and  the  duty  and  lia- 
bility of  the  depositary  was  to  keep  safely.  But  if  the  depositary 
was  a  merchant,  whose  business  required  the  frequent  use  of  money, 
^nd  he  was  in  the  habit  of  receiving  money  on  deposit,  there  would 
be  more  hesitation  in  pronouncing  the  deposit  special  —  that  the 
depositary  could  not  use  the  money  —  that  the  title  to  it  remained 
in  tho  depositor,  and  if  it  was  lost,  he  must  bear  the  loss,  unless 
:fraud  or  gross  negligence  could  be  imputed  to  the  depositary. 

The  transaction  between  these  parties  does  not  rest  in  parol— 
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the  contracts  are  in  writing,  and  if  the  circumstances  under  which 
they  were  made,  the  relations  then  existing  between  the  parties,  or 
any  other  extrinsic  fact  which  could  properly  be  considered,  would 
aid  in  determining  the  character  of  the  contracts,  no  evidence  has 
been  given  of  them.  The  construction  they  must  bear,  depends 
wholly  on  the  terms  in  which  they  are  expressed. 

The  first  in  point  of  time  expresses  a  deposit  of  a  certain  sum  in 
^old,  and  that  the  purpose  is  for  safe-keeping,  and  that  it  is  to  be 
returned  whene?er  called  for.  The  gold  is  not  shown  to  have  been 
in  a  sealed  package,  in  a  bag,  or  in  a  box  or  chest,  nor  marked  so 
as  to  bo  capable  of  being  separated  from  other  like  coin,  and  of  identi- 
fication, nor  is  the  character  or  denomination  of  the  coin  stated. 
The  promise  is  unconditional,  to  return  it  whenever  called  for  — 
there  is  no  contingency  provided  by  the  contract,  in  which  obedi- 
ence to  this  promise  can  be  excused.  If  the  transaction  was  with 
a  bank,  banker,  or  a  dealer  in  money,  or  with  a  merchant,  or  other 
person  engaged  in  business  requiring  the  frequent  use  of  money, 
and  in  the  habit  of  receiving  money  on  deposit,  the  presumption 
would  be,  probably,  that  the  writing  implied  a  general,  not  a  special 
deposit.  Such  a  deposit  would  be  most  advantageous  to  the  depos- 
itor —  the  gold  would  cease  to  be  his  property,  and  if  lost  by  any 
<»8ualty,  whatever  may  have  been  the  diligence  of  the  depositary, 
the  obligation  to  repay  it  in  kind  would  be  absolute.  The  presump- 
tion would  also  be  consistent  with  the  course  and  usages  of  business. 
Dawson  v.  Real  Estate  Bank,  4t  Pike  (Ark.),  297  ;  Poster  v.  Essex 
Bankj  17  Mass.  477;  9  Am.  Dec.  168;  Com,  Bank  v.  ffughes,  17  Wend. 
94.  The  writing  expressing  that  the  purpose  of  the  deposit  was 
«afe-keeping  would  scarcely  be  sufficient  to  repel  the  presumption. 
Bnt  we  are  without  the  aid  of  evidence  of  the  character  of  the  busi- 
ness in  which  the  depositary  was  engaged,  or  of  any  extrinsic  fact 
which  would  aid  in  the  construction  of  the  writing.  Every  clause 
and  word  of  a  contract  must  have  assigned  to  it  some  meaning,  if 
possible,  and  it  is  not  to  be  presumed  parties  have  deliberately  or 
•carelessly  employed  idle,  unnecessary,  or  unmeaning  words  and  ex- 
pressions. Construing  the  instrument  by  its  words  alone,  we  con- 
•clade  that  the  safe-keeping  of  the  gold  was  the  purpose  of  the 
deposit,  and  the  duty  imposed  was  safely  to  keep,  and  to  return  it 
in  individuo  when  demanded.  The  deposit  was  therefore  special, 
Aot  general. 

The  other  writing  is  in  form  of  a  receipt  and  expresses  that  the 
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gold  is  payable  on  demand.  The  only  duty  imposed  is  the  payment 
on  demand.  There  is  not,  as  in  the  former  writing,  an  express  agree- 
ment to  keep  safely,  nor  any  words  which  arc  inconsistent  with  a 
loan,  payable  on  request.  That  the  money  is  stated  to  be  received 
on  deposit,  was  most  probably  intended  to  indicate  that  it  was  not  a 
loan  bearing  interest.  Giving  due  significance  to  all  the  words  of 
the  writing,  and  that  its  terms  import  a  payment,  not  a  return  of 
the  identical  money,  the  contract  is  not  a  bailment,  but  a  loan  of 
money,  payable  presently  or  on  request  —  a  written  promise  for  the 
payment  of  a  certain  sum  of  money,  absolutely  and  unconditionally, 
imposing  no  other  duty  or  obligation  than  payment,  is  a  promis- 
sory note.  Woolford  v.  Leslie^  2  Nott  &  Mc.  575.  A  promissory 
note,  or  other  writing  for  the  payment  of  money  on  request,  or 
presently,  or  on  demand,  is  subject  to  the  statute  of  limitations 
and  the  bar  of  the  statute  is  computed,  not  from  the  day  of  demand, 
but  from  the  date  of  the  note  or  writing.  Ang.  Lim,,  §  95 ;  Owen 
V.  Henderson,  7  Ala.  641 ;  McDonnell  v.  Br.  Bank,  20  id.  312;  Kim- 
hro  v.  Waller,  21  id.  376.  In  all  its  material  features,  the  writing  we 
arc  construing  is  not  distinguishable,  in  legal  effect,  from  that  which 
was  considered  in  Ov)en  v.  Henderson,  supra,  and  held  from  the 
day  of  its  date,  within  the  operation  of  the  statute  of  limitations. 
Adhering  to  that  decision,  we  must  pronounce  that  the  action,  so 
far  as  founded  on  this  instrument,  was  within  the  bar  of  the  statute. 
The  oral  declarations  made  by  Winston  in  1869,  if  clearly  proved, 
and  if  regarded  as  an  unqualified  admission  of  an  existing  liability, 
embracing  the  last  instrument,  which  he  was  willing  to  pay,  would 
not  remove  the  bar  of  the  statute  or  prevent  it  from  attaching  sub- 
sequently. The  bar  of  the  statute  can  be  avoided  only  by  a  partial 
payment  made  before  the  bar  is  complete,  or  an  unconditional 
promise  in  writing.     Code  of  1876,  §  3240. 

As  to  the  other  instrument,  creating  the  relation  of  bailor  and 
bailee,  and  not  that  of  debtor  and  creditor,  it  may  be  conceded 
that  in  the  absence  of  circumstances  excusing  it,  a  demand,  or 
something  equivalent  to  it,  was  a  condition  precedent  to  an  action 
founded  on  it.  The  demand  is  for  the  protection  of  the  bailee, 
and  to  save  him  from  the  vexation  of  suit  when  he  may  not  be  in 
default.  When  a  demand  is  essential  as  a  condition  precedent  to 
an  action,  it  must  be  made  in  a  reasonable  time.  The  party  bound 
to  make  it  cannot  postpone  it  indefinitely,  and  by  his  procrastina- 
tion keep  alive  claims  that  would  otherwise  become  dormant  and 
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grow  stale,  the  enforcement  of  which  would  be  offensive  to  the 
policy  of  the  law  and  dangerous  to  the  rights  of  his  adversary.  In 
the  case  of  Codman  y.  Rogers,  10  Pick.  119,  it  was  said  by  Wilde, 
J. :  "  Generally,  where  a  debt  is  payable  in  money  and  on  demand, 
the  statute  of  limitations  begins  to  run  immediately  after  the  debt 
is  contracted;  but  if  a  demand  previous  to  the  commencement  of 
an  action  is  necessary,  the  statute  will  not  begin  to  run  until  a 
demand  is  made.  But  in  the  Utter  case  there  must  be  some  lim- 
itation to  the  right  of  making  a  demand.  A  party  must  not  be 
permitted  to  sleep  over  his  rights,  to  the  prejudice  of  the  party  on 
whom  he  makes  a  claim,  and  who  by  the  delay  may  be  deprived  of 
the  evidence  and  means  of  effectually  defending  himself.  A 
demand  must  be  made  within  a  reasonable  time;  otherwise  the 
claim  is  considered  stale,  and  no  relief  will  be  granted  in  a  court  of 
equity.  What  is  to  bo  considered  a  reasonable  time  for  this  pur- 
pose does  not  appear  to  bo  settled  by  any  precise  rule.  It  must 
depend  on  circumstances.  If  no  cause  for  delay  can  be  shown,  it 
would  seem  reasonable  to  require  the  demand  to  bo  made  within 
the  time  limited  by  the  statute  for  bringing  the  action.  There  is 
the  same  reason  for  hastening  the  demand  that  there  is  for  hasten- 
iug  the  commencement  of  the  action,  and  in  both  cases  the  same 
presumptions  arise  from  delay."  In  the  case  of  McDonnell  v.  Br. 
jBankf  supra,  which  was  an  action  against  the  clerk  of  a  court  for 
money  collected  on  a  judgment,  it  was  held  the  action  was  not 
maintainable  without  proof  of  a  demand,  or  of  a  conversion,  but  it 
was  also  held  the  demand  must  be  made  in  a  reasonable  time  after 
the  collection,  to  avoid  the  operation  of  the  statute  of  limitations. 
What  would  be  considered  a  reasonable  time,  it  was  said,  could  not 
be  settled  by  any  definite  rule  capable  of  application  to  all  cases, 
but  must  depend  upon  the  circumstances  peculiar  to  each  case. 

Jf  there  be  any  facts  or  circumstances  which  can  excuse  the  long 
delay  of  the  appellant  in  commencing  snit,  and  in  making  demand 
for  the  money,  the  record  does  not  disclose  them.  More  than  sev- 
enteen years  elapsed  after  the  special  deposit,  the  death  of  Winston 
intervening  for  more  than  two  years  certainly,  the  precise  time  not 
appearing,  before  suit  is  instituted.  More  than  eleven  years  before 
^ny  demand  for  its  return  was  shown.  It  is  almost  incredible  that 
the  appellant  should  have  permitted  such  a  sum  to  remain  so  long 
in  Winston's  hands  without  an  effort  to  reclaim  it,  or  an  inquiry  as 
to  its  safety,  especially  when  there  is  an  absence  of  an^  fact  indi- 
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eating  any  peculiar  relation  between  them,  inviting  confidence,  and 
the  indifference,  or  secaritj,  which  it  may  beget.  The  demand  was 
made,  and  nearly  six  years  is  permitted  to  elapse,  the  death  of 
Winston  intervening,  before  suit  is  brought,  and  no  explanation  of 
this  delay  is  afforded.  It  would  be  a  dangerous  precedent;  it  would 
endanger  the  estates  of  the  dead;  it  would  render  the  rights  of  the 
living  uncertain  and  insecure;  it  would  open  the  door  for  the  intro- 
duction of  stale  claims,  which  it  has  been  well  said  have  often 
more  of  cruelty  than  justice  in  them;  and  it  would  be  violative  of 
the  policy  of  the  statute  of  limitations,  and  defeat  the  purposes  it 
was  intended  to  accomplish,  if  without  an  explanation  of  tlie  long 
delay  in  making  demand,  and  the  unwarrantable  delay  in  bringing 
suit  after  the  fruitless  demand,  until  Winston  was  dead,  the  statute 
was  held  not  a  bar.  The  statute  is  now  afQrmatory  of  the  princi- 
ple of  these  decisions.  It  declares:  *^When  a  right  exists,  but  a 
demand  is  necessary  to  entitle  the  party  to  an  action  against  any 
ofiScer,  agent  or  attorney,  the  limitation  commences  from  the  com- 
mission or  omission  of  the  act  giving  the  right  of  action,  and  not 
from  the  demand."    Code  of  1876,  §  3241. 

The  instructions  given  by  the  Circuit  Court  may  not  have  been 
influenced  by  these  considerations,  and  it  may  have  erred  in  its 
construction  of  one  of  the  writings.  The  error  has  worked  no 
injury  to  the  appellant,  for  the  statute  of  limitations,  under  the 
facts,  was,  in  any  aspect  of  the  case,  a  bar  to  the  action,  and  this 
was  the  substance  of  the  instructions  given.  Whether  given  for  a 
right  or  a  wrong  reason  is  not  material. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


SuMTEB  OouirrY  V.  National  Bank  op  Gau^^svills. 

(83  Ala.  464.) 

Kaiianal  bank  —  taxation  —  action  against  hank  for  tax  on  itoek. 

An  asBessment  upon  the  capital  stock  of  a  National  bank  In  gross  Is  invalid, 
and  a  proTision  that  the  same  '*  shall  be  paid  hy  each  such  association  ioi 
the  shareholders  thereof/*  when  dependent  upon  such  Invalid  provision, 
and  incapable  of  independent  enforcement,  is  also  inoperative,  and  iflfr 
poees  no  duty  on  the  bank  to  pay  such  tax. 
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Samter  County  t.  National  Bank  of  Qainesville. 

ACTION  for  taxes  by  Samter  county  against  a  National  bank. 
The  opinion  states  the  facts.    The  defendant  had  judgment 
below. 

Stone,  J.  The  present  complaint  contains  many  counts,  but  in 
each  one  the  taxes  claimed  are  averred  to  have  been  assessed  upon 
the  capital  slock  of  the  defendant  corporation,  by  an  aggregate  or 
gross  assessment.  In  the  case  of  NaL  Bank  of  Mobile  v.  Mayor , 
etc.,  of  Mobthf  62  Ala.  284,*  we  i*uled  that  such  assessment  is 
irregular  and  invalid,  and  that  the  capital  stock  of  a  National 
bank  cannot  be  the  subject  of  State  taxation.  In  the  counts 
of  the  amended  complaint,  it  is  averred  that  the  defendant  — 
the  National  bank  —  '^  according  to  the  statute  in  such  cases 
made  and  provided,  rendered  to  the  tax  assessor  of  Sumter  county 
a  list  of  property  liable  to  taxation,  and  included  in  said  list 
$100,000  capital  stock,  the  same  being  the  aggregate  of  all  the 
shares  of  tlie  stockholders  in  said  bank,  the  taxes  upon  which  were 
rpquired,  by  the  statute  in  such  cases  made  and  provided,  to  be  paid 
bj  the  defendant  for  the  shareholders  thereof."  These  counts  then 
aver  the  amount  or  rate  of  taxes  that  was  levied  by  the  court  of 
county  commissioners  for  county  purposes,  and  continue  :  "  And 
by  virtue  of  the  premises,  the  defendant  became  liable  to  pay  the 
plaintiff  the  sum  of  *  *  *  dollars  for  taxes  as  aforesaid  ;  that 
amount  being  the  amount  of  taxes  due  the  plaintiff  on  the  aggregate 
amount  of  said  shares  of  stock."  The  Circuit  Court  sustained  a 
demurrer  to  the  complaint,  and  the  plaintiff  brings  the  case  here 
by  appeal. 

It  is  very  true,  as  stated  in  the  case  of  National  Commercial  Bank 
Y.  Mayor  J  etc.  ^  supra,  that  the  distinction  between  the  capital  stock 
of  a  bank  and  the  shares  of  stock  in  the  bank  is  somewhat  technical; 
the  former  being  but  the  aggregation  of  the  latter.  But  it  is  the 
difference  between  the  several  parts  and  the  whole ;  between  the 
tributaries  and  the  congregated  volume  which  forms  the  river; 
between  the  several  partners  and  the  aggregated  partnership ;  be- 
tween an  artificial  entity,  called  a  corporation,  having  a  local  habi* 
tation  and  a  name,  capable  of  suing  and  being  sued,  and  which 
may  survive  all  the  shareholders  of  any  given  period,  and  the  several 
owners  of  the  shares,  who  are  commonly  real  persons,  and  who  may 

nndergo  constant  change,  by  transfer  or  death,  without  disturbing 
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or  affecting  the  continuance  or  identity  of  the  corporation.  They 
are,  in  law,  different  persons.  The  policy  of  denying  to  the  State 
legislatures  the  privilege  and  power  to  tax  the  capital  stock  of 
National  banks,  while  expressly  granting  them  the  right  to  tax  the 
shares  in  such  corporations,  was  a  question  for  the  Congress  of  the 
United  States,  not  for  us.  Ever  since  the  decisiofx  in  the  case  of 
McCulloch  y.  Maryland,  4  Wheat.  316,  it  has  been  steadily  main- 
tained that  such  banking  institutions  are  not  subject  to  State  as- 
sessment for  taxes,  except  as  the  Congress  may  grant  the  privilege. 
Hence,  it  is  a  question  of  power  conferred;  not  of  policy.  That 
the  capital  stock  of  banks  cannot  be  made  a  subject  of  State  taxa- 
tion, see  Ba7ik  Tax  case,  2  Wall.  220;  V^an  Allen  y.  Assessors,  3  id. 
673  ;  Thomp.  N.  B.Cas.  1;  People  v.  Commissioners,  4  Wall.  248; 
Thomp.  N.  B.  Cas.  130;  Commercial  National  Bank  v.  Mayor,  etc., 
'62  Ala.,  440.  Speaking  of  the  distinction  between  the  capital  stock 
of  a  bank  and  tiie  shares  in  such  capital  stock.  Justice  Nelson,  in 
Van  AlIefhY.  Assessors,  3  Wall.  583-4;  Thomp.  N.  B.  Cas.  IjSays: 
'^  The  tax  on  the  shares  is  not  a  tax  on  the  capital  of  the  bank.  The 
corporation  is  the  legal  owner  of  all  the  property  of  the  bank,  real  and 
l)ersonal;  and  within  the  powers  conferred  upon  it  by  the  charter,  and 
for  the  purposes  for  which  it  was  created,  can  deal  with  the  corporate 
property  as  absbliitely  as  a  private  individual  can  deal  with  his  own. 
*  *  *  The  interest  of  the  sliareholder  entitles  him  to  participate  in 
the  net  profits  earned  by  the  bank  in  the  employment  of  its  capital, 
during  the  existence  of  its  charter,  in  proportion  to  the  number  of 
his  shares  ;  and  upon  its  dissolution  or  termination,  to  his  propor- 
tion of  the  property  that  may  remain  of  the  corporation  after  the 
payiiient  of  its  debts.  This  is  a  distinct,  independent  interest  or 
prbporty,  held  by  the  shareholder,  like  any  other  property  that  may 
belong  to  him.  It  is  this  interest  which  the  act  of  Congress  has 
left  subject  to  taxation  by  the  States,  under  the  limitations  pre- 
scribed." For  an  able  discussion  of  these  questions,  see  Burroughs 
on  Taxation,  120-128. 

The  act  of  Congress,  which  authorizes  the  States  to  levy  and  col- 
lect taxes  on  the  shares  in  National  banks,  is  in  the  following  lan- 
guage, Revised  Statutes  of  the  United  States,  section  5219: 
"Nothing  herein  shall  prevent  all  the  shares  in  any  association 
from  being  included  in  the  valuation  of  the  personal  property  of 
the  owner  or  holder  of  such  shares,  in  assessing  taxes  imposed  by 
the  authority  of  the  State  within  which  the  association  is  located ; 
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bat  the  legislature  of  each  State  may  determiuo  and  direct  the 
manner  and  place  of  taxing  all  the  shares  of  National  banking  asso- 
ciations located  within  the  State,  subject  only  to  the  two  restric- 
tions tliat  the  taxation  shall  not  be  at  a  gi'eater  rate  than  is  assessed 
upon  other  moneyed  capital  in  the  hands  of  individual  citizens  of 
such  State,  and  that  the  shares  of  any  National  banking  association 
owned  by  non-residents  of  any  State  shall  be  taxed  in  any  city  or 
town  where  the  bank  is  located,  and  not  elsewhere.  Nothing  herein 
shall  be  construed  to  exempt  the  real  property  of  associations  from 
either  State,  county  or  municipal  taxes,  to  the  same  extent,  accord- 
ing to  its  Talue,  as  other  real  property  is  taxed."  We  think  it  is 
difficult  to  misunderstand  the  various  proTisions  of  this  statute. 
It  clearly  confers  on  the  several  States  the  power  and  authority  to 
levy  upon  the  several  shareholders  in  a  National  bank,  located  in 
the  State,  a  tax,  subject  only  to  the  two  named  restrictions,  and 
clothes  the  legislature  of  the  State  with  power  to  determine  and  di- 
rect the  manner  and  place  of  taxing  the  shares  of  all  such  banking 
associations  located  in  their  respective  States.  It  also  requires  that 
the  shares  of  non-resident  shareholders  shall  be  taxed  in  the  city  or 
town  where  the  bank  is  locate!^,  and  not  elsewhere.  Under  this 
statute  it  has  been  rightly  held  that  the  State  in  which  the  National 
bank  is  located  has  the  exclusive  right  to  derive  revenue  from  the 
shares  of  such  bank,  no  matter  where  the  shareholders  may  have 
their  domicile.  It  is  also  settled  that  the  legislature  of  a  State  may 
by  law  make  it  the  duty  of  the  bank  to  pay  taxes  thus  levietl  on  the 
shares  of  the  shareholders*  National  Bank  v.  CommonweaUh,  9 
WalL  355;  Thomp.  N.  B.  Cas.  34. 

It  is  contended  for  appellant  that  the  case  last  cited  affirms  the 
Tslidity  of  the  levy  and  assessment  in  this  case,  and  shows  that  the 
present  action  is  well  brought.  According  to  our  construction  of 
the  language  of  the  court  in  that  case,  it  is  perfectly  reconcilable 
with  the  language  of  this  court  in  National  Commercial  Bank  y. 
Mayor  J  eie*^  suyra,  and  with  all  the  other  cases  cited.  The  tax 
levied  in  that  case  by  the  legislature  of  Kentucky  was  in  the  follow- 
ing language:  **  On  bank  stock,  or  stock  in  any  moneyed  corpora- 
tion of  kmn  or  discount,  fifty  cents  on  each  share  thereof  equal  to 
one  hundred  dollacs,  or  on  each  one  hundred  dollars  thereof,  owned 
bj  individuals,  corporations  or  societies."  This  was  clearly  a  levy 
of  the  tax  on  the  diares  of  the  bank,  and  not  on  the  capital  stock. 
Ths  statnto  f urtlier  provided  that  *^  the  cashier  of  a  bank>  whose 
Vol.  XXXIV— 5 
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stock  is  taxed,  shall,  on  the  first  d.-iy  of  July  Id  each  year,  pay  into 
the  treasury  the  amonut  of  tax  due."  Speaking  of  the  section  levying 
the  tax,  first  copied,  the  Supreme  Court  of  the  United  States  by  a 
unanimous  opinion  affirming  the  judgment  of  the  Supreme  Court 
of  Kentucky,  said:  '*  We  entertain  no  doubt  that  this  provision  was 
intended  to  tax  the  shares  of  the  stockholders,  and  that  if  no  other 
provision  had  been  made,  the  amount  of  the  tax  would  have  been 
primarily  collectible  of  the  individual  or  corporation  owning  such 
shares,  in  the  same  manner  as  other  taxes  arc  collectible  from  indi- 
viduals. It  is  clear  that  it  is  the  shares  owned  or  held  by  individuals 
in  the  bunking  corporation  which  are  to  be  taxed,  and  the  measure 
of  the  tax  is  fifty  cents  per  shai-e  of  one  hundred  dollars.  These 
shares  may,  in  the  market,  be  worth  a  great  deal  more,  or  a  great 
deal  less  than  their  par  or  nominal  value,  as  its  capital  may  have 
been  increased  or  diminished  by  gains  or  losses,  but  the  tax  is  the 
same  in  each  case.  This  shows  that  it  is  the  shares  which  are  in- 
tended to  be  taxed,  and  not  the  cash  or  other  actual  capital  of  the 
bank."  In  that  case  the  distinction  was  carefully  drawn  between 
the  shares  of  stock  in  a  bank,  and  the  capital  stock.  The  State 
had  demanded  payment  of  the  tax  from  the  bank,  and  being  re- 
fused, suit  was  brought  and  a  recovery  had.  The  case  is  an  author- 
ity for  these  propositions.  First,  that  National  banks,  having  stock 
invested  in  United  States  bonds,  are  not  subject  to  taxation  on  their 
capital  stock  under  State  authority.  Second,  that  shares  in  such 
banks  are  subject  to  taxation  against  the  shareholders.  Third,  that 
when  the  State  statute  authorizes  it,  the  bank  may  be  compelled  by 
suit  to  pay  the  taxes  so  assessed  upon  the  shares  ;  and  fourth,  in 
the  absence  of  such  legislative  direction,  such  tax  is  collectible  of 
the  shareholders,  in  the  same  manner  as  other  taxes  are  collected 
from  individuals. 

It  results  from  what  we  have  said  that  the  act  *^  to  restrict  the 
power  of  taxation,"  etc.,  approved  February  23,  1876  (Pamph. 
Acts,  49),  so  far  as  it  may  be  supposed  to  relate  to  the  capital  stock 
of  National  banks,  is  inoperative. 

Should  the  tax  be  levied  on  the  shares  of  the  stock  of  the  bank 
as  we  have  shown  it  may  be,  then  the  only  authority  for  requiring 
the  bank  to  pay  such  assessment  is  found  in  subdivision  7,  section 
869  of  the  Code  of  1876.  That  section  is  composed  of  three  para- 
graphs separated  by  semi-colons.  The  first  and  third  of  those  patft* 
graphs  are  clearly  unconstitutional  under  the  principles  declared  in 
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Mayor,  etc.  v.  Sionewall  Insurance  Company,  63  Ala.  570.  Wo  need 
not  rc-etato  the  argument.  The  second  clause  refers  to  the  first,  is 
dc|)endeut  on  it,  and  cannot  have  an  independen  t  operation,  the  first 
being  swept  away.  It  relates  to  the  tax  authorized  by  the  first  pani- 
graph,  and  to  nothing  else.  Having  shown  that  tax  to  be  uncon- 
stitationally  levied,  the  second  clause  has  no  field  of  operation.  Its 
language  is  *' the  same,"  that  is,  the  tax  of  seventy-five  cents  on 
each  share  of  one  hundred  dollars  of  the  capital  stock  of  every 
National  banking  association,  to  be  in  lieu  of  all  taxation,  State, 
county  and  municipal,  on  such  shares,  "  to  be  paid  by  each  such 
association  for  the  shareholders  thereof."  There  is,  then,  no  statute 
which  requires  the  National  banking  associations  to  pay  the  State 
on  the  shares  of  such  associations.  It  follows  that  such  tax  can 
only  be  assessed  under  subdivision  13  of  section  362,  Code  of  1870, 
and  can  be  collected  only  as  taxes  against  other  individuals  are  col* 
lected.  This  would  work  an  affirmance  of  the  judgment  of  the 
Circuit  Courts  even  if  the  tax  had  been  assessed  against  the  several 

shares. 

Judgment  affirmed. 
B&iGKELL,  G.  J.,  dissenting. 
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NegoHtMe  inttrutnerU  —  notice  of  proteH — mode  of  gwing. 

Where  the  holder  and  indoraer  of  a  draft  reside  in  the  same  place,  theindoraer 
Is  ordinarilj  entitled  to  personal  notice  of  dishonor,  bat  this  is  excused 
where  the  notary,  on  the  daj  of  dishonor,  called  at  the  indorser's  place  of 
bosineas,  daring  basiness  hoars,  to  give  bim  notice,  bat  foand  it  locked  and 
no  one  present  to  receive  notice,  and  deposited  the  notice,  properly  addressed, 
in  the  post-office  on  the  same  day. 

ACTION  against  indorser  on  a  draft  The  holder  and  indorser 
both  resided  in  Selma.  There  was  evidence  that  the  draft 
was  dishonored,  and  on  the  same  day^  daring  business  hours,  the 
notary,  who  presented  it,  went  to  defendant's  office,  to  serve  notice 
of  protest  on  him,  but  finding  it  locked,  and  no  one  there,  he  de- 
podied  the  notice  in  the  post-office,  on  the  same  day,  addressed  to 
him.  The  opinion  states  other  tacts.  The  plaintiff  had  judgment 
below. 
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W,  C.  Wardy  for  appellant. 
W,  R,  NeUoHy  contra. 

Stone,  J.  When  this  case  came  before  this  court  at  a  former 
term,  the  record  failed  to  show  that  the  notary's  visit  to  defendant's 
office  was  within  business  hours.  See  John  v.  City  National  Bank 
of  Selmoy  57  Ala.  8G.  In  that  case  the  Circuit  Court  had  instructed 
the  jury,  as  matter  of  law^  that  the  proof  of  notice  was  sufficient 
Tlio  proof  made  in  that  case  was,  that  before  sunset  on  the  day  on 
which  protest  was  made,  the  uotaiy  in  person  carried  a  written 
notice  of  protest  to  defendant's  law  office ;  that  he  found  no  one 
there,  and  that  the  law  office  was  closed  and  locked.  Thereupon, 
without  further  search  for  Mr.  John,  he  deposited  the  notice  in  the 
post-office,  addressed  to  Mr.  John.  This  court,  after  stating  that 
the  burthen  of  proof  rested  on  the  holder  to  show  noUoe,  or  an 
excuse  for  not  giving  it,  added  :  "  If  the  absence  of  the  indorser 
from  his  place  of  business  when  it  was  visited  far  the  purpose  of 
giving  him  notice,  is  relied  on  as  an  excuse,  it  must  be  shown  the 
absence  was  during  hours  of  business.  It  is  only  during  such  hours 
it  is  reasonable  to  expect  to  iSnd  him  there,  or  any  one  with  whom 
notice  could  be  left  for  him.  The  evidence  is  very  indefinite  as  to  the 
hour  of  the  day  at  which  the  notary  visited  the  office  of  the  indorser. 
No  note  of  the  time  seems  to  have  been  made ;  it  was  in  the  after- 
noon of  the  day  of  dishonor,  and  before  sundown,  according  to  the 
recollection  of  the  notary.  What  were  business  hours  in  Selma  is 
not  shown  ;  and  for  aught  that  appears,  the  visit  may  have  been  at 
an  hour  when  the  notary  could  not  justly  and  reasonably  expect  to 
find  the  indorser  there.  The  visit  may  have  been  made  to  that 
office  with  the  bare  hope  of  finding  the  indorser,  and  relieving  him- 
self from  further  trouble  in  giving  notice.  The  residence  of  the 
indorser  was  known,  and  ho  was  not  sought  there.  Notice  on  the 
succeeding  day  would  have  been  sufficient,  yet  it  was  not  given ;  but 
not  finding  him  at  his  place  of  business  in  the  afternoon,  and  it 
may  have  been  at  an  unreasonable  hour,  notice  deposited  in  the 
post-office  —  the  mode  of  notice  the  least  troublesome  to  the  notary 
—  is  the  reaort  When  the  facts  are  ascertained,  the  sufficiency  of 
notice,  or  of  the  excuse  for  not  giving  it,  is  a  question  of  law.  The 
Circuit  Court  erred  in  holding  there  was  due  notice  of  the  dishonor 
given  by  the  deposit  of  notice  in  the  post-office;  or  thai  the  absence 
of  the  indorser  from  his  place  of  business,  as  it  is  shown  by  the 


DECEMBER  TERM,  1878.  57 

Mm  y.  Citj  National  Bank  of  Selma. 


eTidence,  was  an  excuse  for  the  failure  to  give  notice."  The  sub- 
stance of  what  was  decided  in  that  case  is,  that  the  holder  and 
indorser  being  residents  of  the  same  place  —  the  city  in  which  the 
protest  was  made  —  personal  notice  of  the  dishonor  was  required; 
and  under  the  eyidence  disclosed  in  that  record  no  sufficient  excuse 
was  shown  why  such  personal  notice  was  not  given.  In  holding 
that  notice  deposited  in  the  post-office  was  insufBcient  in  thut  case, 
this  court  simply  followed  many  former  rulings.  Stevenson  r. 
Primroge^  8  Port.  155;  Oindrat  v.  Mechanics*  Bank,  7  Ala.  3:i4 ; 
Cfreene  v.  FarUyy  20  id.  322.  See,  also,  Tyson  v.  Oliver,  41  id. 
455;  PhiUipe  v.  Harberlee,  45  id.  597.  So,  in  the  second  branch  of 
the  proposition,  this  court  only  followed  Stevenson  v.  Primrose, 
supra.  In  that  case  this  court  said:  '*To  make  the  excuse  avail- 
able it  should  have  been  shown  not  only  that  the  witness  called  at 
the  plaintiff's  place  of  business,  but  it  should  appear  further  that 
the  visit  was  made  at  a  seasonable  time,  viz.,  within  the  hours  of 
business,*^  True,  in  the  former  opinion  in  this  case,  mention  is 
made  of  the  fact  that  the  notary  did  not  call  at  the  residence  of 
Mr.  John,  and  that  he  did  not  renew  the  effort  on  the  next  day  to 
find  him.  The  opinion,  however,  does  not  declare  on  what  ground 
the  diligence  is  adjudged  insufficient  The  failure  to  show  that  the 
call  was  made  within  business  hours  was,  as  we  have  seen,  fatal  to 
the  legal  sufficiency  of  the  excuse. 

The  proof  in  the  present  record  is  different  from  that  in  the 
former  one.  Witnesses  testified  pro  and  eo7i  on  the  question,  what 
were  business  hours  in  Selma;  and  the  question  whether  the  wit- 
nesa^  visit  was  within  business  hours  was  fairly  submitted  to  the 
jury  in  the  charge  of  the  court.  The  verdict  proves  this  issue  was 
found  in  favor  of  the  plaintiff.  It  is,  then,  an  established  fact  in 
this  record  that  the  notary,  on  the  very  day  on  which  the  bill  was 
dishonored,  and  within  business  hours,  called  at  the  office  of  the 
indorser  to  give  him  notice  of  the  dishonor,  and  found  the  office 
closed  and  locked,  and  no  one  there  with  whom  notice  could  be 
kf  t.  The  exceptions  to  the  charges  raise  the  question,  was  this 
sufficient,  or  should  the  notary  have  visited  the  indorser's  residence 
or  repeated  the  call  the  next  day?  In  the  case  of  Orosse  v.  Smith, 
1  M.  &  S.  445,  notice  was  sent  by  a  clerk,  who,  between  10  and  11 
o'clock  A.  M.,  knocked  at  the  counting-house  door  of  the  persons 
sought  to  be  charged,  and  found  nobody  there.  Lord  Ellei^- 
BOBOTTC^H,  pronouncing  on  the  sufficiency  of  this  excuse,  said: 
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"That  biinga  it  to  tho  question,  whether  sending  the  bill  by  a 
clerk,  after  10  o'clock,  and  knocking  and  waiting  at  the  counting- 
house  door,  was  sufficient  notice  in  point  of  law,  and  we  think  that 
it  was."  He  cited  and  approved  Lord  Eldon's  similar  ruling  in 
the  case  of  Ooldsmith  v.  Bland,  where  ' '  the  only  notice  of  the  dis- 
honor of  a  bill  was  by  a  clerk  of  the  indorsee,  who  went  to  the 
counting-house  of  the  indorser,  found  the  counting-house  shut  np 
and  no  person  there ;  saw  a  servant  girl,  who  said  nobody  was  ia 
the  way,  and  he  then  returned  without  leaving  any  message.''  In 
the  case  of  Allen  v.  Bdtnonson,  2  Car.  &  Kir.  547,  Baron  Kolfe  ruled 
that  if  ''  a  party  send  a  messenger  once,  in  due  time  and  during  the 
hours  of  business,  to  tho  place  of  business  of  another  party  who  is 
entitled  to  have  notice  of  the  dishonor  of  a  bill,  for  the  purpose  of 
giving  such  notice,  and  there  be  no  one  there  to  receive  it,  that  is 
equivalent  to  verbal  notice."  Of  similar  import  is  the  case  of  Lord 
V.  Ap2}leton,  15  Me.  270.  In  Chit,  on  Bills,  marg.  453,  it  is  said: 
^'  Sending  a  verbal  notice  to  a  merchant's  counting-house  is  suffi- 
cient, and  if  no  person  be  there  in  the  ordinary  hours  of  business 
it  is  not  necessary  to  leave  or  send  a  written  one,  nor  is  it  necessary 
to  make  inquiries  after  the  party  so  as  to  give  him  notice  else- 
where." And,  on  page  471,  the  same  author  says:  "  If  the  drawer 
has  a  counting-house  where  he  transacts  business,  and  at  which  the 
bill  was  addressed,  it  suffices  to  apply  there  for  the  purpose  of  giv* 
ing  notice,  without  attempting  to  give  or  leave  notice  at  the  resi- 
dence of  the  drawer."  To  the  same  effect  is  Bayley  on  Bills,  273; 
Byles  on  Bills,  marg.  280;  Story  on  Bills,  §  300;  Thomp.  on  Bills, 
509;  Dan.  on  Neg.  Inst.,  §  lOlG;  1  Pars,  on  Notes  and  Bills,  487. 
The  last  two  elementary  authors,  after  stating  the  principle  as 
above,  express  some  doubt  of  the  safety  of  the  practice,  but  they 
cite  no  authority  in  support  of  their  doubts.  Edwards,  in  his  work 
on  Bills  and  Notes,  is  not  definite  on  this  question.     See  page  456. 

On  a  question  of  commercial  law,  such  as  this,  it  is  highlj  im- 
portant that  the  courts  of  different  States  and  governments,  ha/ing 
commercial  intercourse,  should  be  harmonious  in  their  rulings. 
We  find  the  authorities  as  we  have  stated  them  above,  and  we  do 
not  feel  at  liberty  to  depart  from  them.  The  Circuit  Court  did 
not  err  in  the  charges  given,  nor  in  the  charge  refused. 

[Omitting  minor  points.] 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Judgment  affirmetm 
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Marriage —  duress. 

One  wlio  liAd  aedaoed  a  woman  was  told  by  her  brother-in-law  that  if  he  did 
not  many  her  he  would  never  marry  another  wonuin,  and  that  the  community 
woald  lynch  him  ;  bat  there  was  no  restraint  nor  threat  of  present  bodily 
barm  from  those  present  Haying  married  the  woman  in  consequence  of 
these  repiesentationfly  heU  that  he  could  not  avoid  the  marriage  for 
da] 


AGTION  for  divorce.     The  opinion  states  the  case.     The  com- 
plainant had  jndgment  below. 

S,  Carlion  and  Read  Fleicher,  for  appellant. 

Bett  and  Ni  T.  White,  contra. 

Eakik,  J.  This  bill  was  filed  on  the  17th  of  April,  1876,  by 
complainant  against  her  alleged  hnsband,  setting  up  their  marriage 
on  the  6th  day  of  the  same  month,  and  that  afterward  he  had 
treated  her  continuonsly  with  open  insult,  contempt,  unmerited  re* 
proaoh  and  studied  neglect    That  he  had  publicly  proclaimed  her 
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a  prostitute,  and  used  concerning  her  other  vile  epithets,  and  that 
her  condition  had  been  rendered  intolerable.  Prayer  for  divorce, 
alimony  and  general  relief.  There  was  also  a  separate  petition  for 
an  order  to  restrain  the  defendant  from  selling  or  disposing  of  his 
property  to  defeat  alimony,  to  which  petition  he  responded  on  the 
20th  of  the  same  month,  denying  the  marriage,  and  also  his  inten- 
tion to  dispose  of  his  property. 

Complainant  followed  her  bill  on  the  9th  of  May,  1676,  with  a 
motion  in  open  court  for  attorney's  fees,  and  alimony  pendente  lite. 

On  the  11th  of  May,  defendant  filed  his  answer  and  cross-bill, 
setting  up  in  substance  that  by  conspiracy  and  threats  he  had  been 
forced  to  undergo  the  marriage  ceremony,  against  his  own  free  will, 
and  praying  that  the  mamage  might  be  annulled. 

The  complainant  answered  the  cross-bill  on  the  12th,  denying  all 
conspiracy,  force  or  fraud,  and  stating  that  the  defendant,  after 
having  seduced  her  under  promise  of  marriage,  had  married  her  at 
the  urgent  request  of  friends,  as  a  reparation  of  the  evil.  On  the 
10th  of  June,  the  court  below  ordered  defendant  to  pay  her  tlOOas 
attorney's  fees,  and  the  sum  of  thirty  dollars  per  month  for  main- 
tenance, pendente  lite, 

A  voluminous  mass  of  testimony  was  taken,  upon  which  the  cause 
was  heard.  The  chancellor  found  that  the  defendant  had  never  of 
his  o«vn  free  will  consented  to  the  marriage  on  the  6th  of  April ; 
that  his  apparent  consent  had  been  pi*ocurod  by  force  and  threats 
of  violence  to  his  person,  such  as  to  put  him  in  fear  of  his  life  or 
great  bodily  harm  ;  that  he  never  recognized  her  as  his  wife,  and 
that  the  marriage  was  void.  It  was  so  decreed,  and  the  motion  for 
alimony  and  attorney's  fees  denied. 

Complainant  appealed,  and  an  order  was  made  in  this  court,  on 
the  6th  of  February,  for  a  further  allowance;  pending  the  appeal. 

Without  detailing  the  mass  of  testimony  appearing  in  the  tran- 
script, this  court  finds  upon  a  careful  review  of  the  same,  the  follow- 
ing substantial  facts  :  That  the  complainant  was  a  young  woman 
of  good  character  and  social  position.  That  defendant  began  pay- 
ing her  the  usual  attentions  incident  to  courtship  whilst  she  was 
quite  a  girl,  about  fifteen  or  sixteen  years  of  age;  that  he  persisted 
in  them  for  a  course  of  years  so  as  to  monopolize  her  society;  gained 
her  love  and  confidence,  and  under  promise  of  marriage  violated 
her  chastity.    Early  in  the  year  1876,  she  became  enceinte  from 
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this  connection.  It  became  known  to  her  relatives  daring  the  ab* 
Bence  of  defendant  on  a  trip  to  New  Orleans. 

They  considered  her  mined  and  abandoned  by  defendant,  and 
despaired  of  his  return.  She  however  clung  to  her  confidence, 
and  continually  asserted  that  he  intended  to  return,  and  do  het 
the  only  justice  which  remained  in  his  power. 

Meanwhile  great  excitement  prevailed  amongst  the  friends  of  the 
families,  most  of  whom  seem  to  be  Israelites.  Defendant  returned 
on  the  6th  of  April,  and  went  peaceably  and  unmolested  from  the 
steamboat  to  his  place  of  business.  He  was  there  called  upon  by 
numbers  of  his  friends,  who  reproached  him  with  his  conduct,  and 
by  arguments,  expostulations,  and  by  threats  of  a  grave  character, 
urged  him  to  an  immediate  marriage.  He  requested  time  to  make 
np  his  mind,  but  was  told  that  the  matter  would  not  admit  of  de- 
lay. The  only  direct  threat  emanated  from  the  brother-in-law  of 
complainant,  who  remarked  if  he  did  not  marry  complainant,  he 
would  never  marry  another  woman.  He  explains  the  threat  in  his 
deposition  to  mean,  that  he  would  follow  him  up  and  disgrace  him 
wherever  he  went,  even  if  he  went  to  Oermany,  and  that  he  had 
been  offered  money  for  the  purpose.  There  is  some  evidence  also 
that  he  was  told  that  if  ho  did  not  marrv  the  woman  he  would  be 
lynched,  not  by  parties  present,  but  by  others  in  the  community. 

Daring  this  pressure  and  these  expostulations,  defendant  was 
much  moved.  He  shed  tears  and  trembled,  and  seemed  sorely  per- 
plexed. He  was  appealed  to  by  the  portraits  of  his  parents  which 
hang  in  the  room  to  act  honorably  in  this  matter,  marry  the  com- 
plainant, and  make  all  things  right.  He  was  assured  that  they 
might  still  live  happy  and  respected.  He  was  very  reluctant  to 
consent,  but  yielding  to  these  influences,  whether  from  fear  or  from 
remorse,  finally  did  so;  to  the  great  satisfaction  of  all  concerned.  He 
went  with  a  friend  to  the  clerk's  office  to  procure  his  own  license, 
and  several  hours  afterward  came  with  a  friend  to  the  house  of 
complainant's  brother-in-law,  where  she  resided  and  where  the 
ceremony  was  duly  performed.  He  remained  but  a  short  time 
afterward,  and  left ;  since  that  time  he  has  refused  to  live  with 
her  or  cren  visit  her,  and  to  justify  himself,  announced  on  divers 
occasions  and  to  different  {>erson8,  that  she  was  unchaste,  and  had 
been  guilty  of  intercourse  with  other  men.  Of  this  he  does  not 
^er  one  9c%ntilla  of  proof,  or  ground  of  suspicion,  beyond  his  own 
Vol.  XXXIV  — 6 
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declaration.  The  character  of  the  lady  as  to  this  matter  is  estab- 
lished by  the  most  conclusive  testimony. 

Afterward,  being  put  upon  trial,  by  some  association  of  which  he 
was  a  member,  for  his  conduct  toward  the  lady,  he  announced  that 
he  had  made  her  his  wife,  and  that  it  was  no  longer  the  business  of 
the  members  to  inquire  into  his  private  affairs.  It  seems  that  he 
was  acquitted  on  these  grounds. 

Taking  the  whole  testimony,  it  is  impossible  for  this  court  to  de- 
termine the  true  motives  that  actuated  the  defendant  in  consenting 
to  the  marriage.  He  was  certainly  under  no  fear  of  bodily  harm 
from  those  around  him,  who  were  urging  him  to  it.  They  offered 
none  and  allowed  ]iim  to  go  to  and  fro  without  hindrance.  He 
might  possibly  have  been  in  general  fear  of  the  consequences  of 
his  act,  from  the  natural  impulses  of  resentment  on  the  part  of  her 
relations,  as  he  well  might  be ;  and  may  have  failed  in  the  courage 
necessary  to  meet  the  consequences.  He  may  have  feared  the  frowns 
of  his  people,  and  loss  of  caste  and  confidence,  or  the  withdrawal 
of  their  aid.  He  may  havo  been  actuated  by  genuine  emotions  of  re- 
morse induced  by  the  appeal  to  his  parents.  Certainly  the  influences 
whatever  they  were,  were  irresistible.  He  consented  with  the  great- 
est reluctance. 

Meanwhile,  the  complainant  took  no  part  in  any  of  the  proceed- 
ings, nor  does  she  seem  to  have  been  awai'e  of  them,  although  she 
doubtless  knew  her  friends  were  urging  the  marriage.  She  remained 
passive  and  trusting  until  defendant  came  to  the  house,  and  led  her 
from  her  sick  room  to  be  married.  His  refusal  to  remain  with  her 
caused  great  distress  to  herself  and  her  friends,  and  this,  with  the 
reasons  assigned,  caused  the  filing  of  her  bill. 

It  is  difficult  to  speak  with  calmness  and  patience  of  the  conduct 
of  the  defendant  throughout  this  affair,  toward  the  helpless  victim 
of  his  selfish  passions.  In  marrying  her  he  did  what  he  ought  to 
have  done,  and  we  prefer,  in  case  of  doubt,  to  attribute  his  action 
to  the  better  motives  of  remorse  and  a  sense  of  justice.  His  high- 
est motive  would  havo  been  to  save,  in  some  degree,  the  character  of 
the  confiding  woman  whom  he  had  ruined  —  to  relieve  the  shame 
and  anguish  of  her  condition,  to  give  her  his  name,  and  his  child  a 
legitimate  father;  and  to  win  back  the  confidence  and  friendship  of 
his  people. 

But  if  his  motives  were  lower,  and  he  feared  the  natural  and 
probable  consequences  of  a  treachery  and  a  crime,  and  married  to 
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escape  them,  it  would  not  be  such  duress  as  would  avoid  the  mar- 
riage in  the  absence  of  any  force,  or  direct  threat  of  bodily  harm  at 
the  time  the  act  was  done.  It  woald  be  shocking  to  allow  one  to 
escape  the  probable  and  natural  consequences  of  such  an  outrage, 
by  a  marriage,  and  then  having  obtained  security,  to  immolate  his 
victim  by  repudiation  of  his  act.  She,  at  least,  was  no  party  to  any 
fraud  or  duress. 

The  chancellor,  we, think,  erred  in  his  findings  from  the  evi- 
dence. 

Had  there  been  actual  duress,  it  was  a  tort,  which  defendant  could 
waive ;  and  we  find  him  af  terwai-d,  when  under  no  other  duress  than 
fear  of  e:cpulsion  from  an  association,  owning  his  marriage  as  a  vol- 
untary act,  and  claiming  immunity  under  it 

The  equity  of  complainant  for  a  divorce  on  her  part  must  rest 
upon  the  ground  of  such  indignities  to  her  person  as  rendered  her 
condition  intolerable. 

After  the  decision  of  this  court  in  the  case  of  Rose  v.  Rose,  9 
Ark.  507,  we  cannot  hesitate  to  declare,  that  without  any  fault  of 
hers,  to  abandon  his  wife  on  the  day  of  marriage,  with  declarations 
indicating  a  fixed  and  unalterable  determination  never  to  live  with 
her  or  treat  her  as  a  wife,  and  to  add  to  this  insult,  the  deeper  injury 
of  traducing  her  character,  without  the  shadow  of  proof,  was  an 
indignity  calculated  to  crush  to  earth  any  woman  of  ordinary  sensi- 
bilities. 

We  think  the  chancellor  erred  also  in  denying  her  the  relief 
prayed  in  her  bill,  both  as  to  divorce  and  alimony. 

Reverse  the  decree,  and  remand  the  cause  with  instructions  to 
dismiss  the  cross-bill,  and  grant  a  divorce  to  complainant,  with  suit- 
able alimony  and  attorney's  fees  to  be  ascertained  by  reference  to  a 
master,  or  in  any  other  mode  the  chancellor  may  deem  most  fitting 
in  accordance  with  equity  practice. 

Decree  reversed. 
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LiTTLB  Bock  and  Fort  Smith  Eailwjly  Company  y.  Baekb& 

CS3  Arl£.  86a) 

DiwuLffes  —  measvre  ef —  in  action  for  negligent  killing. 

In  an  action  by  a  parent,  under  the  ststnte  a^inst  a  xailway  company  for  the 
negligent  killing  of  a  child,  there  can  be  no  recovery  for  loes  of  companion- 
ship and  association,  and  injury  to  the  parent's  feelings,  but  the  recovery  is 
restricted  to  the  expenses  and  tiielossof  probable  services  during  minority.* 

ACTION  for  negligent  killing  of  a  child.    The  opinion  states 
the  ease.     The  plaintiff  had  judgment  below. 

Clark  £  Williams^  for  appellant. 
Hughes y  contra. 

English,  C.  J.  This  action  was  commenced  in  the  Circuit 
Conrtof  Pulaski  county,  on  August  14, 1875,  by  EmmaO.  Ammon 
against  the  Little  Bock  &  Fort  Smith  Bailway  Company. 

The  complaint  alleges,  in  substance,  that  on  April  26, 1875,  white 
the  plaintiff's  son,  Alphens  D.  Ammon,achild  five  years  old,  with- 
out discretion,  and  without  any  knowledge  or  negligence  of  the 
plaintiff,  was  playing  on  or  near  the  track  of  the  defendant  corpora- 
tion, in  the  town  of  Argenta,  etc.,  the  defendant,  by  its  agents,  and 
servants,  carelessly  and  negligently  caused  one  of  its  locomotives, 
with  a  train  of  cars  attached  thereto,  to  approach  said  child  with 
great  and  unusual  speed,  and  then  and  tliere  to  pass  rapidly  over  the 
track  of  said  company,  and  negligently  and  carelessly  omitted  while 
so  approaching  said  child  to  give  any  signal,  by  ringing  the  bell  or 
sounding  the  steam  whistle,  in  time  for  the  child  to  be  rescued 
from  danger,  or  get  from  the  track,  and  also  negligently  and  care- 
lessly omitted  to  stop  said  locomotive  and  cars,  although  it  had 
ample  time  therefor  before  reaching  said  child.  That  by  reason  of 
said  negligence  of  the  defendant  the  said  locomotive  struck  said 
child,  ran  over  and  crushed  both  his  legs,  and  so  severely  bruiaed 
and  lacerated  them  that  it  was  necessary  to  amputate  both  of  them 
and  in  consequence  of  said  injury  said  child  suffered  great  and  in- 

*8e6  Matthevje  y.  Wamer  (S9  Gratt.  670),  26  Am.  Rep.  886. 
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describable  bodily  pain,  and  died  from  said  bruising  and  crashing 
about  ten  hours  thereafter,  on  said  April  26,  1875,  before  which 
time  said  child's  father  had  died,  whereby  an  action  accrued  to 
plaintiff,  tlie  mother  of  the  child,  against  the  railway  company, 
and  by  which  she  has  been  damaged  in  the  sum  of  120,000,  for 
which  sho  prays  judgment 

By  an  amendment  to  tlie  complaint,  filed  May  24,  1876,  the 
jdaintiff  alleged  that  a  part  of  said  damages  accruing  to  her  as 
alleged  in  said  complaint  was  a  large  amount  of  money  necessarily 
paid  out  by  her  for  the  attendance  of  a  physician,  and  all  funeral 

expenses  attending  the  child's  burial,  amounting  to dollars, 

and  a  part  consisted  in  the  loss  of  the  services,  companionship,  and 
association  destined  to  be  rendered  by  said  child  to  plaintiff. 

[Omitting  immaterial  statements.] 

The  cause  was  submitted  to  a  jury,  and,  after  the  eyidence  was 
introduced,  the  court  gave  thirteen  instructions  to  the  jury,  on 
motion  of  plaintiffs,  ''  to  the  giving  of  which  instructions,''  the 
bill  of  exceptions  states,  ^^  especially  the  3d,  6th,  9th,  10th,  11th, 
12th,  and  13  th,  the  defendant  objected,  and  the  court  overruled  its 
objection/' 

The  defendant  )noved  seven  instructions,  all  of  which  the  court 
gave. 

The  jury  returned  a  verdict  in  favor  of  plaintiffs  for  $4,500 
damages. 

The  defendant  moved  for  a  new  trial,  on  the  grounds: 

1.  The  court  erred  in  the  rule  of  estimating  damages,  and  in 
allowing  funeral  expenses  to  be  estimated,  and  admitting  evidence 
of  sncli  expenaea. 

2.  The  court  erred  in  instructing  the  jury  as  moved  by  plaintiffs. 
8.  The  damages  assessed  by  the  jury  are  excessive. 

Tbe  Qoort  overruled  the  motion  for  a  new  trial,  and  rendered 
final  judgment  for  plaintifb  in  accordance  with  the  verdict.  The 
defendant  took  a  bill  of  exceptions,  setting  out  the  evidence, 
instructionfl,  etc.,  and  appealed  to  this  court 

I.  By  the  common  law  the  death  of  a  human  being  could  not  be 
made  the  subject  of  a  civil  action.  Baker  v.  BoUon^  1  Camp.  493; 
Sedgw.  on  Dam.  (6tb  ed.)  551,  694. 

By  section  1  of  the  act  of  February  3,  1875  (Acts  of  1874-5, 
pu  133),  "  All  raOroads  which  are  now  or  may  hereafter  be  built 
and  operated  in  whole  or  in  part  in  this  State  shall  be  reeponiiibia 
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for  all  damages  to  persons  and  property  done  or  caused  by  the  run* 
ning  of  trains  in  this  State."  See  §  12,  art  17,  Const  of  1874; 
also,  §  32,  art.  5. 

By  section  3  of  same  act,  '^  When  any  adult  person  be  kiUed  by 
railroad  trains  running  in  this  State,  the  husband  may  sue  for  dam- 
ages  to  a  wife.  In  all  other  cases  the  legal  representative  shall  sue. 
If  the  adult  be  wounded  he  may  sue  in  his  own  name.  When  the 
person  killed  or  wounded  be  a  minor,  the  father,  if  living;  if  not, 
then  the  mother;  if  neither  be  living,  then  the  guardian  may  sue 
for  and  recover  such  damages  as  the  court  or  jury  trying  the  case 
may  assess." 

In  this  case  the  mother  sued  the  appellant  railway  corporation 
for  damages  for  the  negligent  killing  of  her  infant  son,  and  she  may 
unquestionably  maintain  such  action  under  the  above  statute, 
though  she  could  not  by  the  common  law. 

II.  The  first  and  third  grounds  of  the  motion  for  a  new  trial  pre- 
sent the  kindred  questions — what  is  the  measure  of  damages  in 
this  action,  and  were  the  damages  assessed  by  the  jury  excessive  ? 

[Omitting  a  statement  of  the  evidence.] 

The  seven  instructions  which  the  court  below  gave  to  the  jniy 
on  the  motion  of  appellant  all  relate  to  the  subject  of  negligence 
on  the  part  of  the  servants  of  appellant,  and  contributory  negli- 
gence on  the  part  of  the  plaintiff  mother  and  her  child.  None  of 
them  relate  to  the  subject  of  damages,  and  appellant  asked  no 
charge  on  that  subject  So  all  of  the  instructions  given  by  the 
court  at  the  instance  of  appellees,  except  the  tenth,  relate  to  the 
subject  of  negligence. 

The  tenth  follows:  "  If  the  jury  find  for  the  plaintiff,  they  may 
assess  damages  for  not  only  the  medical  attendance  upon  and  nurs- 
ing of  the  deceased  before  death,  and  reasonable  funeral  expenses 
after  death,  but  such  other  pecuniary  damages  as,  under  all  the  cir- 
cumstances proven,  they  may  consider  reasonable." 

In  this  country,  under  statutes  similar  to  ours,  as  well  as  in 
England  under  Lord  Campbell's  act  (9  and  10  Vict,  ch.  93),  the 
ground  of  recovery  must  be  something  beside  an  injury  to  the  feel* 
ings  and  affections,  or  a  loss  of  the  pleasure  and  comfort  of  the 
society  of  the  person  killed;  there  must  be  a  loss  to  the  claimant 
that  is  capable  of  being  measured  by  a  pecuniary  standard. 
Exemplary  damages  are  therefore  not  to  be  recovered  unless  the 
statute  expressly  or  by  implication  allows  them,  as  in  some  instances 
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(California,  for  example:  Meyers  v.  Gity  of  San  Francisco^  42  CaL 
217)  it  does.  Bat  in  estimating  damages  some  departure  from  the 
standards  applied  in  other  cases  is  essential,  as  otherwise  in  some 
cases  no  recovery  coald  be  had  at  all,  though  the  statute  plainly 
gives  the  action.  If  a  parent  sues  for  the  killing  of  a  minor  child 
who  is  yet  too  young  to  render  service,  it  is  manifest  that  for  the 
time  being  there  could  be  no  pecuniary  loss  whatever,  and  whether 
the  child,  if  living,  would  ever  become  serviceable  must  be  matter 
for  speculation  only.  Yet  as  the  statute  plainly  gives  the  right  of 
action  for  the  benefit  of  the  parent,  without  restriction  as  to  cir- 
cumstances, but  manifestly  assumes  that  there  is  some  injury  in 
every  case,  the  right  to  recover  in  these  cases  must  be  deemed 
unquestionable.    Gooley  on  Torts,  272. 

The  damages  are  not  to  be  given  as  a  solaiium,  but  must  be 
founded  on  pecuniary  loss,  actual  or  expected,  and  mere  injury  to 
feelings  cannot  be  considered.  Id.  473,  and  cases  cited ;  Sedgw.  on 
Dam.  (6th  ed.)  696,  and  nofces. 

The  statute  giving  the  mother,  the  father  being  dead,  the  right 
to  sue  appellant  for  damages  sustained  by  her  by  reason  of  the  kill- 
ing of  her  infant  child,  any  necessary  expenses  incurred  by  her  for 
nursing  and  medical  attendance  before  its  death,  and  for  burial 
expenses  afterward,  were  proper  elements  of  estimate  by  the  jury  in 
making  up  the  damages  to  be  awarded  to  her,  if  they  found  the 
appellant  corporation  guilty  of  the  negligence  imputed  to  it  in  the 
complaint.  Pennsylvania  R,  R.  Co.  v.  Barton,  54  Penn.  St.  496; 
Cleveland  £  Pittsburg  R.  R.  Co.  v.  Rowan,  66  id.  399. 

The  value  of  the  senrices  of  the  child,  lost  to  the  mother  by  the 
death  of  the  child,  was  also  a  legitimate  element  to  be  estimated  by 
the  jury  in  making  up  their  verdict  upon  the  question  of  damages. 

The  statute  prescribes  no  rule  for  estimating  such  damages,  but 
the  construction  which  has  been  given  to  similar  statutes  by  the 
courts  must  furnish  the  guide.  Nor  does  our  statute  limit  the 
amount  of  the  recovery,  as  the  statutes  of  some  of  the  States  do, 
but  juries  are  not  warranted  in  finding  verdicts  for  sums  dispropor- 
tionate to,  or  in  excess  of,  the  probable  pecuniary  loss  of  the  parent, 
occasioned  by  the  death  of  a  child.  Reasonable  damages  only,  in 
view  of  all  the  circumstances  in  evidence,  should  be  awarded. 
Pennsylvania  R.  R*  Co.  y.  Barton,  supra. 

We  find  no  substantial  error  in  the  ruling  of  the  court  below  in 
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relation  to  the  admission  of  evidence  of  funeral  expenses,  nor  in 
giving  the  tenth  instruction,  above  copied,  as  far  as  it  goes. 

Counsel  for  appellant  submit  that  the  damages  allowed  by  the 
statute  to  the  mother  for  the  killing  of  her  child  are  such  only  as 
the  child  would  have  recovered  at  the  moment  of  its  death,  and 
that  nothing  can  be  awarded  to  her  for  the  loss  of  after-ser- 
vice ;  that  the  loss  of  service  in  this  case  must  be  limited  to  the 
period  that  intervened  between  the  time  the  injury  was  inflicted  upon 
the  child  and  its  death,  which  was  ten  hours.  If  this  be  true,  had  the 
child  been  killed  instantly,  the  mother  could  have  recovered  noth- 
ing but  such  expenses  as  she  necessarily  incurred  in  the  burial  of  the 
child,  and  this  construction  of  the  statute  would  render  it  nugatory. 

Counsel  also  submit  that  no  loss  of  after-service  is  alleged  in  the 
complaint,  and  that  therefore  there  could  be  no  recovery  for  such 
loss,  citing  Oilligaii  v.  New  York  &  Harlem  R,  B.  Co.,  1  E.  D. 
Smith,  461. 

It  is  true  that  in  the  original  complaint  there  is  no  allegation  of 
loss  of  service,  or  special  damages  by  reason  of  expenses  incurred ; 
but  in  the  amendment  to  the  complaint  the  plaintiff  claims  dam- 
ages for  money  necessarily  expended  for  medical  attendance  and  in 
the  burial  of  the  child,  and  also  for  loss  of  the  services,  compan- 
ionship, and  association  destined  to  be  rendered  by  the  child  to  the 
plaintiff. 

For  the  loss  of  the  companionship  and  association  of  the  child, 
and  for  the  grief  of  the  mother  on  account  of  its  death,  the  statutes, 
interpreted  in  the  light  of  judicial  decisions  upon  like  statates, 
afford  the  bereaved  mother  no  compensation.  Such  loss  and  such 
grief  would  be  difficult  to  measure  and  cannot  be  compensated  by 
money  ;  and  the  court  below,  in  its  charge  to  the  jury,  should  have 
so  declared  the  law  to  be. 

We  close  this  branch  of  the  case  by  announcing  our  conclusion, 
that  when  a  mother  sues  a  railway  corporation  under  the  statute 
for  the  negligent  killing  of  her  infant  child,  the  measure  of  dam- 
ages is  the  expense  necessarily  incurred  by  her  for  medical  attend- 
ance, nursing,  and  burial  of  the  child,  and  reasonable  compensa- 
tion for  the  loss  of  the  probable  services  of  the  child  during  the 
period  of  its  minority,  difficult  as  it  may  be  to  estimate  the  value 
of  such  loss. 

[Omitting  the  question  of  amount  of  damages.] 

Judgment  reversed. 
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BrODIE  V.  W ATKINS. 
(88  Ark.  645.) 

DamoffSB'-'  measure  €f,  on  breach  of  contract — bettoeen  attorney  and  client. 

In  case  of  a  special  contract  for  legal  services  for  a  percentage  of  the  recovery 
where  the  services  are  wrongfully  prevented  by  the  client,  and  where  the 
attorney  holds  himself  continually  ready  to  serve,  he  may  claim  the  whole 
compensation  agreed  on,  subject  to  such  abatement  as  would,  in  the  natural 
course  of  things,  have  been  incurred  by  him  if  the  servieea  had  been  con- 
tinned. 


M 


OTION  to  settle  amount  of  attorney's  fees.     The  opinion  states 
the  case. 


Eakin,  J.  The  property  in  this  case  sold  for  the  sum  of  110,- 
000,  whicli  sum,  in  the  adjustment  of  other  attorney's  fees,  has 
been  taken  without  objection,  as  the  amount  recovered. 

B.  D.  Turner,  Esq.,  an  attorney-at-law,  on  the  Ist  of  June,  1877, 
filed  an  application  in  this  court  for  a  lien  upon  the  fund  for  ser- 
vices rendered  the  appellees ;  stating  that  they  had  agreed  to  pay 
him  ten  per  cent  upon  the  amount  collected;  that  under  the  agree- 
ment, he  instituted  the  suit  and  rendered  material  services  in  the 
prosecution. 

Objections  are  made  by  Oreer  &  Baucum,  assignees  of  the  claim 
upon  which  the  decree  waa  rendered.  They  allege  that  Turner  did 
not  prosecute  the  suit  to  judgment,  whereby  they  were  compelled 
to  employ  other  attorneys,  who  have  also  filed  liens  for  services ; 
that  the  claim  is  exorbitant  and  unjust,  and  was  not  filed  in  the 
time  prescribed  by  law. 

The  lien  had  been  filed  also  in  the  court  below,  and  no  point  is 
made  by  counsel  as  to  time. 

The  testimony  taken  regarding  this  lien  shows  :  That  Turner  was 
employed  by  Watkins  to  prosecute  the  suit  under  a  special  agree- 
ment to  give  him  ten  per  cent  on  the  amount  collected.  Turner 
drew  the  bill  and  commenced  the  suit  in  1872  ;  attended  the  Pine 
Bluff  court  in  November ;  filed  an  amendment  to  the  bill,  which 
he  statea  was  rendered  necessary  by  disclosures  in  the  answer  ;  made 
ammgements  for  taking  depositions,  and  was  engaged  in  the  prose- 
VoL.  XXXIV  — 7 
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cntionof  the  suit  until  early  in  October,  1873.  Meanwhile  litigation 
had  grown  up  between  Watkins  and  Turner  regarding  other  mat- 
ters; and  about  the  last  named  date,  Watkins  peremptorily  dis- 
charged Turner  as  his  attorney  ;  demanded  of  him  the  papers,  and 
employed  other  attorney:^.  Turner  expressed  himself  ready  and 
willing  to  continue  the  case  and  fulfill  his  part  of  the  contract, 
and  from  all  that  appears,  has  continued  so  since.  Watkins  says 
that  he  suspected  Turner  was  not  prosecuting  the  suit  with  diligence, 
but  that  he  would  not  have  discharged  him  but  for  the  personal  liti- 
gation which  had  arisen  between  them. 

The  duty  of  an  attorney  or  solicitor  toward  his  client,  and  his 
obligation  to  regard  the  confidence  reposed  in  him,  should  bo  wholly 
independent  of,  and  above  any  personal  affection  or  dislike ;  and 
these  cannot  be  supposed  to  affect  his  conduct.  An  attorney,  with 
the  highest  appreciation  of  the  honor  and  dignity  of  his  profession, 
should  rather,  in  caso  of  a  personal  quarrel,  be  stimulated  thereby 
to  more  zealous  efforts  in  his  client's  behalf,  and  more  punctilious 
discharge  of  duty. 

Where  no  want  of  fidelity  is  shown,  a  suspicion  of  it  savors  of 
insult ;  and  a  discharge  of  an  attorney  on  account  of  feelings  en- 
gendered by  matters  outside  of  his  employment^  is  an  injury  to,  or 
at  least  an  imputation  upon  his  professional  honor,  more  grievons 
to  a  sensitive  man  than  the  loss  of  the  particular  business.  Cer- 
tainly it  is  desirable  that  the  client  should  have  for  his  adviser  one 
with  whom  he  has  pleasant  personal  relations.  If  Watkins  had 
courteously  represented  this  to  Turner  upon  the  breach  between 
them,  and  proposed  a  dissolution  of  their  relation  on  that  account, 
with  an  offer  to  settle  fairly  for  services  rendered,  no  difiSculty  would 
probably  have  arisen.  He  chose  to  dismiss  him;  and  employ  other 
attorneys.  It  would  not  have  been  delicate,  after  that,  in  Turner, 
to  have  interfered  with  the  business  in  the  hands  of  the  other  attor- 
neys, and  he  was  absolved  from  any  further  duties  in  that  regard. 
He  had,  nevertheless,  a  right  to  stand  upon  the  contract. 

Wliero  tliere  has  been  a  special  agreement  for  labor,  service,  or 
the  delivery  of  goods,  at  a  stipulated  value,  and  the  pai-ty  bound  to 
the  services  or  the  delivery  is  ready  and  willing  to  perform  his 
part,  but  it  is  wrongfully  prevented  by  the  other,  the  measure  of 
damages  is  the  profit  which  would  have  inured  to  the  party  willing 
to  peiform,  if  the  contract  had  been  fully  executed  on  both  sides. 
It  is  not  necessarily  or  commonly  the  gross  sum  agreed  to  be  paid» 
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In  many  cases  the  damages  are  easily  estimable.  For  instance,  in 
the  class  of  cases  where  snccessive  deliveries  of  produce,  or  commodi- 
ties, are  to  bo  made  to  a  certain  amount^  within  a  fixed  time,  at  a  stipu- 
lated pric<IJ  and  the  vendee  refuses  to  receive  them.  There  the  com- 
plainant can  only  recover  tho  difference  between  the  market  price  and 
the  agreed  price  of  the  articles  rejected,  for  that  would  have  been  the 
limit  of  his  profit.  And  so  when  contracts  have  been  made  for  the 
whole  time  of  a  person  in  any  employment,  and  the  services  have  been 
rejected.  There  the  employee  is  held  to  make  a  fair  and  reasonable 
use  of  tho  time  which  belonged  to  tho  employer,  and  can  only  recover 
the  difference  between  what  he  received  or  might  have  received,  and 
the  price  agreed.  These  propositions  are  sustained  by  the  whole 
current  of  authorities  in  all  the  States,  and  commend  themselves  at 
once  to  the  highest  sense  of  justice  and  right.  The  criterion  ex- 
tends to  all  kinds  of  executory  contracts,  and  the  conflict  of  author- 
ities arises  upon  the  difSculty  of  its  application  to  cases  where  the 
Bcryices  are  not  easily  partible. 

Legal  services  are  of  this  last-named  character.  They  cannot  be 
apportioned  either  by  time,  or  the  amount  of  physical  labor  ex- 
pended in  drawing  papers,  attending  courts,  and  oral  arguments. 
It  is  the  attorney's  judgment,  his  learning,  his  responsibility  and 
advice,  which  is  relied  upon,  and  which  gives  tho  peculiar  value  to 
legal  services.  Perhaps  the  most  difficult  and  valuable  services  of 
the  attorney  may  be  rendered  in  considering  his  client's  case,  and 
giving  him  confidential  information,  before  any  visible  act  is  done. 
These  are  general  considerations,  to  show  that  tlie  professional  ser- 
Tioes  of  an  attorney  cannot  justly  be  apportioned  by  the  plain  and 
obviouB  mode  indicated  above  for  cases  of  other  classes. 

A  review  of  all  the  authorities,  cited  on  both  sides,  leads  the  mind 
to  the  conclusion  that  in  cases  of  special  contracts  for  legal  services, 
which  are  wrongfully  prevented  by  the  client,  and  where  the  attor- 
ney holds  himself  continually  ready  to  serve,  the  latter  may  claim 
the  whole  compensation,  subject  to  such  abatement  as  would,  in  the 
natural  course  of  things,  have  been  incurred  if  the  services  had  been 
continued.  Tho  value  of  the  legal  services  proper  will  not  be  ap- 
portioned ;  but  whilst,  upon  the  one  hand,  the  attorney  will  not  be 
pat  npon  the  quantum  meruii,  he  ought  not  to  recover  more  than 
he  would  have  made  if  he  had  gone  on  with  the  case.  His  time, 
however,  does  not  belong  wholly  to  his  client,  and  no  deduction 

I,  in  ordinary  cases,  be  justly  made  on  the  presumption  that  it 
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^as  wholly  occapied  in  other  professional  business.  Such  a  case 
might  perhaps  be  nutde  out,  but  it  would  be  exceptional^  and  stand 
upon  its  own  circumstances. 

The  attorneys  who  conducted  the  cause  after  Turner's  discbarge 
are  of  high  standing  and  known  ability.  They  assumed  the  du- 
ties, under  circumstances  consistent  with  the  highest  sense  of  pro- 
fessional etiquette^  and  brought  it  to  a  successful  termination. 
Whilst  it  may  be  supposed  that  Turner  would  have  done  as  well,  it 
cannot  be  presumed  he  would  have  done  better,  and  we  may  take 
the  case  as  a  guide  in  estimating  his  pecuniary  loss  in  some  approx- 
imate manner. 

After  the  discharge  of  Turner,  the  case  was  pending  in  the  Jef- 
ferson Circuit  Court  during  four  terms.  It  would  have  been  nec- 
essary for  the  attorney  to  attend  that  court  at  an  expense  of  (25 
or  %30  a  term.  He  would  have  been  under  the  necessity  of  attend- 
ing at  this  place  at  least  twice  at  something  about  the  same  expense. 
Doubtless  other  incidental  expenses  would  have  been  necessary, 
which  he  could  not  have  charged  to  his  client.  An  accurate  ac- 
count of  these  probable  expenditures  would  be  impossible,  and  the 
courts  in  the  exercise  of  a  fair  discretion,  upon  the  evidence  pre- 
sented, is  of  the  opinion  that  a  deduction  of  1200  would  be  proper. 

Allow  the  lien  for  $800,  and  let  it  be  paid  out  of  the  fund  in  the 
master's  hands. 


Wilson-  v.  State. 

(33  Ark.  657.) 

Concealed  toeapons  —  &Didenee» 

Under  a  law  prohibiting  the  carrying  of  weapons  except  on  one's  premiaee,  oi 
in  travelling  with  baggage,  or  when  acting  as  or  in  aid  of  an  officer  of  Justlee, 
it  is  not  unlawful  to  cany  an  army  pistol  to  kill  wild  hogs,  and  the  defend* 
ant^s  declarations  at  the  time  of  borrowing  such  a  pistol  of  hia  purpose  an 
admissible  in  evidence. 

CONVICTION"  of  carrying  weapon.     The  opinion   states  the 
case. 

English,  G.  J.     Chancy  Wilson  was  indicted  in  the  Circnit 
Court  of  Arkansas  eounty,  at  March  term^  1878,  as  foUowa: 
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"  The  grand  jury,  etc.,  etc.,  accuse  Cliancy  Wilson  of  tlM5  crinie 
of  carrying  fiide-arms,  committed  as  follows,  to  wit:  The  said 
Chancy  Wilson  in  the  county  aforesaid,  on  or  about  the  14th  day  of 
February,  1878,  did  then  and  there  unlawfully  carry  a  pistol  as  a 
weapon,  contrary  to  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  and  dignity  of  the  State,''  etc. 

The  defendant  demurred  to  the  indictment;  the  court  overruled 
the  demurrer;  he  was  tried  and  convicted;  a  new  trial  was  refused 
him,  and  he  took  a  bill  of  exceptions  and  appealed. 

I.  It  is  submitted  for  appellant  that  the  indictment  is  bad,  becauso 
it  does  not  negative  the  exceptions  contained  in  the  proviso  of  the 
act  under  which  it  is  preferred.     Acts  of  1874-5,  p.  155. 

When  there  is  an  exception  in  the  enacting  clause  of  a  statute  it 
must  be  negatived;  but  when  a  statute  contains  provisos  and  ex- 
ceptions in  distinct  clauses,  it  is  not  necessary  to  state  in  the  in- 
dictment that  the  defendant  does  not  come  within  the  exceptions, 
or  to  negative  the  proviso  it  contains.  Britton  v.  Statey  10  Ark. 
301;  MaWtewH  v.  Slate,  id.  485;  8/iaver  v.  Slaie,  id.  259;  Bone  v.  State, 
18  id.  113;  1  Whart  Cr.  Law  (6th  ed.),  378. 

The  enacting  clause  of  the  statute  makes  it  a  misdemeanor, 
punishable  by  fine,  for  any  person  to  wear  or  carry  as  a  weapon, 
any  pistol,  dirk,  butcher  or  bowie  knife,  sword  or  spear  in  a  cane, 
brass  or  metal  knncks,  or  razor.  In  a  proviso,  exceptions  are  made 
in  favor  of  persons  on  their  own  premises,  or  travelling  through 
the  country  on  a  journey  with  baggage;  officers  of  the  law  engaged 
in  the  discharge  of  official  duties,  or  persons  summoned  by  an  officer 
to  assist  in  the  execution  of  process,  or  a  private  person  authorized 
to  execute  process. 

It  is  sufficient  for  the  indictment  to  charge  the  offense  prohibited 
by  the  enacting  clause  of  the  statute,  and  if  the  accused  is  within 
any  of  the  exceptions  mentioned  in  the  proviso,  it  is  matter  of 
defense. 

It  follows  that  the  court  below  did  not  err  in  overruling  the  de« 
murrer  to  the  indictment. 

II.  It  was  proven  on  the  trial  that  appellant  borrowed  of  witness, 
Bowers,  a  Hrge  army  size  six  shooter,  a  revolving  pistol,  44  caliber, 
eight  inches  in  the  barrel,  such  as  is  commonly  used  in  warfare, 
stating  at  the  time  he  borrowed  it  that  he  was  going  over  to  Pear* 
man's  to  shoot  wild  hogs.  On  the  next  day  he  went  to  Pearman's, 
ftated  to  him  the  purpose  of  his  visit,  and  while  conversing  with 
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him,  before  going  into  dinner,  pulled  the  pistol  out  of  his  boot, 
cooked  it  a  few  times  to  see  if  it  would  reyolve,  and  then  put  it 
around  under  his  coat,  and  went  in  to  dinner. 

The  court  excluded  from  the  jury  the  statement  made  by  the  ap- 
pellant*to  Bowers,  when  he  borrowed  the  pistol  from  him,  as  to  the 
use  he  intended  to  make  of  it,  and  a  like  statement  made  by  appel* 
lant  at  Pearman's  where  he  took  the  pistol  from  his  boot  in  his 
presence,  etc.  These  declarations  were  admissible  as  part  of  the 
res  gestcB.     Pittnan  v.  Stale,  22  Ark.,  357. 

III.  The  appellant,  among  other  instructions,  asked  the  court  to 
charge  the  jury,  that  if  they  believed  from  the  evidence  that  the 
pistol  carried  by  him  was  an  army  size  pistol,  such  as  are  com- 
monly used  in  warfare,  they  should  acquit ;  which  was  refused  by 
the  court. 

In  Fife  v.  Statey  31  Ark.  455  ;  s.  C,  25  Am.  Rep.  656,  on  review 
of  authorities,  we  held  that  the  legislature  might  constitutionally 
prohibit  the  carrying  of  such  pistols  and  other  arms  easily  con- 
cealed about  the  person,  as  are  used  in  quarrels,  brawls  and  fights 
between  maddened  individuals,  but  that  the  Constitution  guaran- 
teed to  the  citizens  the  right  to  keep  and  bear  arms  for  defense,  etc. 

And  it  was  indicated  in  the  opinion  that  the  legislature  might, 
in  the  exercise  of  the  police  power  of  the  State,  regulate  the  mode 
of  wearing  war  arms,  and  no  doubt  the  occasions  of  wearing  such 
arms  may  be  to  some  extent  regulated. 

Thus  it  has  been  made  an  offense  to  wear  a  pistol,  etc.,  concealed 
(Qantt's  Dig.,  §  1517)  and  this  may  well  apply  to  the  character  of 
the  pistol  used  as  a  war  arm. 

So  hunting  with  a  gun  with  intent  to  kill  game,  and  shooting  for 
amusement,  on  the  Sabbath,  are  made  offenses.  Gantt's  Dig.,  § 
162. 

Ko  doubt  in  time  of  peace,  persons  might  be  prohibited  from 
wearing  war  arms  to  places  of  public  worship,  or  elections,  eta 
Andreios  v.  State,  3  Heisk.  182 ;  s.  c,  8  Am.  Rep.  8. 

But  to  prohibit  the  citizen  from  wearing  or  carrying  a  war  arm, 
except  upon  his  own  premises  or  when  on  a  journey  travelling 
through  the  country  with  baggage,  or  when  acting  as  or  in  aid  of 
an  officer,  is  an  unwarranted  restriction  upon  his  constitutional  right 
to  keep  and  bear  arms. 

If  cowardly  and  dishonorable  men  sometimes  shoot  unarmed  men 
with  army  pistols  or  guns,  the  evil  must  be  prevented  by  the  peni- 
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tentiary  aud  gallows,  aad  not  by  a  general  deprivation  of  a  consti- 
tutional privilege. 

The  judgment  is  reversed  and  the  cause  remanded  for  a  new 
triaL 

Judgment  reversed* 


Little  Bock  and  Port  Scott  Railway  Company  v.  Paykb. 

(33  Ark.  816.) 

ConatUvtwnai  law  —  UgUUUure  prescribing  rule  ofconclueive  evidence  —  double 

damages  far  kUling  stock. 

The  legifllature  cannot  prescribe  a  rale  of  concl  naive  evidence. 
A  legialative  act  providing  for  doable  damages  against  railways  for  killing 
or  injoring  stock,  is  constitutional.* 

ACTION  for  injury  to  a  horse.     The  opinion  states  the  case. 
The  plaintiff  had  judgment  below. 

Clark  £  Williams,  for  appellant* 
fbrd,  contra. 

Hakin,  J.  Payne  sued  the  railroad  company  before  a  justice  of 
the  peace,  for  damages  resulting  from  breaking  the  leg  of  a  horse 
and  injuring  him  permanen tly — claiming  $150.  He  recovered  $100, 
and  the  road  appealed  to  the  Circuit  Court,  where,  upon  trial,  the 
jury  rendered  a  verdict  against  defendant  for  $200,  upon  which 
judgment  was  entered.  There  was  a  motion  for  a  new  trial  over« 
ruled,  bill  of  exceptions  and  appeal. 

[Omitting  a  question  of  evidence.] 

It  is  urged  upon  the  court  to  rule,  in  this  case,  upon  other  points 
made  by  the  record,  involving  the  construction  and  validity  of  the 
act  of  February  3, 1875,  entitled  "  An  act  requiring  railroad  com- 
panies to  pay  for  damages  to  persons  and  property,  and  for  other 
purposes.'' 

The  court,  upon  motion  of  plaintiff,  and  against  the  objections 
of  defendant,  gave,  amongst  others,  the  following  instruction :    '^  If 

*To  same  effect,  Gafro<frSf.£ottlt£.  Go.  r,FisopleStpost. 
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the  jury  believe,  from  the  evidence,  that  the  defendant's  engine,  or 
cars,  ran  over  or  against  the  horse,  mentioned  in  the  complaint, 
and  that  the  animal  died  from  wounds  or  injuries  thus  received, 
they  should  find  for  the  plaintiff  and  assess  his  damages  at  a  sum 
equal  to  the  actual  value  of  the  horse  on  the  day  ho  was  injured, 
together  with  six  per  cent  interest  thereon  from  that  until  tlie 
present  day.  But  if  the  jury  find  for  the  plaintiff,  and  also  find 
that  the  engineer,  or  conductor  on  the  train,  doing  such  injury, 
knew  that  the  same  was  done,  and  failed  within  one  week  thereafter 
to  cause  to  be  posted,  by  the  station  master,  or  overseer  at  the 
nearest  station-house,  and  at  the  nearest  statiou-house  and  depot 
house,  a  correct  description  of  said  horse,  including  his  color,  marks, 
brands,  and  such  other  natural  description  as  might  have  assisted 
in  identifying  said  horse;  and  also  a  notice  of  the  time  and  place 
where  said  horse  was  injured,  and  to  keep  such  notice  and  descrip- 
tion so  posted  for  twenty  days  thereafter;  then  they  should  assess  the 
damages  of  the  plaintiff  at  double  the  actual  value  of  said  horse/' 
The  following,  in  effect,  amongst  others  asked  on  the  part  of  the 
defendant,  were  refused: 

3.  That  the  jury  must  not  only  find  that  the  injury  was  inflicted 
by  the  train,  but  that  it  was  done  through  the  want  of  due  care  and 
skill  or  diligence  on  the  part  of  defendant's  agents,  or  employees, 
or  some  of  them  in  charge  of  the  train. 

4.  That  the  company  was  not  liable  for  injury  to  animals  running 
at  large  in  the  range,  and  straying  upon  its  track,  where  the  com- 
pany and  its  agents  use  due  caution  and  reasonable  care  and 
diligence  to  avoid  said  injury. 

5.  That  the  onus  prohandi  was  on  the  plaintiff,  notwithstanding 
the  eighth  section  of  the  statute. 

6.  That  the  company  could  not  be  made  liable  under  the  Con- 
stitution and  laws  of  the  State  for  double  damages,  as  provided  by 
the  second  section  of  the  statute. 

There  wei*e  other  instructions,  principally  regarding  the  weight 
of  evidence  and  the  duties  of  the  jury  with  reference  to  the  con- 
flict therein,  which  on  the  whole  were  well  given  and  need  not  be 
be  noticed. 

The  statute  referred  to  provides,  by  section  1,  that  '*  all  railroadi^ 
which  are  now,  or  may  be  hereafter  built  and  operated,  in  whole  or 
in  part  in  this  State,  shall  be  responsible  for  all  damages  to  persons 
and  property  done  or  caused  by  the  running  of  trains  in  this  State." 
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The  second  section  makes  it  the  duty  of  the  conductor  or  engineer^ 
when  stock  of  any  sort  are  killed,  to  make  the  advertisement,  in- 
dicated in  the  instruction  for  plaintiff,  and  provides  that  '^  on  failure 
to  so  advertise  any  stock  so  killed  or  wounded,  the  owner  shall 
recover  double  damages  for  all  stock  so  killed  and  not  advertised." 

The  fifth  section  provides  a  mode  of  arbitration  between  the 
company  and  the  injnred  party. 

The  eighth  section  provides  that  "  the  killing  of  stock  on  any 
railroad  track  shall  bo  prima  facie  evidence  that  it  was  done  by 
the  trains,  and  the  07iu8  to  prove  the  reverse  will  be  on  the  railroad 
iu)mpany." 

There  are  other  sections  not  bearing  upon  the  points  at  issue. 

The  court  below  construed  the  first  section  of  the  act  as  imposing 
upon  the  road  an  absolute  liability  to  pay  for  stock  killed  by  the 
trains,  and  withdrew  from  the  consideration  of  the  jury  all  con- 
siderations of  negligence  on  the  one  hand  or  due  care  on  the  other. 
This  would  be  to  make  the  railroad  companies  insurers  of  the  safety 
of  all  the  live  animals  in  the  State  against  injury  from  their  roads, 
and  would  either  take  away  from  them  defenses  which  all  other 
corporations  and  persons  might  by  law  set  up,  or  make  the  killing 
of  stock  conclusive  evidence  of  want  of  due  care,  and  negligence. 
In  the  absence  of  express  language  we  cannot  suppose  that  the 
legislature  intended  either.  Railroads  are  useful  to  all  the  com- 
munity, in  the  developmen t  of  the  resources  and  increase  of  the 
wealth  of  the  State.  Tlie  exercipc  of  their  franchises,  and  the 
pursuit  of  their  business,  is  lawful,  and  to  hold  them  liable  for  un- 
avoidable accidents,  which  could  not  have  been  prevented  by  due 
care,  is  contrary  to  reason.  It  is  not  within  the  province  of  the 
legislature  to  divest  rights  by  prescribing  to  the  courts  what  should 
be  conclusive  evidence.  This  matter  was  fully  considered  by  this 
court  in  the  case  of  Cairo  d  Fulton  R.  R.  Co.  v.  Parks,  32  Ark.  131, 
which  arose  under  a  statute,  which  endeavored  to  make  a  county 
clerk's  deed  of  lands,  sold  for  taxes,  conclusive  of  its  recitals  against 
the  true  owner.  Justice  Walker,  in  delivering  the  opinion,  re- 
marked: '*The  legislature  may  declare  what  shall  be  received  as 
evidence,  but  it  cannot  make  that  conclusively  true  wiiich  may  be 
shown  to  be  false;  at  all  events,  if  such  facts  arc  necessary  to  show 
that  the  substantial  rights  of  property  are  to  be  affected,  and  he  is 
made  to  lose  his  property.*'  Railroad  companies  have  the  right  to 
nm  their  trains,  and  the  consequent  right  of  being  protected  in 
Vol.  XXXIV— 8 
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doing  80,  unless  damage  to  others  should  result  from  some  negli- 
gence, want  of  dae  care,  or  culpable  neglect  of  reasonable  precau- 
tions, imposed  by  the  legislative  power.  It  affects  their  substantial 
rights  of  property  to  be  able  to  show  the  facts,  and  they  cannot  be 
constitutionally  deprived  of  the  power. 

There  are  cases  where  this  indisputable  liability  has  been  imposed 
upon  railroads  and  sustained  by  the  courts.  It  has  generally  been 
in  those  States  whose  circumstances  and  policy  have  required  rail- 
roads to  be  fenced  by  the  company,  and  where  there  have  been 
express  laws  imposing  this  duty.  These  cases  obviously  rest 
upon  the  neglect  of  the  company  in  fencing  so  as  to  keep  animals 
off  the  track. 

In  Massachusetts,  by  statute,  railroad  companies  are  made  abso- 
lutely liable  for  injuries  by  fire  communicated  from  their  engines; 
but  in  compensation  are  given  an  insurable  interest  in  any  build- 
ings along  the  route.  The  courts  have  sustained  this  law,  but  the 
nature  of  it  is  peculiar  and  exceptional,  and  the  language  too  clear 
to  admit  of  doubt. 

In  Georgia,  by  act  of  December  30, 1847,  the  legislature  declared, 
in  language  substantially  like  ours,  ^'that  the  several  railroad  com- 
panies of  this  State  shall  be  held  liable  in  law  for  any  damage  done 
to  live  stock  or  other  property  (to  the  owner  or  owners  thereof)  by 
the  running  of  the  cars  or  locomotives  of  such  companies  or  their 
roads  respectively."  This  is  very  broad  and  very  positive,  yet  the 
courts  of  that  State  have  never  given  it  any  other  effect  than  to 
impose  a  prima  facie  liability  and  to  shift  the  burden  of  proving 
due  care  on  the  company.  Macon  £  Augusta  R.  R.  Co.  v.  Vaughn^ 
48  Ga.464.  The  court  in  that  case  said:  '^  A  railroad  company  is 
not  liable  for  an  unavoidable  accident,  even  under  our  statute,  in 
relation  to  stock.  If  with  every  reasonable  precaution,  proper  look' 
out  and  proper  speed  and  proper  attention,  an  unavoidable  damage 
ensues,  the  company  which  has,  bylaw,  a  right  under  such  precau- 
tions to  run  its  trains,  is  not  responsible.**  ♦  ♦  ♦  «<The  pre- 
sumption is  against  the  road,  and  the  proof,  under  our  law,  mast 
be  made  that  there  was  no  negligence,  nor  want  of  ordinary  care.** 

To  the  same  effect,  upon  a  similar  statute,  have  been  the 
rulings  in  Alabama.  Mobile  i&  Ohio  Railroad  Company  v. 
Williams^  53  Ala.  595 ;  8.  c,  13  Am.  Railroad  Rep.  153. 

This  is  a  rational  construction  of  legislative  intention,  and 
applicable  as    regards   injuries    to   stock    to  our  own    statute, 
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which  in  many  respects  seems  modeled  upon  that  of  Georgia. 
The  conrt  erred  in  excluding  from  the  jury  «I1  considerations 
of  negligence.  There  were  no  formal  pleadings  in  the  case, 
bat  the  jury  should  have  been  advised  to  consider  all  the  cir- 
cumstances developed  by  the  evidence,  as  to  whether  the  kill- 
ing resulted  from  unavoidable  accident  or  might  have  been  pre- 
vented by  the  exercise  of  reasonable  care  on  the  part  of 
defendant's  agents.  They  should  have  been  instructed,  also, 
that  the  burden  of  proof  was  on  the  defendant,  to  show  that 
there  had  been  no  negligence,  nor  want  of  due  care ;  but  if  it 
did  show  that,  to  find  for  defendant. 

It  is  apparent  that  the  verdict  of  1200  in  this  case  is  based 
upon  an  estimate  of  IIOO  as  the  value  of  the  horse,  and  the 
instruction  for  double  damages,  for  want  of  the  subsequent 
notices  prescribed  by  section  two  of  the  act 

The  power  of  juries  at  law  to  render  vindictive  or  punitive 
damages  for  certain  classes  of  torts  is  based  upon  the  idea  of 
blending  the  interests  of  society  with  the  rights  of  suitors,  and 
rendering  the  administration  of  civil  justice  ancillary  to  the 
deterring  influences  of  more  direct  punishments  on  behalf  of 
the  State.  The  same  idea  has  prompted  the  legislature,  at 
times,  to  prescribe  double  or  treble  damages  to  be  rendered  in 
behalf  of  individuals,  in  aid  of  some  policy  of  the  legislature 
directed  to  the  protection  of  property,  or  the  peace  of  society, 
or  the  ready  collection  of  the  revenue  of  the  State.  We  have 
many  such  laws  upon  our  statute  books,  and  the  courts  have 
never  considered  them  amenable  to  the  charge  of  taking  prop- 
erty of  A  for  B  in  any  unconstitutional  manner.  For  instance : 
By  §  3190  of  Gkmtt's  Digest,  owuera  of  animals  breaking 
through,  or  over  sufiScient  fences,  are  made  liable  to  double 
damages  for  a  second  trespass;  and  by  §.  3192,  the  person 
damaged  by  animals  breaking  an  insufficient  fence  is  made 
liable  in  double  damages  for  killing  or  otherwise  hurting 
them. 

The  only  distinction  between  such  cases  and  this  is,  that  in 
those  cited  the  circumstances  which  aggravate  the  injury  exist 
and  characterize  it  at  the  time  it  is  done  ;  whilst  in  this  case  the 
aggravation  of  damages  is  made  to  depend  upon  a  certain  neg« 
lect  of  certain  directions  of  the  statute,  framed  for  the  purpose 
of  giving  notice  to  the  neighborhood  of  the  injury  done.    It  is 
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common  in  this  State  to  turn  stock  upon  the  range,  where  they 
are  not  under  the  constant  supervision  of  the  owners.  Injuries 
to  them  cannot'  well  be  known  at  the  time  by  the  owners, 
whilst  the  agents  of  the  road  running  the  trains  are  generally 
aware  of  it.  The  statute  makes  it  the  duty  of  the  engineer  or 
conductor  of  the  train  to  give  the  prescribed  notice,  that  the 
owner  may  have  an  opportunity  of  identifying  his  property 
and  taking  steps  for  his  indemnification,  or  proposing,  or  receiv- 
ing proposals  for  arbitration,  whilst  the  matter  is  fresh.  In 
furtherance  of  this  policy  it  is  by  another  section  made  a  mis- 
demeanor in  any  employee  of  the  road  to  mutilate,  disfigurr^ 
or  carry  oS.  the  carcass  of  any  animal  killed,  without  notifying 
two  citizens  to  note  and  preserve  the  marks  and  value. 

The  regulation  is  a  reasonable  one,  and  the  legislature 
seems  to  have  considered  its  neglect  such  a  mark  of  careless- 
ness and  disregard  of  the  property  of  others,  as  to  connect  it 
with  the  act  of  killing,  and  make  the  company  liable  in  double 
damages  for  the  act  of  its  agent;  attended  with  such  subsequent 
neglect.  The  distinction  between  the  cases  is  too  nice  to  form 
the  ground  of  a  constitutional  objection. 

The  Supreme  Court  of  Nebraska,  at  the  October  term,  187?> 
in  the  case  of  Atchison  £  Nebraska  Railroad  v.  Batt/j  G  Neb, 
37 ;  s.  0.,  29  Am.  Rep.  356,  held  an  act  unconstitutional 
which  gave  double  damages  to  the  owner  of  live  stock  killed  by 
a  railroad,  in  case  the  value  was  not  paid  in  thirty  days  after 
demand  made  therefor.  It  was  supposed  to  be  in  conflict  with 
that  clause  of  their  Constitution  declaring  that  all  fines  and 
penalties  should  be  appropriated  exclusively  to  the  support  of 
common  schools,  and  also  with  the  declaration  that  no  per- 
son should  be  deprived  of  life,  liberty  or  property,  without 
due  process  of  law.  A  careful  consideration  of  the  reasoning 
and  authorities  cited  in  that  case  has  failed  to  satisfy  us  of  the 
correctness  of  the  conclusion.  It  is  a  grave  matter  to  declare  an 
act  of  the  legislature  null  and  void,  and  we  decline  to  do  so 
upon  a  question  of  doubt. 

The  true  construction  of  the  act  in  question  is,  that  tho  kill* 
ing  being  shown  or  confessed,  the  presumption  is  that  it  was 
done  by  the  train,  and  that  it  resulted  from  want  of  due  caia 
At  common  law  the  ojms  of  proving  these  facts  was  on  the 
plaintiff.    The  statute    shifts    the    burden     to    the    defendant^. 
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but  does  not  preclude  the  company  from  showing  that  such 
due  care  was  exercised  in  pursuit  of  its  lawful  business  as  to 
absolre  it  from  liability.  In  case  the  company  may  be  liable 
at  all^  that  liability  is  doubled  by  neglect  of  its  agents  to  give 
the  notice  prescribed  by  the  statute,  but  the  failure  to  give 
notice  docs  not  impose  or  create  a  liability  for  an  innocent  act. 
Whether  or  not  the  fact  that  plaintiff  had  actual  knowledge  at 
the  time  of  the  injury  to  hia  horse,  being  present  and  witness- 
ing the  accident,  renders  the  notice  unnecessary,  and  prevents 
the  liability  for  double  damages  from  attaching,  is  a  question 
not  made  by  the  instructions  given  or  refused,  and  will  not  be 
noticed  here. 

For  error  in  admitting  the  testimony  of  plaintiff's  wife,  and 
also  of  removing  from  the  jury  the  question  of  negligence  or 
due  care  on  the  part  of  defendant,  the  judgment  will  be  reversed 
«nd  the  cause  remanded  for  a  new  trial. 

Judgment  reversed. 
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Munieipai  earparation — dutjf  in  rupeU  to  MtO0rt. 

Ill  the  eoDfltruction  of  eewera,  a  manicipal  corporation  Sb  not  liable  f6r  tin 
adoption  of  an  erroneous  plan,  nor  for  a  failure  to  oonstract  them  of  safBdeiit 
capacit  J  to  carry  off  extraordinary  rainfalls,  although  such  might  leaaonaWy 
have  been  anticipated  from  experience,* 

ACTION  for  damages  for  flooding  of  property.    The  opinion 
states  the  case.    The  plaintiff  had  judgment  below. 

Charles  S.  ThomaSy  for  plaintiff  in  error. 

Patterson  Jt  Campbell,  for  defendant  in  error. 

Thatcher,  C.  J.  The  defendant  in  error  was  the  owner  of  a 
two-story  brick  baildiug,  sitnate  on  the  corner  of  First  and  Fif- 
teenth streets,  in  Kasserman's  addition  to  the  city  of  Denrer. 

This  action  was  commenced  to  recoyer  damages,  which,  it  was 
alleged,  were  sustained  by  her,  by  reason  of  the  overflow  of  her 

*  Sea  HbH  T.  Ctty  0/ fit.  2>miff  («  Mo.  841),  88  Am.  Bep.  60ft. 
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premiaeB  in  Jnne^  lft74,  May,  1875,  and  August,  1875,  and  the 
consequent  destruction  of  certain  personal  property,  contained  in 
the  cellar  of  the  building,  and  injury  done  to  the  building  itselL 
It  is  alleged  in  the  declaration,  that  these  injuries  resulted  from 
the  carelessness  and  negligence  of  the  city,  in  the  construction  of  a 
drain  or  cewor  at  the  intersection  of  First  and  Fifteenth  streets, 
and  in  the  failure  of  the  city  to  keep  the  same  open  and  free  from 
all  impediments. 

The  law  confers  a  power,  judicial  in  its  nature,  upon  the  city  to 
construct  all  necessary  drains  and  sewers  ;  but  until  that  power  is 
exercised  it  imposes  no  legal  duty  upon  the  city  authorities.  Ses- 
sion Laws  of  1866,  p.  100. 

The  distinction  between  the  power  of  the  city,  and  its  legal,  as 
separate  from  its  political  duty,  must  be  kept  steadily  in  mind. 
As  long  as  the  city  authorities  fail  or  refuse  to  exercise  their  dis- 
cretionary powers,  110  liability  attaches  ;  but  if  that  power  be  exer- 
cised, as  is  sought  to  be  proved  in  this  case,  by  the  adoption  of  a 
partial  system  of  drainage,  to  the  strict  performance  of  whatever 
ministerial  duties  may  be  incident  thereto,  the  city  is  bound  ;  and 
for  any  failure  in  that  respect  it  cannot  escape  liability.     But  for  a 
mere  error  of  judgment  in  the  plan  or  system  adopted,  it  cannot  be 
made  to  respond.     If  the  municipality  fails  to  act,  or  if  acting,  it 
adopts  a  plan,  however  inefficient,  and  constructs  its  drains  in  con- 
formity thereto,  and  injury  results  to  an  individual  in  consequence 
of  the  plan  being  defective,  or  of  the  drains  not  being  of  sufficient 
size  to  accommodate  all  the  water  which  (if  the  drains  were  larger) 
would  naturally  flow-  through  them,  there  is  no  resulting  liability 
to  the  city.     If,  however,  a  drain  be  constructed,  whether  of  large 
or  small  dimensions,  the  duty  of  the  city  at  once  arises  to  keep  it 
in  repair.     To  the  extent  of  its  capacity  it  must  be  kept  efficient. 
It  is  equally  true  that  the  city  is  liable  for  damages  resulting  from 
the  unskillful  or  negligent  manner  of  constructing  its  drains  or 
sewers.     These  principles  are,  it  is  believed,  in  accord  with  the 
weight  of  authority  and  the  better  reason.     Mills  v.  dfy  of  Brook" 
lyn,  32  N.  Y.  489 ;    Cdrr  v.  Northern  Liberties,  35  Pcnn.  St.  324  ; 
City  of  Atchinson  v.  ChalliSy  9  Eans.  603 ;  Judge  v.  City  of  MerU 
deny  38  Conn.  90 ;  City  of  McGregor  v.  Boyle,  34  Iowa,  268  ;  Whart 
on  ^Qg.,  %  260;  Dill,  on  Mum  Corp.,  §  802  etseq.;  Shearm.  & 
Bedt  on  Neg.,  §  127. 
la  the  Pennsylvania  case  cited,  supra,  ChiA  Justice  Lowrii^ 
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speaking  for  the  court,  says :  "  Any  street  may  be  complained  of  as 
being  too  steep  or  too  level ;  gutters  as  being  too  deep  or  too  shallow, 
or  as  being  pitched  in  a  wrong  direction  ;  and  there  may  be  evi- 
dence that  these  things  were  carelessly  i*esoIved  upon,  and  then  a 
tribunal  that  is  foreign  to  the  municipal  system  will  be  allowed  to 
intervene  and  control  the  town  officei's.  And  the  end  is  not  yet ; 
for  if  a  regulation  be  altered  to  suit  the  views  of  one  jur}-,  the 
alteration  may  give  rise  to  another  case,  in  which  the  new  regula- 
tion will  be  likewise  condemned.  This  theory  is  so  vicious  that  it 
cannot  possibly  be  admitted." 

The  defendant  objected  and  excepted  to  the  introduction  of  evi- 
dence in  regard  to  the  dimensions  of  the  drains^  the  fall  given  them, 
and  the  manner  in  which  they  were  connected  at  the  point  of  inter- 
section. It  follows  from  the  principles  above  laid  down,  that  a  sub- 
sidiary question  for  the  jury  to  determine  in  arriving  at  a  verdict, 
was  whether  the  drains  were  of  sufficient  size  to  carry  off  the  large 
quantity  of  water  that  accumulated  near  the  corner  of  First  and 
Fifteenth  streets  on  the  occasions  of  the  three  heavy  rainfalls  ;  if 
not  of  sufficient  capacity,  although  they  may  not  have  been  in 
proper  repair,  the  plaintiff  would  not  be  entitled  to  recover,  in  a 
case  where  the  fall  of  water  was  so  great  that  the  conduits,  if  un- 
obstructed, would  have  been  so  wholly  inadequate  to  carry  off  its  great 
volume,  that  the  surplus  thereof  would  have  overflowed  the  plrnnt- 
iff's  premises,  and  occasioned  the  identical  grievance  complained 
of.  In  other  words,  if  the  proximate,  efficient  cause  of  the  injury  h 
not  attributable  to  the  carelessness  or  negligence  of  the  defendant, 
there  can  be  no  I'ecovery.  One  method  of  determining  whether  the 
drains,  if  unobstructed,  were  of  sufficient  capacity  to  carry  off  the 
flood  of  walei*s,  was  by  a  calculation  based  upon  the  dimensions  of 
the  conduits,  the  fall  given  them,  and  the  manner  of  their  con- 
struction at  the  point  of  junction.  For  this  purpose  the  evidence 
was  admissible. 

It  was  not  proper  for  them  to  consider  evidence  of  this  character, 
with  the  view  to  fix  the  liability  of  the  defendant  on  the  ground 
that  the  city  had  adopted  an  injudicious  plan  of  sewerage,  or  had 
constructed  sewers  that  were  insufficient,  when  in  good  repair,  to 
discharge,  at  all  times  and  under  all  circumstances,  whatever  quan- 
tities of  water  might  find  their  way  to  them.  The  jury  were  not 
uninstructed  upon  this  point.  The  court  charged  them  in  thia  be- 
half as  follows :      • 
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''  But  in  ascertaining  whether  the  culverts  were  unskillfully  con- 
Btrnctedy  you  will  neither  consider  the  fact  of  the  elbow  in  the  cnl- 
yerts,  the  inadequate  size  of  them,  their  inadequate  fall  or  decline, 
the  place  where  upon  the  streets  thej  were  constructed,  nor  the 
plan  of  their  construction,  because  these  are  matters  wholly  of 
judgment  on  the  part  of  the  agents  of  the  city,  and  for  which  de* 
fendant  is  not  liable  to  the  plaintiff/' 

This  instruction  was  quite  as  favorable  on  the  points  it  touches 
as  the  law  will  warrant. 

Error  is  assigned  upon  the  following  instruction: 

"If  the  jury  believe,  from  the  evidence,  that  rainfalls  such  as 
those  in  Jane,  1874,  and  May  and  August,  1875,  Jiad  occurred  in 
tlie  City  of  Denver  previous  to  these  dates,  several  times,  and  within 
the  general  knowledge  of  persons  then  living  in  the  city,  and 
while  such  rainfalls  had  not  been  frequent,  they  liad  still  been  of 
occasional  occurrence,  the  defendant  cannot  escape  responsibility 
in  this  case,  solely  on  the  ground  that  the  rainfalls  in  controversy 
were  extraordinary  or  unusual.  Such  rainfalls  cannot  bo  said  to 
be  the  acts  of  Ood,  for  damages  resulting  from  which  persons  are 
m  no  case  to  be  held  responsible.  If  a^xicU  rainfalh  might  have 
reasonably  been  anticipated  from  past  experience,  no  matter  hoio 
great  or  violent  they  were,  the  defense  must  fail  the  defendant" 

This  instruction  is,  wo  think,  so  worded  as  to  create  the  impres- 
sion upon  the  minds  of  the  jury  that  it  was  the  duty  of  the  defend- 
ant, possessed  of  the  knowledge  that  extraordinary  rainfalls  at 
more  or  less  remote  intervals  liad  visited  the  city,  to  adopt  such  a 
system  of  drainage  as  would  effectually  protect  property-owners 
from  injury  resulting  from  the  overflow  of  tlieir  premises  occasioned 
by  such  unusual  rainfalls.  The  city  is  cliarged  witli  no  such  duty. 
It  is  not  called  upon  to  anticipate  or  estimate  the  probable  amount 
of  water  that  may  at  any  time  fall  within  its  limits,  and.  to  con- 
struct drains  with  reference  thereto.  It  is  not  legally  bound  to 
construct  any  drains  whatever  for  the  purpose  of  protecting  its 
inhabitants  from  surface  water.  If  the  city  constructs  a  drain  it 
is.  not  for  the  citizens  to  say  that  it  is  not  of  sufficient  capacity  to 
convey  all  the  water  that  may  accumulate  at  a  time  of  a  flood,  such 
as  experience  teaches  may  now  and  then  be  anticipated.  It  is  with 
the  city  authorities  exclusively  to  determine  whether  any  drain 
shall  be  built,  its  dimensions  and  the  plan  according  to  which  it 
•hall  be  constructed.  If  the  drain  intended  for  the  escape  of 
Vol.  XXXIV— 9 
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surface  water  be  constructed  the  citizen  has  a  right  to  expect 
that  it  will  be  kept  open  and  in  repair,  so  that  it  will  at  all  times^ 
np  to  its  original  capacity,  be  efficient. 

The  question  whether,  when  a  ditch  is  once  constructed,  it  maj 
thereafter  be  wholly  abandoned,  and  the  city,  in  consequence  of 
such  abandonment,  be  exempt  from  liability  to  an  individual  in  & 
case  where  he  was  left  in  no  worse  condition  than  he  would  hare 
been  had  the  drain  not  been  made  {City  of  Atchison  v.  C7iaIlU,  9 
Kans.  603),  does  not  arise,  there  being  no  evidence  tending  to  prove 
such  an  abandonment. 

Tiio  jury  may  have  been  misled  by  this  instruction  which  left  so 
much  to  inference.  That  in  another  part  of  the  charge  another 
instruction,  laying  down  the  law  correctly,  and  inconsistent  with 
the  instruction  under  consideration,  was  given,  is  not  material. 
This  court  cannot  determine  by  which  instruction  the  jury  was 
governed.  It  is  enough  for  us  to  know  that  error  may  have  inter- 
vened. On  this  ground  the  judgment  must  be  reversed  and  the 
cause  remanded  for  further  proceedings  not  inconsistent  with  this 
opinion. 

Reversed  and  remanded. 


Locke  v.  Citt  of  CektraIi. 

(4  CoL  66.) 

Municipal  eorparatian — UabUity  for  9er9tes9  of  ojkon, 

A  municipal  corporation  is  not  liable  V>  make  compenBation  for  servioes  of  its 
officers  except  as  provided  bj  its  charter  and  owUnances. 

ACTION  for  services.     The  opinion  states  the  case.    The  defend- 
ant had  judgment  below. 

£•  O.  Rockwell,  for  plaintiff  in  error. 

H.  M.  Orahood,  for  defendant  in  error. 

Thatcher,  0.  J.    In  Apnl,  1874,  Bradford  E.  Looke  was  didy 
elected  by  the  council  of  the  city  of  Central  as  city  surveyor  for 
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the  then  cnsoing  municipal  year.  His  general  duties  were  pre- 
scribed by  ordinance;  which  also  provided  that  he  should  "  perform 
such  other  duties  as  might  be  enjoined  upon  him  by  ordinance  or  reso- 
lution of  the  city  council."  The  same  ordinance  'prescribed  the  com- 
pensation he  should  receive  for  surveying,  subdividing  or  giving  tijo 
grade  of  any  lot  or  piece  of  ground  within  the  city,  and  furnishing 
a  certificate  thereof  —  which  compensation  was  to  be  paid  by  the 
parties  at  whose  request  such  work  was  done.  The  ordinance  is 
silent  as  to  fees  to  be  paid  the  city  surveyor  for  all  other  services. 
Ii  was  admitted  at  the  trial  that  he  had  received  full  compensation 
for  such  work  as  the  ordinance  prescribed  fees.  The  suit  was  insti- 
tuted to  recover  for  the  performanco  of  various  duties,  imposed 
upon  him  by  ordinance  or  resolution,  for  which  no  fees  were  fixed. 
The  plaintiff  proceeded  upon  the  notion  that  upon  an  implied 
assumpsit  he  was  entitled  to  recover  from  the  municipal  corpora- 
tion whatever  his  services  were  reasonably  worth  for  the  discharge 
of  all  duties  for  which  the  ordinance  allowed  no  compensation. 

It  ia  competent  for  the  city  council  to  increase  or  diminish  the 
fees  pertaining  to  the  office  of  city  surveyor,  or  abolish  them  alto- 
gether. Its  incumbent,  if  the  fees  be  diminished  or  entirely  taken 
away,  may  at  once  resign.  As  the  relation  between  liimself  and  the 
city  does  not  rest  upon  contnict,  ho  is  not  legally  bound  to  continue 
his  services  until  the  expiration  of  his  term.  But  having  accepted 
the  office,  as  long  as  he  performs  its  duties,  the  measure  of  his  com- 
pensation mast  be  determined  by  the  city  authorities. 

Where  the  relation  of  employer  and  employee  exists,  both  parties 
are  bound  by  the  terms  of  th^  contract.  If  either  party  yiolates  his 
agnomen t  with  the  other,  he  may  suo  for  breach  of  contract.  If 
the  employer  discharges  the  employee  before  the  expiration  of  his 
term  of  service,  he  can  be  made  to  respond  in  damages.  But  be- 
tween a  municipal  corporation  and  its  officers,  a  very  different 
relation  exists.  If  an  officer  neglects  to  perform  his  duties,  the 
municipality  has  no  remedy  against  him  for  breach  of  contract.  At 
his  pleasure  he  may  relinquish  his  office.  His  remuneration  for 
services  to  be  rendered  may,  in  the  absence  of  any  charter  restriction, 
be  changed  from  time  to  time  at  the  will  of  the  city  council.  In 
the  Citff  of  Eoboken  y.  Oear,  3  Dutch.  278,  the  court  says :  '^  An 
appointment  to  a  public  office,  therefore,  either  by  the  government 
or  by  a  municipal  corporation,  under  a  law  fixing  the  compensation 
and  the  term  of  its  continuance,  is  neither  a  contract  between  the 
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public  and  the  ofificer  that  the  service  shall  continue  during  the 
designated  term,  nor  that  the  salary  shall  not  be  changed  during 
the  term  of  office.  It  is,  at  most,  a  contract  that  while  the  party 
continaes  to  perform  the  duties  of  the  office  he  shall  receive  the 
compensation  which  may  from  time  to  time  be  provided  by  law." 
See,  also.  Baker  v.  City  of  Uticay  19  N.  Y.  326 ;  Smith  v.  Mayor  of 
New  Yorhy  37  id.  520 ;  Commonwealth  v.  BacoUy  6  S.  &  R.  322. 

As  the  city  surveyor  entered  upon  the  performance  of  the  duties 
incident  to  his  office  with  reference  to  the  provisions  of  the  city 
charter  and  ordinances,  no  assumpsit  is  implied  on  the  part  of  the 
corporation  in  respect  to  his  services.  1  Dill,  on  Mun.  Corp., 
§  169,  and  cases  cited. 

That  during  the  year  the  plaintiff  in  error  served  the  city  of 
Central  the  duties  of  the  city  surveyor  were  more  onerous  than 
nsual,  by  reason  of  the  great  fire  that  had  destroyed  a  large  portion 
of  the  city,  cannot  be  held  to  affect  or  modify  the  rule  here  laid 
down.  A  departure  from  it  cannot  but  be  fraught  with  mischief 
to  the  public  service.  Whether  the  dictate  of  common  honesty, 
under  the  peculiar  state  of  facts  presented  by  the  record  in  this 
cause,  should  have  j)rompted  the  city  council  to  make  the  city 
surveyor  additional  allowance  for  his  services,  it  is  not  our 
province  to  determine. 

It  will  follow  from  what  we  have  before  said,  in  relation  to 
implied  assumpsit,  that  the  offer  to  prove  that  the  city  council 
had  paid  its  former  "surveyors  on  bills  presented  from  time 
to  time  irrespective  of  said  ordinance  "  was  properly  rejected. 

The  judgment  of  the  court  below  is  affirmed  with  costs. 


Judgment  affirmed. 


Hageb  v.  Rice. 

(iCoLW.) 

NegttiabU  indruments — evidence  ofeharaeter  cf  aooepUmee. 

In  an  action  by  payee  against  acceptor  of  a  draft  accepted  by  "A,  Treaenrer/ 
evidence  is  admissible  to  sbow  that  the  acceptance  was  in  an  official  capacity 
and  was  knovm  to  be  so  by  the  plaintiff.* 

*To  same  effect,  Laflin  and  Band  Powder  Co.,  y.  Sinsheimer  (48  Hd.  411),  3t  An 
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ACTION  on  drafts.    The  opinion  states  the  case.     The  plaintiff 
had  judgment  below. 

Charles  A  Dillon,  for  plaintiff  in  eiTor. 

John  W.  Homer  and  D.  J  Haynes,  for  defendant  in  error 

Thatcheb^  C.  J.  This  was  an  action  in  assampsit,  brought 
by  Stephen  A.  Rice  against  Frederick  D.  Hager^  upon  two  certain 
bills  of  exchange,  in  tlie  following  form  : 

"•309.  Denvek,  Col.,  22dJune,  1874. 

Ninety  days  after  date,  pay  to  the  order  of  8.  A.  Rice,  three 
hundred  and  nine  dollars,  value  received,  and  charge  the  same  to 
account  of 

Boulevard  and  Sloan  Lake  Steam  Navigation  Company. 

By  Wm.  Axdersok,  Fres't. 

To  P.  D.  Hagbb,  Treae. 

Denver,  Colorado." 

"  $309.  Denver,  Col.,  22d  June,  1874 

Sixty  days  after  date,  pay  to  the  order  of  S.  A.    Rice,  three 

hundred  and  nine  dollars,  value  received,  and  charge  the  same  to 

account  of 

Boulevard  and  Sloan  Lake  Steam  Navigation  Company. 

By  Wm.  a  NDBR80N,  Pres't 
To  F,  D.  Haqeb,  Treas. 

Denver,  Colorado," 

Written  across  the  face  of  each  bill  are  the  words,  "  Accepted, 
P.  D.  Hager,  Treas." 

Upon  these  bills  of  exchange,  the  plaintiff  sought  to  charge  the 
defendant  individually  ;  and  in  the  court  below,  recovered  judg- 
ment for  the  amount  due  thereon.  In  his  third  plea,  the  defendant 
substantially  alleges,  that  he  was  the  treasurer  of  the  company  ; 
that  he  was  authorized,  and  it  was  his  duty  as  such  treasurer,  to 
pay  out  all  moneys  in  his  hands,  belonging  to  said  company,  on  its 
order,  and  to  accept  as  its  treasurer,  by  the  name  and  style  of  P. 
D.  Hager,  treasurer,  all  orders  or  bills  of  exchange,  drawn  by  said 
company  on  its  treasurer,  and  to  pay  the  same  when  due,  if  he  had 
fufficient  funds  of  the  company  in  his  hands,  of  all  which  the 
plaintiff  had  notice  ;  that  said  bills  of  exchange  were  given  for  an 
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iDdebtednesS;  due  from  the  company  to  the  plaintiff  ;  that  he,  to 
the  knowledge  of  the  plaintiff,  accepted  the  same  as  treasurer  oi 
the  company,  and  not  otherwise  ;  that  when  the  bills  became  due, 
there  was  no  money  of  the  company  in  his  hands.  To  this  plea 
the  court  sustained  a  geueml  demurrer.  The  allowing  of  the 
demurrer  is  the  chief  error  relied  upon  for  the  reversal  of  the 
judgment. 

If  a  bill  of  exchange  is  complete  in  itself,  free  from  any  latent 
ambiguity,  obviously  carrying  its  passport  upon  its  face,  there  is 
no  need  of  oral  testimony  to  aid  in  its  exposition.  The  clear  and 
inlelligible  terms  of  such  an  instrument  may  not  be  explained  by 
extrinsic  evidence.  This  is  a  familiar  rule,  of  constant  application 
in  the  interpretation  of  written  contracts.  Can  it  be  said  that  the 
drafts  in  question  belong  to  this  class  ?  That  upon  their  face, 
it  is  proclaimed  to  the  world  that  Hager  was  acting  in  his  individ- 
ual capacity,  in  accepting  them  ?  Or  rather,  would  not  the  more 
natural  construction  be,  that  these  drafts  were  drawn  by  the 
principal,  the  company  (whose  name  appears  on  the  face  of 
the  instrument),  by  its  president,  upon  its  treasurer  as  such  ? 
Giving  to  each  word  its  approximate  meaning,  considering,  each 
instrument  in  every  part  and  as  a  whole,  and  having  reference  to 
well-established  commercial  usage,  as  to  the  mode  of  drawing  bills 
of  exchange  by  a  corporation  upon  itself,  we  do  not  hesitate  in  our 
conclusion,  that  the  drafts  in  controversy  must  have  been  under- 
stood, especially  if  the  averments  in  the  third  plea  are  true,  as 
having  been  accepted  by  the  treasurer  as  such,  and  not  as  an 
individual.  But  keeping  in  view  the  assignment  of  errors,  it  ii 
unnecessary  to  decide,  whether  upon  the  face  of  the  drafts,  the 
acceptance  by  Hager  is  prima  facie  only  an  acceptance  by  him  in 
his  official  capacity. 

The  defendant  assumed  by  his  third  plea  the  burden  of  proving, 
and  at  the  trial  offered  to  introduce  evidence  to  establish  the 
character  of  the  acceptance,  and  that  the  plaintiff,  at  the  time  the 
acceptance  was  indorsed,  had  knowledge  of  the  facts  set  up  in  the 
plea,  and  regarded  the  drafts  as  solely  the  obligations  of  the  com- 
pany. The  case  of  Babcockv,  Beman^  11  N.  Y.  200,  is  in  point. 
In  that  case,  Babcock  and  others  brought  an  action  against  Beman, 
asindorser  of  a  promissory  note,  executed  by  Adam  Smith  &  Ca 
and  made  payable  to  the  order  of  Beman.  The  note  was  in  the  fol- 
lowing form  : 
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''  Four  months  after  date  we  promise  to  pay  to  the  order  of  R 
Beman,  treasurer,  fiye  hundred  dollars,  value  received. 

Adam  Smith  &  Co." 
Indorsed,  *'  R.  Beman,  Treasurer." 

The  defendant  pleaded  that  he  was  the  treasurer  of  the  Union 
Manufacturing  Company  at  Raritan,  a  corporation  created  under 
the  laws  of  New  Jersey,  and  as  such  had  authority  to  receive  the 
note,  and  indorse  it  to  the  plaintiffs,  of  which  they  had  notice ; 
that  the  company  was  indebted  to  the  plaintiffs  for  goods  sold ; 
that  the  defendant,  having  received  the  note  as  treasurer  of  the 
company,  indorsed  it  as  treasnrer,  and  not  individually  ;  and  that 
the  plaintiffs  received-  it,  as  an  obligation  of  the  company,  on 
account  of  said  debt,  and  not  otherwise.  Upon  demurrer,  the 
court  held  the  defense  good.  Upon  appeal,  the  judgment  of 
the  lower  court  was  aflSrmed  ;  the  appellate  court  holding,  sub- 
stantially, that  the  plaintiffs,  having  received  the  note  on  account 
of  a  debt  duo  them  from  the  corporation,  with  notice  of  the  capacity 
in  which  Beman  acted,  no  individual  liability  attached  to  him  as 
indojser  of  the  note. 

The  case  before  ns,  upon  the  face  of  the  bills  sued  on,  is  certain- 
ly stronger  than  the  one  cited.  Here  the  bills  were  drawn  by 
William  Anderson,  president  of  the  company.  When  paid,  their 
amount  was  to  be  **  charged  to  the  account  of  the  company."  They 
were  drawn  upon  and  accepted  by  F.  D.  Hager,  as  treasnrer.  The 
concurrence  of  all  these  circumstances  would  appear  to  evince 
that  the  bills  were  solely  the  bills  of  the  company,  and  to  be  paid 
out  of  company  funds  ;  and  would  seem  to  exclude  the  idea  of  the 
personal  liability  of  Hager.  The  acceptance  by  Hager,  as  treasurer, 
may  be  deemed  as  a  promise,  that  on  the  day  named,  the  company 
would,  through  its  treasurer,  pay  the  amount  of  the  bills.  This  is 
especially  true,  if  the  fact  that  Hager  was  acting  in  behalf  of  the 
company  as  its  treasurer,  in  accepting  the  bills  of  exchange,  was 
known  to  Rice,  or  if,  under  all  the  circumstances,  he  was  bound  to 
take  notice  that  he  was  acting  in  an  official  capacity  only.  Where 
there  is  a  latent  ambiguity,  as  between  the  original  parties  to  a 
bill  of  exchange  and  others  affected  with  notice,  especially  where 
the  name  of  the  principal  is  in  some  manner  disclosed  upon  the 
laoe  of  the  instrument^  we  deem  the  true  rule  to  be,  that  the  real 
nature  of  the  transaction  may  be  investigated ;  and  the  general 
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principle  applies,  that  an  agent  is  not  liable  to  be  sned,  npon  con- 
tracts made  by  him  on  behalf  of  his  principal.  Edwards  on  Bills 
and  Prom.  Xotes,  82 ;  Hichs  v.  Hinde,  9  Barb.  528  ;  liich.  Fred. 
<&  PoL  B.  R.  Co.  V.  Smead,  19  Gratt.  354  ;  Haile  v.  Pierce,  33  Md- 
327  ;  S.  C,  3  Am.  Eep.  139  ;  McCMlan  v.  Reynolds,  49  Mo.  312 ; 
Musser  v.  Johnson,  42  id.  74  ;  Eovey  v.  Magill,  Conn.  680. 

If  the  allegations  of  the  third  plea  are  true,  it  follows  from  the 
principles  here  laid  down,  that  the  plea  presented  a  complete 
defense  to  the  action.  The  court  erred  in  sustaining  the 
demurrer. 

As  the  other  errors  assigned  were  not  urged  at  the  hearing,  it  is 
not  thought  necessary  to  notice  them.  The  views  here  expressed 
are  not  in  accord  with  the  majority  opinion  of  the  court,  in 
Tannatt  v.  Rocky  Mountain  National  Bank,  1  Col.  278  ;  S.  C,  9 
Am.  Rep.  166.  We  cannot  assent  to  the  doctrine  there  laid  down 
— a  doctrine  whose  tendency  is  to  defeat  rather  than  effectuate  the 
intention  of  the  parties  to  written  contracts. 

The  judgment  of  the  court  below  is  reversed,  and  the  cause 
remanded  for  further  proceedings  not  inconsistent  with  this 
opinion. 

Judgment  reversed. 


COLLIKS  V.  DAVfLET, 
(4  Col.  1S8.) 

Marrioffe^-^pledge  by  wife  qfpoli4sy  on  hinbancTs  life  for  his  detxt — renewal  of  note. 

Unless  forbidden  by  statute,  a  wife  may  pledge  a  policy  of  Insurance  issned  on 
her  hnsband^s  life  for  her  benefit,  as  security  for  his  debt  evidenced  by  Us 
note,  and  a  renewal  of  the  note  will  not  dischaxge  the  creditor*8  daim  on 
the  policy. 


ASSUMPSIT.     The  opinion  states  the  case.    The  plaintiff 
judgment  below. 

Sayre^  Butler  £  Wright,  for  plaintiffs  in  error. 

Belden  &  Powers,  for  defendant  in  error. 


had 
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Stone,  J.  The  principal  error  assigned  is  that  the  court  below 
erred  in  finding  the  issues  for  the  defendant  in  error  contrary  to 
the  law  of  the  case  under  the  given  state  of  facts. 

I.  N,  Dawley,  the  husband  of  the  defendant  in  error,  borrowed 
1600  from  the  First  National  Bank  of  Denver,  and  gave  his  prom- 
issory note  for  the  amount  payable  to  J.  H.  Morrison  who  indorsed 
the  same  to  the  bank. 

In  order  to  indemnify  the  said  Morrison,  as  well  as  to  secure  the 
bank  in  the  payment  of  the  note,  he  dejK)sited  with  the  said  bank 
a  policy  of  insurance  on  his  life  for  the  sum  of  $2,000,  for  the 
benefit  of  his  wife,  and  also  an  agreement,  signed  by  his  wife,  the 
defendant  in  error,  in  the  nature  of  an  assignment  of  the  said 
policy,  which  agreement  was  in  the  following  words: 

'*  Agreement :  It  is  hereby  understod  and  agreed,  by  and  between 
OHtg  p.  Dawley  and  J.  H.  Morrison,  that  in  the  event  that  the 
amount  of  the  life  policy.  No.  37,389,  of  the  Mutual  Life  Insurance 
Company  of  New  York,  on  the  life  of  Isaac  N.  Dawley,  for  $2,000, 
should  be  realized  before  the  payment  of  a  certain  note  for  $600 
made  by  Isaac  N.  Dawley  and  payable  to  the  said  J.  H.  Morrison, 
due  March  30,  1873,  then  and  in  that  case,  so  much  of  the  amount 
sufficient  to  cancel  the  said  note  shall  be  retained  and  paid  to  the 
said  Morrison,  or  to  the  payee  or  payees  of  said  note  whosoerer 
they  may  be. 

(Signed)  Olive  P.  Dawley.  " 

Attest :  L  N.  Dawlbt. 

"Denver,  January,  18,  1873.'* 


About  fifteen  months  after  the  maturity  of  the  note,  the  said 
Dawley  made  a  payment  to  the  bank  of  $100  and  gave  a  renewal 
note  for  the  balance  due,  which  was  $500,  his  brother  J.  M.  Dawley 
aigning  the  note  as  surety,  the  policy  of  insurance  still  remaining 
at  the  bank  as  collateral  security  for  the  amount  due  according  to 
the  understanding  of  the  parties.  The  rate  of  interest  on  this 
note  was  the  same  as  on  the  first  note.  No  payment  had  been  made 
on  this  note  when  the  Siiid  I.  N.  Dawley  died.  After  his  death  the 
defendant  in  error  obtained  a  loan  of  $1,000,  from  the  plaintiffs  in 
error  upon  assigning  to  them  the  policy  with  authority  to  collect 
the  amount  due  thereon. 

She  represented  that  the  policy  was  lost,  and  gave,  as  she  was 
required  to  do,  an  indemnity  bond  to  the  insurance  company,  who 
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thereupon  agreed  to  pay  the  policy  within  a  year  and  a  day. 
Plaintiffs  in  error  soon  afterward  found  that  the  policy  was  in  the 
hands  of  the  First  National  Bank,  the  cashier  of  which  offered  to 
deliyer  it  on  condition  that  tho  plaintiffs  in  error  would  pay  the 
amount  of  the  note  yet  due.  This  was  agreed  to^  and  tho  policy 
forwarded  and  paid  in  full,  from  the  proceeds  of  which  the 
plaintiffs  in  error  deducted  the  amount  which  they  had  paid 
the  First  National  Bank  in  discharge  of  the  note,  and  also 
deducted  tho  amount  of  their  loan  to  Mrs.  Dawley,  and  remitted 
her  the  balance.  She  brought  suit  in  assumpsit  against  the  plaint- 
iffs in  error  to  recover  the  amount  so  paid  to  the  First  National 
Bank.  The  declaration  contained  the  common  counts  only  for 
(2,000,  and  the  defendants  below  pleaded  non  assumpsit,  and  set- 
off the  full  amount  declared  for.  The  trial  was  to  the  court  below, 
which  rendered  judgment  against  the  plaintiffs  in  error  for  the 
amount  paid  to  the  First  National  Bank,  and  to  reverse  that 
judgment  the  said  plaintiffs  prosecute  their  writ  to  this  court 

Two  questions  arise  for  consideration  upon  the  facts  in  this  case: 

First.  Could  the  wife  assign,  or  pledge  as  collateral,  the  insur- 
ance policy,  to  secure  the  debt  of  her  husband  ?  and 

Seco?id,  Did  the  renewal  of  the  first  note  operate  to  release  sach 
security  ? 

That  a  policy  of  insurance  upon  the  life  of  the  husband  for  the 
benefit  of  the  wife,  may  be  assigned  or  pledged  as  collateral  secur- 
ity by  her  for  the  death  of  her  husband,  unless  prohibited  by  local 
statute,  is,  wo  think,  settled  by  the  great  weight  of  authority. 
The  policy  was  a  writing  obligatory  for  the  payment  of  money, 
and  may  be  assigned  at  law  as  well  as  in  equity.  DeRouge  v. 
Elliott,  23  N  J.  Eq.  486  ;  Charter  Oak  Ins.  Co.  v.  Brani,  47  Mo. 
419  ;  S.  C,  4  Am.  Rep.  328  ;  Chapin  v.  Fellows,  36  Conn.  132  \ 
S.  C,  5  Am.  Bep.  49  ;  Merrill  v.  N.  E.  Mut.  L.  Ins.  Co.,  10b 
Mass.  245  ;  S.  C,  4  Am.  Rep.  548 ;  1  Schouler  Pers.  Prop.  709- 
710 ;  2  id.  672-3 ;  Bliss  on  Ins.,  g§  341-349.  And  the  assign- 
ment may  be  for  a  moiety  of  the  sum  due  upon  the  policy. 
Pomeroy  v.  Manhattan  L.  Ins.  Co.,  40  111.  398. 

A  point  is  raised  by  counsel  for  defendant  in  error,  that  by  the 
laws  of  the  State  of  New  York,  where  the  policy  was  executed,  it  was 
not  assignable,  but  smce  the  laws  of  New  York  touching  this  point 
are  not  set  out  in  the  record  before  us,  we  are  unable  to  pass  upon 
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this  pointy  and  must  allow  the  usual  presumption  to  govern  in 
such  case.     Kline  v.  Baker,  99  Mass.  254. 

The  laws  of  Colorado,  placing  a  married  woman  upon  the  same 
footing  as  tL/emme  sole  with  i-espect  to  her  own  property,  must  to 
that  extent  govern  in  this  case. 

As  to  the  second  point,  we  think  the  security  afforded  the  First 
National  Bank  by4he  policy  as  collateral  was  unimpaired  by  the 
renewal  of  the  first  note.  It  is  claimed  by  counsel  for  defendant  in 
error,  that  she  stood  in  the  position  of  a  surety,  and  that  the  pay- 
ment of  the  tlOO  mentioned,  and  the  giving  of  the  new  note  for 
the  balance  due,  was  a  payment  of  the  first  note,  and  therefore 
operated  to  discharge  her  liability  as  such  surety.  Had  the  policy 
not  beei^  deposited  with  the  bank,  the  assignment  being  made 
technically  to  Morrison,  and  for  whose  personal  indemnity  it  was 
not  necessary  to  actually  deliver  the  policy  (I  Schouler's  Pers. 
Prop.  710),  a  very  different  question  would  be  presented.  But  in 
addition  to  the  assignment  for  the  indemnity  of  Morrison,  the 
policy  was  delivered  to  the  bank  and  by  it  retained.  The  bank 
was  the  real  creditor,  Morrison  being  merely  an  accommodation 
indorser,  and  his  indorsement,  which  is  shown  by  the  testimony  of 
Moffat,  who  says  :  "The  note  was  signed  by  I.  K.  Dawley  and  J. 
H.  Morrison,''  made  the  bank  the  payee  of  the  note.  We  must 
therefore  take  this  delivery  of  the  policy  to  have  been,  by  intend- 
ment, a  deposit  in  the  nature  of  a  pledge  as  collateral  security 
for  the  payment  of  the  debt.  This  intention  is  further  evidenced 
by  the  fact  that  no  demand  was  made  for  the  re-delivery  of  the 
policy  to  the  assignor  until  after  tlie  death  of  I.  N.  Dawley,  the 
assured.  Such  was  plainly  the  intention  of  the  parties  to  the 
transaction.     Norwood  v.  Guerdon,  CO  111.  263. 

The  renewal  of  a  note  for  which  collateral  is  pledged  is  not  an 
extinguishment  of  the  debt,  and  is  not  payment  in  that  sense  so 
as  to  discharge  the  claim  of  the  creditor  on  the  collateral  security, 
unless  there  is  an  agreement  to  this  effect  Pinney  v.  Kingston, 
46  VL  83.  A  note  in  renewal  is  a  continuation  of  the  debt  merely. 
Moses  V.  Trice,  21  Gratt  556 ;  S.  C,  8  Am.  Rep.  608  ;  1  Schouler 
Penu  Prop.  514. 

The  transaction  is  to  be  governed  by  the  real  intent  of  the  par« 
ties.  True,  the  defendant  in  error  deposes  that  she  never  deposited 
the  policy  with  the  bank,  nor  authorized  any  one  to  do  so  for  her, 
bat  she  also  deposes  that  she  never  assigned  the  policy,  nor  signed 
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any  instrument  or  agreement  of  any  kind  whateyer,  relating  to  the 
policy,  and  in  this  statement  she  is  contradicted  by  MofPat,  the 
cashier  of  the  First  National  Bank,  and  by  Collins,  her  own  wit- 
ness, who  also  swears  to  the  genuineness  of  her  signature  to  the 
agreement.  She  evidently  knew  that  the  policy  was  at  the  First 
National  Bank,  and  must  also  have  known  how  it  came  to  be  there, 
for  although  when  she  assigned  it  to  Collins,  SAider  &  Co.,  for  col- 
lection to  secure  her  loan,  she  represented  it  as  lost  or  mislaid,  yet 
in  her  deposition  she  contradicts  this  by  stating  that  after  her  hus- 
band's death  she  repeatedly  sent  to  the  bank  to  get  the  policy. 

Upon  the  whole  evidence  we  must  hold  that  it  was  competent 
for  the  plain tififs  in  error,  as  defendants  below,  to  plead  set-off,  as 
they  did,  of  the  amount  they  had  paid  to  the  First  National  Bank, 
and  show  such  payment  in  discharge  of  the  last  note,  as  so  much 
money  paid  to  the  use  of  the  defendant  in  error,  the  plaintiff  below. 
She  was  paid  out  of  the  proceeds  of  the  policy,  all  that  was  due  her 
as  assignor.  The  plaintiffs  in  error,  as  her  agents  to  collect  the 
policy,  though  not  specially  authorized  to  pay  this  note,  were 
nevertheless  under  their  general  authority  invested  with  all 
medium  powers  necessary  to  be  used  for  the  accomplishment  of 
the  object  of  the  principal  power.    1  Chitty's  Contr.  (11th  ed.)  140. 

In  paying  the  note  they  were  discharging  a  valid  lien  upon  the 
policy,  and  were  therefore  waiTanted  in  acting  to  avoid  litigation 
to  the  detriment  of  their  principal,  and  in  such  act  they  should  be 
protected  by  the  courts. 

The  judgment  of  the  court  below  was  not  warranted  by  the  law 
applicable  to  the  facts  in  the  case,  and  must  be  reversed. 

Judgment  reversed, 
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Criminal  lavn-juror — member  of  association  to  suppress  erisne. 

On  the  trial  of  an  indictment  for  stealing  cattle,  a  person  called  as  a  jaror  If 
not  incompetent  me'^ely  by  reason  of  his  membership  in  an  aaaociation,  one  of 
whose  purposes  1b  to  prosecate  cattle  tbieves. 

CONVICTION  of  larceny  of  cattle.     The  opinion  states  the 
case. 
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Haynes  S  Bamumy  for  plaintiffs  in  error. 

A.  J.  Sampsouy  attorney-general,  for  defendant  in  error. 

Stonb,  J.  [Omitting  minor  points].  The  challenges  to  the 
four  jurors,  for  the  overruling  of  which  error  is  assigned, 
were  for  the  reason  that  said  jurors  were  "  members  of  the  Cattle 
Association.''  The  examination  of  several  jurors  upon  the  voir 
dire  disclosed  the  fact  that  many  of  the  citizens  of  the  county 
engaged  in  the  business  of  raising  cattle  belonged  to  an  association 
having  for  its  general  objects  the  promotion  of  the  interests  of 
stock  growing,  and  in  furtherance  of  such  interests,  under  the 
constitution  or  written  compact  of  the  association,  it  became 
the  duty  cf  any  member  '^  knowing  of  a  person  stealing  cattle 
from  a  member  of  the  association,  or  from  any  one  else,  to 
report  it,"  after  which  it  became  the  duty  of  the  executive  com- 
mittee to  prosecute  such  cases.  It  also  appeared  that  the  executive 
committee  had  employed  an  attorney  to  assist  the  district  attor- 
ney in  the  prosecution  of  this  case,  and  had  paid  the  expenses 
necessary  in  procuring  the  attendance  of  two  witnesses  from  the 
adjoining  State  of  Kansas.  It  was  further  testified  that  the  organ- 
ization was  not  a  secret  one,  and  that  the  prosecution  of  cattle 
thieves  was  only  done  through  the  legally  constituted  mode  of  trial 
in  the  courts,  and  with  no  attempt  to  procure  the  conviction  of 
any  except  guilty  parties. 

One  juror  who  stated  that  he  was  an  officer  of  the  association 
was  set  aside  by  the  court  Of  the  four  jurors  challenged,  which 
c))allcnge  was  overruled,  three  were  members  of  the  association, 
lliese  all  stated  in  answer  to  a  question  by  the  court  that  they  had 
each  done  nothing,  nor  had  been  called  upon  to  do  any  thing,  by 
virtue  of  being  members  of  the  association,  toward  the  prosecution 
of  the  defendants. 

Nothing  was  elicited  to  show  that  these  jurors  had  agreed  to 
contribute  any  thing  toward  the  expense  of  the  prosecution,  nor 
that  they  were  liable  or  bound  in  any  way  to  such  contribution,  or 
were  affected  by  any  pecuniary  interest  whatever  in  the  case,  pres- 
ent or  future.  In  all  other  respects  they  had  shown  themselves  by 
their  answers  to  be  impartial  jurors,  and  indifferent  as  they  stood 
sworn. 

The  question  then  to  be  determined  under  this  assignment  of 
error  is,  were  these  jurors  disqualified  (they  having  been  challenged 
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for  principal  cause)  from  the  mere  fact  of  their  belonging  to  such 
association  ? 

The  cases  we  find  most  nearly  in  point  are  the  case  of  State  t. 
Wilson,  8  Iowa,  407,  and  the  Massachusetts  case  cited  by  the  attor* 
ney-general. 

In  the  Iowa  case  the  juror  was  asked  if  he  was  *'  a  member  of  an 
association  or  organized  company  for  the  prosecution  of  persons 
generally,  arrested  for  horse  stealing."  This  question  was  objected 
to,  and  the  objection  being  sustained,  the  Supreme  Court  held  it  no 
error,  on  the  ground  that  such  fact,  if  shown,  would  not  hare  dis- 
qualified the  juror.  The  lower  court  ruled  that  the  question  might 
be  asked  in  the  following  form  :  '^  Whether  he  was  a  member  of  any 
organization  existing  in  the  county  or  elsewhere,  engaged  in  prose- 
cuting the  present  cause."  It  does  not  appear  from  the  report  of 
the  case  whether  this  latter  question  was  answered  or  not,  but  the 
Supreme  Court  held  that  no  prejudice  resulted  to  the  defendant 
from  the  change  made  in  the  form  of  the  question  by  the  court  be- 
low. This  case  is  cited  in  Hilliard  on  New  Trials,  §  G6,  and  in 
Profiat  on  Jury  Trials,  §  169,  in  support  of  the  doctrine  that  mem- 
bers of  an  association,  combined  to  check  a  certain  crime,  are  not 
therefore  incompetent  as  jurors  in  a  trial  for  such  crime,  "because 
that  is  an  interest  that  ought  to  be  common  to  every  citizen." 

In  the  case  of  Cammonwealth  v.  Livennore,  4  Gray,  18,  the  court 
says  :  "  The  defendant  excepted  to  the  competency  of  a  juror 
because  he  was  a  member  of  an  association  called  the  Carson 
Leagae.  But  as  the  court  has  no  knowledge  of  the  assumed  obli- 
gations of  the  members  of  that  association,  besides  what  the  juror 
stated  to  be  his  understanding  of  them,  wo  are  not  prepared  to 
decide  that  in  this  instance  a  new  trial  should  be  granted  because 
the  juror  was  not  set  aside.  We  deem  it  to  be  our  duty,  however, 
to  say  that  in  our  judgment  the  members  of  any  association  of 
men,  combined  for  the  purpose  of  enforcing  or  withstanding  the 
execution  of  a  particular  law,  and  binding  themselves  to  contribute 
money  for  such  purpose,  cannot  be  held  to  be  indifferent,  and  there- 
fore ought  not  to  be  permitted  to  sit  as  jurors  in  the  trial  of  a 
cause  in  which  the  question  is,  whether  the  defendant  shall  be 
found  guilty  of  violating  that  law." 

The  same  question  after  arose  in  the  case  of  Commonwealth  v. 
(yNeil,  6  Gray,  343,  in  which  the  court,  in  overruling  the  excep- 
tions, say:  '^We  are  of  opinion  that  sufficient  does  not  appear  on 
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those  exceptions  to  warrant  ns  in  deciding  that  the  three  jurora 
who  were  objected  to  were  legally  incompetent  to  sit  on  the  trial  of 
the  defendant.  It  does  not  appear  that  either  of  them  was  under 
any  obligations,  legal  or  honorary,  to  contribute  any  thing  for  the 
prosecution  of  this  case.  For  aught  that  is  shown,  each  of  them 
may  have  paid,  before  this  prosecution  commenced,  the  full  sum  he. 
had  subscribed  as  a  member  of  the  Carson  League.  It  therefore  does 
not  appear  that  either  of  them  had  any,  even  the  smallest  pecuniary 
interest  in  the  event  of  the  prosecution  ;  and  the  court,  without 
eridenoe,  cannot  presume  that  they  had«  *  *  *  *  As  the  ex- 
ceptions are  framed,  we  cannot  find  in  them  enough  to  show  that 
the  judge  at  the  trial  was  legally  bound  to  set  these  jurors  aside, 
although  it  might  have  been  well  if  in  his  discretion  he  had 
done  so/' 

To  the  same  effect  is  ComnwntaeaUh  y.  T/iresher,  11  Gray,  57, 
and  PeopU  v.  Oraham,  21  Gal.  262,  essentially  modifying  the 
decision  in  the  case  of  People  v.  Lee^  5  GaL  353,  cited  by  counsel 
for  defendants. 

Applying  the  doctrine  of  these  decisions  to  the  facts  in  the  case 
before  us,  we  are  of  opinion  that  these  jurors  were  not  disquali- 
fied. We  think  that  in  all  such  cases  there  is  vested  in  the 
judge  trying  the  case  a  discretion,  which,  under  the  facts  in  each 
case,  should  always  be  exercised  so  as  to  insure  that  fairness  in 
criminal  trials  to  which  the  defendant  is  justly  entitled — a  trial  by 
impartial  jurors,  and  as  intimated  by  the  court  in  the  case  of  Com" 
monwealth  v.  (/Neil,  supra^  it  would  be  well  if  in  the  exercise  of  a 
sound  discretion  jurors  belonging  to  such  associations  should  be 
excused  in  all  cases  where  an  intelligent  and  impartial  jury  can  be 
impanelled  in  the  community  without  the  pale  of  such  organizations. 

But  the  bare  fact  that  one  is  a  member  of  an  organization  which 
is  under  no  obligation  or  duty  to  unduly  prosecute  criminals,  or 
persons  charged  with  a  particular  crime,  is  not  per  se  a  legal  dis- 
qualification affecting  his  competency  to  sit  as  a  juror  in  the  trial 
of  such  a  case. 

From  all  that  is  presented  in  the  record  before  us,  the  jurors 
objected  to  were  under  no  obligation,  legal  or  honorary,  to  do 
more  in  the  prosecution  of  this  case  than  the  law  of  the  land  im« 
poses  upon  every  good  citizen  in  his  duty  to  the  State,  and  in  the 
protection  of  his  own  and  his  neighbor's  rights. 

Judgment  affirmed. 
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Astigrvment  for  the  heti^  of  creditors  —  condition  for  release. 

An  assignment  for  the  benefit  of  creditors,  requiring  the  creditors  to  release 
the  assignor  before  receiving  any  benefit  ander  deed,  is  void  on  its  faoe. 

REPLEVIN  by  assignee  for  benefit  of  creditors.    The  opinion 
states  the  case.     The  plaintiff  had  judgment  below. 

John  W.  Blackburn,  for  plaintiff  in  error. 

F.  D.  Marlcham  and  Patterson  £  Campbell^  for  defendant  in 
error. 

Stone,  J.  The  sole  question  to  be  decided  in  this  case  is  whether 
the  assignment  made  by  James  H.  Grout  is  fraudulent  and  void  on 
its  face^  as  being  calculated  in  law  to  hinder,  delay  and  defraud  hia 
creditors  for  whose  presumed  benefit  the  assignment  is  made.  The 
chief  objection  to  the  assignment  anses  out  of  a  condition  of  re- 
lease contained  therein. 

That  portion  of  the  deed  providing  for  the  execution  of  the  trust 
by  the  assignee  is  as  follows  :  *  ♦  ♦  "out  of  the  proceeds 
ai-ising  from  the  sale  of  the  said  property,  goods,  chattels  and 
effects,  as  well  as  from  collections,  after  paying  the  costs,  charges, 
expenses  and  compensations  aforesaid,  he  shall  pay:  Firsts  All 
debts  due  by  the  said  party  of  the  first  part  to  any  of  the  following 
named  persons :  A.  Bradley  &  Co.;  Hibbard,  Spencer  &  Co.; 
Adams  &  Westlake;  William  Blair  &  Co.;  Thomas  White ;  Comstock 
Castle;  George  Brond;  George Tritch;  Perry  &  Co.;  Tappan&Co.; 
Manning,  Bowman  &  Co.;  N.  M.  Simmons ;  G.J. Cottrill;  Craig 
Brothers  &  Chandler,  who  shall,  within  sixty  days  from  and  after 
the  date  of  these  presents,  that  is  say,  on  or  before  the  first  day  of 
August  of  the  present  year,  execute  to  the  party  of  the  first  part  a 
full  release  to  the  amount  of  their  respective  claims.  The  said  debts 
to  be  paid  in  full,  if  there  be  sufficient  proceeds  for  that  purpose^ 
otherwise  to  be  paid  ratably  and  in  proportion  to  their  respective 
amounts.    The  above-named   creditors  being  a  full  list  of  the 
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creditors  of  the  said  party  of  the  first  part  who  have  claims  against 
him  for  account  of  his  basiness  aforesaid.  Second,  After  fully 
paying  and  satisfying  all  such  creditors  as  may  have  executed  the 
release  and  discharge  specified^  in  the  time  Bpeciiied,  then  to  pay 
and  satisfy  any  of  the  above-named  creditors  who  have  refused  or 
neglected  to  execute  such  release  and  discharge.  Tliird,  The  sur- 
plus, if  any,  to  be  paid  to  the  party  of  the  fii*st  part,  his  heirs, 
executors  and  administrators."     *     ♦    * 

Does  the  condition  of  release  affect  the  validity  of  the  assign- 
ment ? 

This  question,  although  raised  for  the  first  time  in  this  State,  is 
not  a  new  question  to  the  courts. 

The  innumerable  business  failures  in  the  commercial  world  have, 
in  the  last  fifty  years,  flooded  the  courts  of  this  country  and  Eng- 
land with  cases  involving  every  conceivable  question  pertaining  to 
the  rights  and  liabilities  of  debtor  and  creditor  under  deeds  and 
contracts  growing  out  of  bankruptcies,  assignments  of  debtors  and 
composition  of  creditors,  among  which  the  question  raised  in  this 
case  has,  in  our  American  courts,  received  its  full  share  of  discus- 
sion. TVe  shall  not  attempt  a  full  review  of  the  cases  involving 
this  question,  since  it  has  been  so  frequently  done  in  the  leading 
cases,  that  a  repetition  here  could  add  nothing  to  the  stock  of 
knowledgo  already  possessed  by  the  profession  on  this  subject. 
Whether  a  condition  of  release  in  an  assignment  of  the  property  of 
the  debtor  for  the  benefit  of  his  creditors  renders  the  deed  fraudu- 
lent and  void,  either  J9^  se  or  as  against  objecting  creditors  under 
the  statute  of  13  Eliz.  5,  has  l>een  variously  held  by  the  courts  of 
last  resort  in  the  several  States. 

The  English  cases  involving  this  precise  question  are  so  few  and 
meagre,  and  so  far  modified  by  the  policy  of  bankrupt  laws,  that 
they  can  scarcely  be  regarded  as  authoritative  on  the  point  in  this 
country. 

Coanael  for  defendant  in  error  cite  Burr,  on  Assignments  (3ded.), 
332,  as  authority  that  **  in  England  a  stipulation  in  an  assignment 
for  the  release  of  the  debtor,  as  a  condition  of  receiving  the  benefit 
of  the  deed,  has  been  held  valid  even  against  a  claim  of  the  crown," 
but  in  support  of  this  declai'ation  the  author  of  the  text  seems  to 
lely  solely  upon  the  case  of  TlieKing  t.  Wataon,  3  Price  (Exch.),  6, 
in  which  the  principal  question  appears  to  have  been,  whether  the 

ignment  was  not  void  under  the  bankrupt  laws  \  and  indeed 
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most  of  the  English  decisions  in  cases  of  assignment  are  affected 
by  considerations  arising  out  of  their  bankrupt  system. 

Looking  to  the  decisions  in  the  courts  of  the  United  States,  we 
find  considerable  conflict  of  opinions^  some  supporting  such  as- 
signmentSy  but  in  the  majority  of  cases  where  the  precise  question 
raised  here  has  been  distinctly  passed  upon,  uncontrolled  by  other 
considerations  in  the  case,  they  have  been  held  illegal.  Where 
they  have  been  sustained,  it  has  been  generally  in  the  first  decisions 
on  the  subject  in  the  earlier  days  of  tho  republic,  when  our  legal 
and  commercial  policy  had  but  slightly  departed  from  that  of  tiie 
mother  country. 

In  Pennsylyania,  Virginia  and  South  Carolina,  assignments  for 
tho  benefit  of  such  as  shall  release,  are  held  valid,  ''  being  now  too 
long  established  to  be  overthrown. ''  1  Am.  Lead.  Cas.  (5th  ed. )  83. 
In  the  leading  Pennsylvania  case,  however,  Lippincott  v.  Barker^ 
2  Binn.  174,  Chief  Justice  Tilqhman  concludes,  by  saying:  "I 
beg,  however,  to  be  distinctly  undei-stood,  that  my  opinion  is  con- 
fined to  the  circumstances  of  the  present  case,  for  there  are  many 
and  strong  objections  to  deeds  of  assignment  made  without  the 
privity  of  creditors,  and  excluding  all  who  do  not  execute  releases;" 
while  Judge  Breckenridge,  in  a  dissenting  opinion,  of  ability  and 
eloquence,  pronounces  the  deed  fraudulent  and  void. 

The  case  of  Braskear  v.  West,  7  Pet.  608,  is  strongly  relied  on 
in  support  of  the  validity  of  such  assignments.  But  this  case 
coming  from  Pennsylvania,  the  decision  is  based  on  the  settled 
construction  supposed  to  have  been  given  to  the  law  of  that  State 
by  the  case  of  Lippincott  v.  Barkery  supra;  and  Chief  Justice 
Marshall,  who  delivered  the  opinion,  after  stating  that 'Hhe 
construction  which  the  courts  of  that  State  have  put  upon  a  Penn- 
sylvania statute  of  frauds,  must  be  received  in  the  courts  of  the 
United  States,"  declares  :  ^'  Yet  we  are  far  from  being  satisfied 
that  upon  general  principles  such  a  deed  ought  to  be  sustained." 

The  case  of  Hdlsey  v.  Whit7iey,  4  Mas.,  206,  has  also  been  relied 
upon  as  authoritative  on  this  point ;  but  the  learned  Justice  Story, 
in  delivering  the  opinion,  stated  the  grounds  on  which  his  judg- 
ment was  pronounced  to  be,  that  the  decisions  in  Massachusetts 
had  left  the  question  up  to  that  time  in  equiUbriOy  but  that  taking  into 
consideration  the  great  length  of  time  during  which  stipulations  of 
this  nature  had  prevailed  in  that  State  without  objection,  there 
was  much  reason  to  believe  that  the  profession  had  deemed  the  law 
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settled  in  favor  of  the  debtor  on  this  point ;  and  then  he  signifi- 
cantly adds  :  "  I  am  free  to  say,  that  if  the  question  was  entirely 
new,  and  many  estates  had  not  passed  on  the  faith  of  such  assign- 
men  ts,  the  strong  inclination  of  my  mind  would  be  against  the 
validity  of  them." 

The  earlier  cases  in  Maine,  New  Hampshire,  Vermont,  Rhode 
Island,  and  perhaps  in  Massachusetts,  sustain  the  validity  of  such 
assignments,  although  the  district  court  of  Maine  held  the  contrary 
doctrine  in  the  case  of  Lord  v.  Brig  Watchman,  Ware,  242.  For 
many  years,  however,  the  statutes  of  all  those  States,  except  per- 
haps Rhode  Island,  have  prohibited  assignments  containing  such 
conditions  of  release.  * 

In  the  first  case  involving  this  question  which  came  into  the 
Supremo  Crourt  of  Maryland,  McCaU  v.  Hinckley y  4  Gill,  129,  the 
decree  of  the  chancellor  sustaining  the  assignment  was  affirmed 
by  a  divided  court,  but  the  learned  and  exhaustive  opinion  of  Dor- 
set, J.,  against  the  validity  of  the  deed,  is  unanswerable,  and  later 
decisions  of  that  court,  like  those  of  Connecticut  and  Illinois,  are 
to  the  effect  that  the  requirement  of  a  release  as  a  condition  of  par- 
ticipation in  the  fund,  the  surplus  resulting  to  the  assignor,  is 
fraudulent  and  avoids  the  deed.    Malcomb  v.  ffodges,  8  Md.  418. 

Among  the  States  that  hold  squarely  against  the  validity  of  re- 
lease conditions  in  such  assignments,  are  New  York,  Ohio,  North 
Carolina,  Georgia,  Mississippi,  Texas,  Tennessee  and  Missouri. 

The  leading  case  in  New  York,  and  which  has  been  followed  by 
many  of  the  other  States,  in  the  case  of  Graver  v.  Wakeman,  11 
Wend.  190,  which  contains  a  full  review  of  the  authorities,  English 
and  American,  and  an  elaborate  and  able  discussion  of  the  question 
upon  principle,  by  a  number  of  the  twenty-four  eminent  jurists 
and  senators  who  composed  the  Court  of  Errors  of  that  day.  By 
that  and  other  decisions  in  New  York,  it  has  become  the  settled 
doctrine  in  that  State,  not  only  that  a  stipulation  for  a  release  as 
a  condition  of  receiving  a  benefit  under  the  deed,  the  surplus 
returning  to  the  debtor,  in  exclusion  of  non-releasing  creditors, 
is  frandolent,  but  that  such  a  stipulation  as  a  condition  of  pre- 
ference, though  the  only  penalty  be  the  postponement  of  non- 
releasing  creditors  to  others,  avoids  the  deed.  The  principle 
established  in  Graver  v.  Wakeman  and  subsequent  cases  is  that 
althongh  preferences  are  allowed,  the  appropriation  of  the  property 
to  the  use  of  the  creditors  must  be  absolute  and  unconditional,  and 
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that  the  creation  of  a  trust,  that  is  to  operaie  as  a  coercion  of  the 
creditors  into  a  relinquishment  of  part  of  their  demands,  is  fraudu- 
lent and  void,  though  no  portion  of  the  property  be  reserved  to  the 
debtor's  own  use.  The  law  of  Ohio,  and  that  of  Missouri,  go  to 
the  same  extent.  Barrett  v.  Reedy  Wright,  701 ;  Atkinson  v.  Jour- 
dan,  6  Ohio,  294  ;  Brown  v.  Knox,  G  Mo.  30;e. 

The  earlier  cases  in  Ahibama  were  in  support  of  such  assign- 
ments, although  the  principle  was  condemned  in  seveml  cases,  but 
the  later  cases  in  that  State  have  approved  and  adopted  the  gen- 
eral principle  of  Orover  v.  Wakeman,  that  an  assignment  for  the 
benefit  of  creditors  must  be  absolute  and  unconditional,  without 
reserved  benefit  or  attempted  cSercion.     See  1  Am.  Lead.  Gas.  83. 

It  is  insisted  by  counsel  for  defendant  in  error  that  the  release 
clause  in  the  deed  amounts  at  most  to  a  mere  preference  of  credit- 
ors, "which  right  of  preference  has  always  and  everywhere 
existed  ;"  but  we  cannot  take  this  mild  view  of  the  case.  True, 
there  is  no  reservation  to  the  debtor  of  any  portion  of  the  property 
assigned,  in  teims,  but  there  is  none  the  less  a  reserved  benefit  to 
bim  in  the  discharge  of  debts  which  he  contracted  to  pay ;  a  lienefit 
which  he  seeks  to  secure  for  himself  by  attempted  coercion  of  the 
creditors  through  this  very  " preference. ''  The  debtor  in  this  case 
in  effect  say 3  to  his  creditors  :  Those  of  yon  who  agree  to  release 
me  from  my  obligations,  can  take  all  my  property  and  divide 
among  you ;  there  may  be  enough  to  pay  you  in  full,  or  ma}^  not ; 
you  take  the  chances  of  being  paid  in  full  or  in  part,  the  refusing 
creditors  may  get  something  ;  they  take  the  chances  of  getting  paid 
something  or  nothing  ;  I  take  the  surer  chance  of  a  dischai'ge  from 
my  obligations  in  whole  or  in  part."  In  short,  the  creditors  take 
the  doubtful  chance  of  getting  all  they  are  entitled  to,  while  the 
debtor  takes  the  almost  certain  chance  of  paying  less  than  he  agreed 
to  pay.  If  all  the  creditors  should  consent  to  release,  there  could 
evidently  be  no  preference.  So,  too,  if  all  should  refuse.  There  i« 
no  absolute  preference  in  the  case. 

Without  expressing  any  opinion  as  to  the  validity  of  assignments 
creating  preferences  merely,  it  is  sufficient  to  say  that  the  prefer- 
ence here  claimed  is  incidental  to  the  attempted  coercive  discharge 
of  the  debtor.  By  such  discharge,  he  reaps  a  certain  benefit  He 
seeks,  in  effect,  to  legislate  in  his  own  interest ;  to  make  for  him- 
self a  private  bankrupt  law,  independent  of  statutory  enactment& 
He  seeks  to  execute  this  law  he  has  made,  and  procure  his  own  dia* 
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charge  by  compelling  liis  creditors  to  take  what  he  has  offered 
them.  There  is  a  positive  delay  of  the  creditors  by  placing  the 
property  out  of  the  reach  of  their  legal  pursuit,  and  preventing  a 
distribution  within  two  months  after  the  date  of  the  deed.  The 
creditors  then  are  to  bo  delayed  in  receiving  the  avails  of  property 
which  ought  to  belong  to  them  immediately  upon  its  conveyance 
to  the  assignee.  For  whose  benefit  is  this  delay  ?  Not  for  the 
creditors,  for  they  will  get  no  more  after  assenting  to  or  refusing 
the  conditions  proposed  than  they  would  get  at  once,  without  any 
such  condition.  The  delay  is  manifestly  intended  to  benefit  the 
debtor  in  order  that  he  may  secure  the  advantage  of  the  coveted 
release  to  which  he  has  no  rightful  claim. 

In  McCall  v.  Hinckley,  cited  supra,  Judge  Dorse y,  of  the  Court 
of  Appeals  of  Maryland,  says  :  "  That  a  model  of  such  an  assign- 
ment as  that  now  before  us  could  have  been  substituted  for  the  old 
and  the  common  form  of  a  deed  of  composition,  is  strange,  indeed. 
And  it  can  only  be  accounted  for  by  supposing  it  to  be  the  cun- 
ningly devised  invention  of  him,  who,  in  stretching  his  ingenuity 
to  rescue  the  debtor  from  tho  power  and  rights  of  the  creditor, 
lost  sight  of  the  principles  of  both  law  and  morality.'* 

And  Judge  Breckenridoe,  in  giving  his  opinion  in  Lippinooft 
V.  Barkery  2  Binney,  174  (4  Am.  Dec.  444),  declares  that  '*  it  has 
been  left  to  the  astutia  Americana  of  debtors  to  devise  such  a 
warehousing  of  effects  out  of  the  hands  of  the  law  for  a  time,  for 
the  benefit  of  particular  creditors.  I  think  it  to  the  let  and 
hindrance  of  creditors,  and  that  such  disposition  is  void,  both  at 
common  law  and  by  statute,  though  not  fraudulent  in  fact  in  the 
particular  case,  yet  fraudulent  in  law,  and  therefore  void.  It  is 
not  simply  a  surrender  of  his  property  as  satisfaction  2^0  rata  of 
his  debts,  that  the  insolvent  has  in  view.  He  couples  an  interest 
for  himself  in  obtaining  a  discharge  from  that  proportion  of  the 
respective  debts  which  may  remain  unsatisfied.  It  is  taking  an  undue 
advantage  of  the  situation  of  the  creditor  to  imxx>se  this  condition. 
It  is  immoral  to  exact  it.  Volenti  non  fit  injuria  if  the  creditor 
accepts,  but  it  is  making  a  volunteer  by  compulsion,  and  is,  in  fact, 
a  robbery.  One  enlightened  on  the  principles  of  moral  honesty 
would  never  think  of  it.  He  would  give  what  he  had  to  one  or 
more,  or  to  the  whole  of  his  creditors,  but  he  would  never  think  of 
annexing  a  condition  precedent  or  subsequent  to  such  surrender. 
Of  snch  conditions,  a  chancellor  would  not  compel  a  fulfillment    I 
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can  think  of  nothing  morally  honest,  or  strictly  legal,  but  the 
indefinite,  unconditional  surrender  of  the  property.  Pass  this 
boundary,  and  I  can  draw  no  line  where  an  assignment  shall  be 
supported  and  where  not." 

In  Grover  v.  Wakemariy  referred  to  supra.  Justice  Sutherulxd 
expresses  the  views  of  the  court  upon  this  point  as  follows:  "  Where 
the  assignor  parts  with  all  control  over  the  property,  and  devotes 
it  absolutely  to  the  benefit  of  his  creditors,  without  any  reservation 
or  stipulation  for  his  own  advantage,  the  honesty  of  his  intention 
is  so  apparent,  and  the  advantage  to  the  creditor  so  direct  and 
decisive,  that  they  cannot  be  said  to  be  obstructed  or  delayed  in 
their  I'emedies.  But  where,  instead  of  distributing  his  property 
among  his  creditors  as  far  as  it  will  go,  he  places  it  beyond  their 
reach  by  an  assignment,  not  merely  for  the  purpose  of  saving  it 
from  one  particular  creditor  to  be  given  to  another,  or  to  be  equally 
divided  among  all,  but  for  the  purpose  of  enabling  him  to  extort 
from  some  or  all  of  them  an  absolate  discharge  of  his  debts  as  the 
condition  of  receiving  a  partial  payment,  he  perverts  the  power  to 
a  purpose  which  it  was  never  intended  to  cover,  and  which  the 
principle,  on  which  the  right  to  give  preferences  is  founded,  will 
not  justify.  Why  should  a  debtor  be  permitted  in  this  way  to 
operate  on  the  fears  of  his  creditors  and  coerce  them  into  his  own 
terms?  It  has  sometimes  been  said  in  answer  to  this  view  of  the 
case,  that  there  is  nothing  immoral  or  unjust  in  a  debtor  in  em- 
barrassed circumstances,  and  who  is  unable  to  pay  all  his  debts, 
making  the  best  arrangements  in  his  power  with  his  creditors,  and 
giving  the  largest  dividend,  or  the  whole,  to  those  who  will  settle 
with  him  on  the  best  terms  ;  and  if  he  can  do  this  while  he  retains 
his  property  in  his  own  hands,  there  is  no  reason,  it  is  said,  why  he 
should  not  be  permitted  to  do  it  under  cover  of  an  assignment 

Parties  not  under  legal  disabilities  may  make  such  contracts  aa 
they  please,  and  if  supported  by  a  consideration  and  there  is  no 
fraud  in  the  case,  they  will  not  be  disturbed.  ♦  ♦  ♦  But  the 
case  is  materially  changed  when  the  debtor  first  places  his  property 
beyond  the  reach  of  his  creditors,  and  then  proposes  to  them  terms 
of  accommodation.  He  obstructs  their  legal  remedies,  hinders  and 
delays  them  in  the  prosecution  of  their  suits,  by  putting  his 
property  in  the  hands  of  trustees  with  the  view  of  getting  an 
absolute  discharge  from  his  debts,  and  exempting  his  fntura 
acquisitions  from  all  liability." 
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Judge  Vak  Ness,  iu  llislop  v.  Clarhy  14  Johns.  458,  states  what 
I  consider  to  be  the  sound  pnnciple  upon  this  subject.  He  says 
an  insolvent  debtor  has  no  right  to  place  his  property  in  such  a 
situation  as  to  prevent  creditors  from  taking  it  under  the  process 
of  a  court  of  law  and  to  drive  them  into  a  court  of  equity,  where 
they  must  encounter  expense  and  delay,  unless  it  be  under  very 
special  circumstances  and  for  the  purpose  of  honestly  giving  a  pref- 
erence to  some  of  his  creditors,  or  to  cause  a  just  distribution  of 
hifi  estate  to  be  made  among  them  all.  Judge  Sp£NCEr,  in  Austin  t. 
BeU,  20  Johns.  442 ;  11  Am.  Dec.  297 ;  and  Chancellor  Kent,  in  Sea- 
ving  T.  Brinkerhofff  5  Johns.  Ch.  329,  obviously  concurred  in  the 
soundness  of  that  proposition.  The  Supreme  Court  of  Errors  in 
Connecticut  adopted  it  in  Ingraham  v.  Wlieeler,  6  Conn.  277,  and 
it  was  most  happily  and  impressively  amplified  and  illustrated  by 
the  learned  judge  of  the  U.  S.  District  Court  for  the  State  of  Maine» 
in  the  case  to  which  I  have  referred.  Lord  v.  Brig  Watchmaw 
Ware,  supra.  '^  After  the  maturest  reflection  upon  this  subject,  I 
have  come  to  the  conclusion  that  the  interests,  both  of  debtor  and 
creditor,  as  well  as  the  general  purposes  of  justice  would  be  pro- 
moted,  if  the  question  is  still  an  open  one,  by  confining  these 
assignments  to  the  single  and  direct  appropriation  of  the  property 
of  the  debtor  to  the  payment  of  his  debts.'' 

And  Senator  Tbacey,  sitting  inGrover  v.  Wakemariy  declares:  "The 
law  does  not  recognize  any  right  on  the  part  of  an  insolvent  debtor, 
to  an  absolute  discharge  from  his  creditors  on  distributing  among 
them  his  estate.  One  who  contracts  a  debt  agrees  not  merely  that 
he  will  pay  it  if  his  present  property  is  sufficient,  but  also  if  his 
future  exertions  shall  give  him  the  power.  In  short,  he  pledges  but 
the  property  he  possesses,  and  his  capacity  to  acquire  property." 

We  have  quoted  thus  much  from  the  matured  opinions  of  eminent 
jurists,  in  some  of  the  leading  cases  covering  the  question  we  are 
considering,  realizing  the  impossibility  of  expressing  so  well  and 
forcibly  in  any  language  of  our  own,  the  doctrine  and  principles 
which  we  think  must  apply  in  this  case.  Colorado  has  no  statute 
law  relating  to  bankruptcy,  or  governing  the  disposition  of  the 
estates  of  insolyent  debtors.  The  question  here  considered  is  there- 
fore an  open  question  and  must  be  settled  by  the  principles  of 
enlightened  justice  as  well  as  by  the  principles  of  the  common  law, 
under  the  statute  of  13  Elizabeth,  as  Interpreted  and  applied  by  the 
highest  courts  of  the  country ;  and  in  the  conflict  of  authorities 
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upon  the  subject,  we  think  it  will  be  ioaml  that  the  great  weight  of 
reason  and  authority  is  against  the  validity  of  assignments  imposing 
such  conditions,  A  late  law  writer  lays  down  the  doctrine  upon 
this  subject  thus:  ''A  condition  in  a  deed  of  assignment  requiring 
the  creditors  to  release  the  assignor  from  all  claims  before  receiving 
any  benefit  under  the  deed,  the  surplus  returning  to  tlie  debtor,  and 
not  to  the  non-releasing  creditors  renders  the  deed  fraudulent  and 
void;  and  such  a  stipulation  as  a  condition  of  preference,  although 
the  only  effect  is  to  postpone  the  non-releasing  creditors  to  a  share 
of  the  surplus,  renders  the  assignment  void.  The  principle  is,  that 
although  preferences  are  allowed,  yet  the  appropriation  of  the 
property  to  the  creditors  must  be  absolute  and  unconditional,  and  a 
trust  which  coerces  the  creditors  into  a  relinquishment  of  part  of 
their  claims,  in  order  to  enjoy  any  benefit  under  the  deed,  is  fraudu- 
lent and  void,  although  no  portion  of  the  surplus  may  go  to  the 
grantor."     2  Perry  on  Trusts,  §  592. 

Numerous  authorities  are  cited  in  support  of  the  doctrine  of  this 
text.  And  in  Burrill  on  Assignments,  the  most  complete  work  on 
this  subject  extant,  the  author,  upon  an  elaborate  review  of  the 
authorities  upon  the  question  before  us,  says  (2d  ed.,  p.  172): 
"  Taking  into  consideration  the  opinion  expressed  by  Chief  Justice 
Marshall,  in  Brashear  v.  West,  7  Pet.  608,  it  seems  probable  that 
should  a  case  be  brought  before  the  Supreme  Court  of  the  United 
States,  which  could  be  decided  on  general  principles  and  free  from 
the  controlling  influence  of  State  construction^  the  decision  would 
be  against  the  right  to  stipulate." 

Many  of  the  States  have  legislated  upon  this  subject  during  the 
past  forty  years,  and  by  statutory  enactment  have  prohibited  the 
making  of  assignments  containing  reservations,  release  clauses,  and 
even  preferences.  This  may  be  taken  as  an  indication  of  prevailing 
sentiment,  touching  the  principles  involved  in  such  transactions,  as 
well  as  a  reflex  of  the  weight  of  judicial  decisions. 

It  is  conceded  that  in  this  case  there  is  no  fraud  in  fact,  and  the 
question  therefore  is,  whether  upon  the  face  of  the  deed  itself  the 
assignment  is  fraudulent  in  law. 

In  view  of  the  recent  repeal  of  the  National  Bankrupt  Act,  the 
absence  of  local  laws  upon  the  subject,  and  the  consequent  necessary 
settlement  of  the  affairs  of  insolvent  debtors  outside  the  guiding 
control  of  legislation,  we  have  given  to  this  case  that  consideration 
which  its  manifest  importance  has  seemed  to  demand,  and  we  can- 
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not  avoid  theconciusiuu  thut  its dctermiaation  should  be  in  accord- 
ance with  the  weight  of  judicial  authority^  the  tendency  of  modern 
legislation,  and  the  growing  spirit  of  the  law  in  favor  of  exact 
justice  between  debtor  and  creditor. 

We  must  therefore   hold  the  deed  in  question  fraudulent  and 
Yoid. 

The  judgment  of  the  court  below  will  be  reversed,  and  the  cause 
remanded  for  further  proceedings  not  inconsistent  herewith. 

Judgment  reversed. 


Pullman  Palace  Cab  Co.  v.  Barker. 

(4  Col.  314.) 

Damages^  remote — negligenee. 

Owing  to  the  defendant's  negligence,  their  sleeping  car,  on  which  a  woman 
was  a  passenger,  caught  fire,  and  sbe  was  compelled  to  leave  the  car,  half 
dad,  and  took  cold,  which  resulted  in  suppression  of  her  menses  and  a  long 
illness.  It  being  shown  that  she  was  menstruating  at  the  time  of  the  acci- 
dent, and  that  the  illness  was  traceable  to  that  condition,  held^  that  the 
defendant  was  not  liable  in  damages  therefor.    {See  note,  p.  92.) 

ACTION    for  personal  injuries    by  negligence.     The  opinion 
states  the  case.     The  plaintiff  hud  judgment  below. 

Butler  i£  Wright^  for  appellant- 
Symes  i^  Decker ^  for  appellee. 

Elbert,  J.  This  was  an  action  on  the  case  brought  by  Diana 
Barker  against  the  appellant  for  injuries  sustained  by  reason  of 
alleged  negligence. 

The  controversy,  as  presented  by  the  record,  respects  the  extent, 
not  the  fact  of  the  appellant's  liability.  While  the  law,  out  of 
regard  for  human  life  and  safety,  exacts  from  the  carriers  of  pass- 
engers the  utmost  care  and  skill,  it  refuses  to  take  into  consider- 
ation damages  remotely  resulting  from  a  breach  of  their  contract  or 
neglect  of  their  duty.  The  maxim  is  causa  proximay  non  remota 
spectatur. 

In  cases  of  contract  as  well  as  cases  of  tort,  where  no  question 
Vol.  XXXIV  — 12 
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arises  of  fraud,  malice  or  oppression,  the  loss  or  injury  for  which 
compensation  is  sought  must  bo  the  natural  and  proximate  conse- 
quence of  the  alleged  breach  or  wrongful  act.  Sedg.  Meas.  Dam. 
57  et  seq. ;  Shearm.  and  Redf.  on  Neg.,  §  595   ei  seq. 

What  is  the  proximate  cause  of  an  iujury  in  a  legal  sense  is  often 
an  embarrassing  question,  involved  in  metaphysical  distinctions 
and  subtleties  difficult  of  satisfactory  application  in  the  varied  and 
practical  affairs  of  life. 

The  proximateness  required  is  not  the  greatest  possible  ;  the 
negligence  to  which  the  responsibility  attaches  may  sometimes  oon- 
cur  with  or  precede  other  agencies  in  producing  an  injury.  A 
result  may  be,  physically,  secondary  and  consequential,  and  yet  in 
legal  contemplation  be  proximate.  As  a  consequence  the  rule  is 
vague  and  of  difficult  application.  As  said  by  Bbamwell,  B.,  *'it 
is  sometimes  like  having  to  draw  a  line  between  night  and  day ; 
there  is  a  duration  of  twilight  when  it  is  neither  night  or  day.** 
Each  case  of  this  description  must  be  decided  with  reference  to  the 
circumstances  peculiar  to  it. 

The  question  as  presented  in  the  case  at  bar  is  not  without  diffi- 
culty. 

The  sleeping  car  of  the  appellant  caught  fire  in  the  night  and 
was  burning,  through  the  negligence  of  its  employees ;  the  appel- 
lee, with  her  husband,  occupied  a  berth  which  the  flames  had  already 
reached,  when  she  was  awakened.  The  suddenness  of  the  alarm 
and  the  imminency  of  the  danger  from  the  smoke  and  approaching 
flames  left  no  time  for  the  appellee  to  properly  clothe  herself ;  she 
loft  the  burning  car  with  but  slight  clothing,  and  in  her  stocking 
feet ;  in  passing  to  the  next  car  she  was  compelled  to  stand  for  a 
minute  or  two  on  the  platform  of  the  car  ;  it  was  an  extremely  cold 
night  in  January,  and  by  reason  of  this  exposure  she  caught  a 
severe  cold  which  caused  the  cessation  of  her  menses,  and  resulted 
in  a  long  period  of  illness. 

Was  this  illness,  in  legal  contemplation,  the  proximate  result  of 
the  negligence  of  the  appellant,  for  which  the  appellee  may  right- 
fully demand  compensation  ? 

In  the  case  of  Milwaukee,  etCy  Railway  Co,  v.  Kellogg^  4  Otto, 
475,  Mr.  Justice  Strong  says  :  ^'  The  question  always  is,  was  there 
an  unbroken  connection  between  the  wrongful  act  and  the  injury — a 
continuous  operation  ?  Did  the  fact  constitute  a  continuous  suc- 
cession of  events  so  linked  together  as  to  make  a  natural  whole,  or 
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▼as  there  some  new  and  independent  cause  intervening  between 
the  wrong  and  the  injarj  ?    It  is  admitted  that  the  rnle  is  difficult 
of  application.    Bat  it  is  generally  held,  that  in  order  to  warrant  a 
finding  that  negligence  or  an  act  not  amounting  to  a  wanton  wrong 
is  the  proximate  cause  of  an  injury,  it  must  appear  that  the  injury 
was  the  natural  and  probable  consequence  of  the  negligence  or 
wrongful  act,  and  that  it  ought  to  have  been  foreseen  in  the  light 
of  the  attending  circumstances.     ♦    ♦    ♦    ♦    We  do  not  say  that 
eren  the  natural  and  probable  consequences  of  a  wrongful  act  or 
omission  are  in  all  cases  to  be  chargeable  to  the  misfeasance  or  non- 
feasance.   They   are  not,  when   there    is   not    a    sufficient    and 
independent  cause  opei-ating  between  the  wrong  and  the  injury.     In 
8Dch  a  case  the  resort  of  a  sufferer  must  be  to  the  originator  of  the 
intermediate    cause.    ♦    ♦    ♦     ♦    The    inquiry    must    therefore 
always  be  whether  there  was  any  intermediate  cause  disconnected 
with  the  primary  fact  and  self  operating,   which  produced  the 
injury." 

The  long  illness  of  the  appellee,  as  shown  by  tho  evidence,  was 
of  such  a  character  as  results  from  arrested  menstruation.     Inde- 
pendent of  the  fact  that  she  was  ''  unwell "  at  the  time,  it  cannot  be 
said  that  the  negligence  of  the  appellant  resulted  in  her  long  illness 
or  any   illness.    Conceding  that  the  appellee  was  compelled  on 
account  of  the  smoke  and  flames  to  leave  the  car  in  the  half-clad 
condition  she  did,  the  exposure  to  the  cold  was  the  direct  and 
necessary  result  of  the  appellant's  negligence.    Her  subsequent  ill- 
ness, however,  was  not  the  result  of  the  exposure,  but  the  result  of 
the  exposure  in  her  then  condition.    Here,  then,  intervenes  an 
independent  cause  of  her  illness,  a  cause  resting  in  her  physical 
condition,   appertaining  exclusively  to  herself,    with   which   the 
appellant  had  no  concern,  and  to  which  it  sustained  no  relations 
either  by  contract  or  by  the  general  duty  imposed  by  law  upon 
carriers  of  passengers.    Where   physical  weakness   or   disability 
18  apparent  to,  or  is  brought  to  the  attention  of  the   carrier, 
undoubtedly  that  high  degree  of  care  which  the  law  imposes  upon 
him,   would,  under  certain  circumstances,  involve  duties  in   ref- 
erence thereto.    As  that  he  shall  allow  an  aged,  infirm,  or  crippled 
person,  a  reasonable  time  in  which  to  get  on  or  off  the  coach  or  car, 
having  reference  to  their  crippled  or  infirm  condition.     CoU  v. 
Sixth  Ape.  B.  R.  Co.,  33  N.  Y.  Sup.  Court,  190. 

While  this  is  the  case  it  cannot  be  said  that  the  law  imposes  any 
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duty  respecting  the  possible  secret  complaints  and  diseases  of  pass- 
engers affecting  tlieir  fitness  to  travel.  Where  no  duty  is  imposed^ 
no  liability  can  attach.  Another  passenger  might  have  suffered 
equally  serious  consequences  from  the  effect  of  the  cold  upon  a 
wound  in  the  foot,  superinducing  inflammation,  and  possibly 
necessitating  amputation.  Can  it  bo  said  that  the  law  imposed 
upon  the  carrier  an  enlarged  duty  having  reference  to  the  wound, 
and  that  the  added  risk  of  travelling  in  this  condition  must  be 
assumed  by  him  and  not  by  the  passenger  from  whose  personal  con- 
dition it  springs  ?  We  think  noL  While  it  is  true  that  menstrua- 
tion is  a  law  of  health,  it  is  also  true  that  it  is  a  condition  requiring 
greater  care  and  prudence  to  avoid  exposure. 

"  The  cars  of  a  railroad  company  are  not  hospitals,  nor  their  em* 
ployees  nurses."  Persons  who  are  ill  have  a  right  to  enter  the  cars 
of  a  railroad  company  and  travel  therein  ;  as  a  common  carrier  of 
passengers  the  company  has  no  right  to  prevent  them,  but  the 
increased  risk  arising  from  conditions  affecting  their  fitness  to 
journey,  certainly,  where  they  are  unknown  to  the  carrier,  must 
rest  upon  their  own  shoulders.    Neto  Orleans,  etc.,  R,  Co.  v.   Slra- 

(hcnn,  42  Miss.  613  ;  Jlobbs  v.  London,  etc,  R,  Co.,  L.  R.,  10  Q.  B. 
111. 

The  illness  of  the  appellee,  as  shown  by  the  evidence,  was  trace- 
able to  her  physical  condition  at  the  time  of  the  accident,  and  vas 
not  the  subject-matter  of  damage.  It  was  a  remote,  and  not  a 
natural  or  proximate  result  of  the  appellant's  negligence. 

The  judgment  of  the  court  below  is  reversed,  and  the  cause 

remanded  for  a  new  trial. 

Judgment  reversed. 

NoTB  BT  THE  Reporter.— In  Hohba  y .  London^  efc,  Ry.  Co.^  L.  R.,  lOQ.  B.UI,  tte 
plaintiff,  witti  his  wife  and  two  cliildren,  took  tickets  to  H.  on  the  defendants'  railwaj. 
They  were  set  down  at  E.  It  being  late  at  ni^ht,  the  plaintiff  could  not  get  a  wagon  nor 
accommodation  at  an  inn.  They  had  therefore  to  walk  five  or  fdx  miles  on  a  rainy  nigtt» 
and  the  wife  took  cold,  was  laid  up  in  bed  for  some  time  and  was  unable  to  assist  bo'  hu»> 
band.  The  jury  found  SI.  for  inconvenience  in  having  to  walk  home,  and  201.  for  the  wife% 
illness  and  its  consequences.   The  court  held  the  81.  recoverable,  but  not  the  SCK. 

The  circumstances  in  Indianapolis,  etc.,  Ry.  Co.  v.  Bimey,  71  111.  891,  were  veiy  similtf 
to  those  in  the  Jlobbs  case,  except  that  in  the  latter  the  plaintiCF  "  had  the  option  to  remBim 
five  or  six  hours  and  take  the  next  train,  or  procure  a  horse  or  a  horse  and  carriaire  ;  '*  aixt 
the  opinion  is  based  on  the  ground  that  his  exposure  was  voluntary  and  unnecessary. 

See  1  Sedgw.  on  Meas.  of  Dam.  (7th  ed.),  218,  note  a ;  Wood's  Mayne  on  Dam.  67,  note 2; 
Thomp.  Carriers  of  Passengers,  565. 

Mr.  Thompson  (Carriers  of  Passengers,  566),  says  of  the  HobtM  case :  "  The  rule  ae««B 
to  have  been  applied  with  unnecessary  rigor.  '*  He  also  cites  Francisr,  St .  Loui*  Tran^ 
Co.,  5  Mo.  App.  7,  where  a  passenger  carrier  contracted  to  carry  a  young  lady  from  a  rail- 
way station  to  her  house,  but  set  her  down  in  the  ci^,  a  mile  from  her  reaidenoe,  od  tte 
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videwalk  of  a  frequented  street,  along  which  ran  a  line  of  street  cars  passing  within  a 
square  of  her  house.  The  day  was  very  cold  but  dry;  the  young  lady  was  delicate  but  not 
ill.  Being  warmly  dad,  she  walked  home  wiih  a  friend,  and  In  so  doing  took  a  cold  which 
permanently  impaired  her  health.  It  was  heVZ  that  this  injury  was  too  remote  to  warrant 
a  recovery  against  the  defendant 

But  where  the  defendant  contracted  to  carry  the  plaintiff  from  New  York  to  San  Fran- 
cisco via  Nicaragua,  but  in  coosequanco  of  the  wreck  of  the  connecting  vessel  on  the 
Fadflc  coast  he  was  detained  several  weeks  on  liie  Isthmus,  where  he  contracted  a  local 
fever,  which  disabled  him  for  a  long  time  after  his  return  to  New  York,  this  injury  was 
iield  a  ground  of  recoveiy .    WUUanu  v.  VaTuUrbUU  28  N.  Y.  217. 
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BeYIEBE  Y.    POWELIb 
(81  Ga.  aO.) 

Bddence — re$  geskB — fnemorandum. 

A  memorandam  or  entry  made  in  tbe  book  of  a  banker  or  merchant  at  the 
time  of  tbe  transaction,  and  in  tbe  presence  of  all  tbe  parties  —  plaintiff  and 
defendants  —  is  part  of  tbe  res  gett€B,ajid  tbe  book  is  admissible  in  eTidenea 
to  sbow  it,  and  to  corroborate  tbe  memory  of  witnesses. 

ACTION  on  a  check.    The  opinion  states  the  facts.    The  defend- 
ants  had  judgment  below. 

Buni  <6  TayloTy  for  plaintiff  in  error. 

B.  M.  Turner  and  Speer  <6  Stewart,  tor  ietenAsiats. 

Jackson,  J.  This  was  a  suit  for  $225  on  a  check,  for  that  much 
money  deposited  by  the  plaintiff  with  the  defendants.  The  issue 
was  whether  the  money  called  for  by  the  check  had  been  paid  in 
settlement  or  not.  The  jury  found  for  the  plaintiff,  the  defendants 
moved  for  a  new  trial,  it  was  granted,  and  plaintiff  excepted. 


AUGUST  TERM,  1878.  95 

Ciij  of  Augusta  y.  Hafers. 

The  motion  was  predicated  on  two  grounds:  first,  that  the  court 
erred  in  rejecting  a  certain  book  of  Powell  &  Murphy  which  showed 
an  entry  of  tho  $225  sued  for,  and  its  payment  in  the  settlement ; 
and  secondly,  that  the  yerdict  is  strongly  and  decidedly  against  the 
weight  of  the  CTidence.  It  is  not  stated  upon  which  ground  the 
new  trial  was  granted,  but  we  suppose  upon  both. 

1.  Should  the  book  have  been  admitted  ?    We  think  so.    The 

entry  was  made  at  the  time  of  the  transaction,  and  in  the  presence 

of  all  the  parties,  the  plaintiff  included,  according  to  the  statement 

in  the  record.  It  was  therefore  a  part  of  the  resgeatm  —  a  memorial 

made  at  the  time  of  what  transpired,  in  a  form  more  durable  and 

less  liable  to  mistake  than  mere  human  memory.  Any  such  memorial 

made  at  the  time,  and  in  the  presence  of  parties,  upon  any  thing 

— wood,  stone  or  paper  —  is  eyidence,  and  admissible,  especially  iu 

a  case  where  human  recollection  differs,  in  order  to  strengthen  the 

one  side  or  the  other,  as  the  memorial  may  corroborate  the  one  or 

the  other.     It  is  immaterial  who  made  it,  so  that  it  was  made  at  the 

time  and  in  the  presence  of  the  parties  at  yariance.     It  is  stronger 

therefore  than  the  case  of  an  ordinary  entry  on  the  books  of  a 

banker  or  merchant;  but  eyen  in  such  ordinary  case,  this  court  has 

not  held  that  since  parties  may  be  sworn,  books  are  not  admissible* 

See  Petit  v.  Keely  57  6a.  145.     But  this  entry  stands  on  a  different 

footing  upon  tho  facts  stated  in  the  motion  for  a  new  trial,  and  is 

admissible  as  part  of  the  res  gesta,  as  a  memorial  made  by  the 

parties,  and  in  their  presence  at  the  time  the  transaction  occurred. 

So  we  think  that  the  judgment  was  right  on  this  ground. 

[Omitting  the  other  point.] 

Judgment  affirmed. 


Omr  OF  Augusta  v.  Hapers. 

(nOa.480 

Municipal  eorparation — neglifjence — evidence. 

In  an  action  agminBt  a  municipal  oorporation  for  iDJuries  resalting  from  falling 
into  a  cellar  door  on  one  of  Ita  sidewalks,  left  open  bj  the  owner  of  the  prop- 
erty on  its  street,  there  are  two  qaestions  for  the  Jury :  First,  is  the  system 
adopted  by  defendant  in  regard  to  allowing  cellars  on  its  sidewalks  reason* 
ably  calculated  to  insure  the  safety  of  those  who  travel  thereon  by  night  or 
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day  ?  Second,  if  so,  is  tbe  defendant  liable  in  tlie  special  case  by  reason  of 
xiegligence  in  the  owner,  coupled  with  notice,  actual  or  constractive,  to  tbe 
city? 
On  the  question  whether  tbe  system  adopted  by  the  city  in  regard  to  allowing 
cellars  on  its  sidewalks  was  reasonably  calculated  to  insure  the  safety  of 
those  who  travel  thereon,  evidence  that  children  upon  different  occaaioDs 
had  previously  fallen  into  such  openings,  was  admissible. 

ACTION   of  negligence.    The  opinion    states   the  case.     The 
plaintiff  had  judgment  below. 

Barnes  S  Gumming  and  J,  C.  O.  Blacky  for  plaintiff  in  error. 
W,  R.  McLaws  and  H.  Clay  Forster,  for  defendant. 

Warnbb,  G.  J.  This  was  an  action  brought  by  the  plaintiff 
against  the  defendant  to  recover  damages  for  its  alleged  negligence 
in  allowing  one  Goldsby,  the  owner  of  a  lot  on  Broad  street  in  the 
city  of  Augusta,  to  keep  open  a  cellar  door,  whereby  the  plaintiff, 
in  walking  along  the  sidewalk  on  said  street,  fell  into  said  cellar 
and  was  injured.  On  the  trial  of  the  case,  the  jury  found  a  verdict 
in  favor  of  the  plaintiff  for  the  sum  of  t500.  A  motion  for  a 
new  tiial  was  made  on  the  grounds  therein  stated,  which  was  over- 
ruled,  and  the  defendant  excepted. 

1,  2.  This  is  the  second  time  this  case  has  been  before  thi^ 
court.  According  to  the  ruling  of  this  court,  when  it  was  here 
before,  there  were  two  questions  to  be  submitted  to  the  jury:  First, 
was  the  system  adopted  by  the  defendant  in  regard  to  allowing 
cellars  on  its  sidewalks,  in  front  of  the  business  houses  thereon, 
reasonably  calculated  to  insure  the  safety  of  those  who  travel  on 
them  either  by  day  or  night  ?  Second,  was  the  defendant  liable  to 
the  plaintiff  for  negligence  in  allowing  the  use  of  the  cellar  by  tbe 
owner  thereof,  under  the  evidence  in  the  case,  according  to  the 
ruling  of  this  court  in  CJiapmany.  Mayor,  eic.yOf  McLcoUyboGa. 
5G6  ?  See  59  id.  154.  In  the  case  of  Chapman  v.  Mayor,  etc^  of 
Macon,  it  was  held  that  if  the  opening  of  the  cellar  door  by  the 
owner  thereof,  was  a  single  act  of  negligence,  the  city  would  not  be 
liable,  because  it  would  not  be  charged  with  knowledge,  nor  conld 
notice  in  fifteen  minutes  be  given  to  it  But  if  the  owner  had 
been  for  a  long  time  careless  and  negligent,  the  city  would  he 
presumed  to  have  notice.  The  court  charged  the  jury  amongst 
other  things,  "  If  you  find  that  the  system  of  cellars  with  covered 
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doors  in  the  sidewalks,  as  adopted  by  defendant,  to  be  reasonably 
safe  and  secure,  it  is  then  for  you  to  ascertain  whether  the  defend- 
ant was  guilty  of  negligence  in  the  use  of  the  cellar  by  the  occupant 
or  owner  thereof ;  and  if  you  find  that  the  defendant  has  been 
guilty  of  negligence,  you  should  give  such  dam:iges  as  to  fully 
compensate  the  plaintiff  for  all  injuries  sustained."  This  charge 
of  tho  court,  in  view  of  the  evidence  in  the  record,  was  error.  The 
question,  according  to  the  ruling  of  this  court,  was  not  whether ''  tho 
defendant  was  guilty  of  negligence  in  the  use  of  the  cellar  by  the  occu- 
pant or  owner  thereof,"  but  the  question  to  have  been  submitted  to 
the  jury,  was  whetlier  the  defendant  was  liable  to  the  plaintiff  in 
damages  for  negligence  in  allowing  the  use  of  the  cellar  by  the  owner 
thereof,  under  the  evidence  in  the  case,  when  applied  to  the  law  as 
ruled  by  this  court  in  Chapman  v.  Mayor,  ctcy  of  Macon,  before  cited. 

3.  The  evidence  of  Harker  that  'Mie  had  seen  a  child  walk 
backward  and  fall  into  Dr.  Campbell's  cellar,  and  also  that  he  had 
seen  another  such  instance  five  or  six  years  before,"  may  be  consid- 
ered as  bearing  remotely  upon  the  question  as  to  the  reasonable 
safety  of  the  defendant's  sidewalks  according  to  the  system  adopted' 
by  it  in  regard  to  cellars  thereon  in  front  of  business  houses,  and 
-was  therefore  admissible  for  what  it  was  worth  in  that  connection. 
The  overruling  of  the  defendant's  motion  for  a  new  trial  was  error. 

Let  the  judgment  of  the  court  below  be  reversed. 

Judgment  reversed. 


Holly  t.  AtIjAkta  Street  Bailboad. 

(610a.215.) 
ier —  negligence — etreet  railrwui  company. 


Street  railroad  companies  are  carriers  of  passengers,  boand  to  extraordinary 
diligence,  and  liable  for  negligence  of  their  agents  and  employees  in  and 
about  snch  carriage ;  and  when  passengers  are  injured  by  riotous  fighting 
among  other  passengers,  the  question  of  negligence  is  one  of  fact,  and  a 
declaration  alleging  negligence  in  the  company,  in  tlie  failure  to  have  a  con- 
doctor  aboard  to  preserve  order,  and  in  the  failure  of  tlie  driver  to  suppress 
the  fight  or  to  eject  the  combatants,  is  good,  and  should  not  be  dismissed  on 
demurrer.* 

•  See  Weekt  r.  JV.  Y^  N.  H.  db  H,  R.  B.  Co,  (1%  K.  T.  fiO),  s.  o.,  28  Am.  Bep.  104.  and 

note,  112. 
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ACTION  of  negligence  for  personal  injury.     The  opinion  states 
the  case.     The  defendant  had  judgment  below. 

M.  deGraffenreid,  for  plaintiff  in  error. 

Hopkins  &  Olenn,  for  defendant. 

Jackson,  J.  This  was  a  demurrer  to  the  plaintiff's  declaration, 
which  alleged  to  the  effect  that  the  plaintiff  was  a  passenger  on  one 
of  the  defendant's  cars ;  that  two  men  got  to  fighting  thereon ; 
that  she  attempted  to  get  off  the  cars,  and  in  doing  so  was  caught 
in  the  door  of  the  car  by  the  persons  fighting,  and  was  badly  Kurt  by 
being  severely  mashed  and  braised;  that  the  defendant  was  negligent 
in  failing  to  provide  any  condnctor  to  preserve  order  on  the  car, 
and  that  the  driver  was  negligent  in  failing  to  suppress  the  fight  or 
to  eject  the  combatants,  or  otherwise  to  come  to  her  assistance  or 
interfere  to  preserve  order.  The  court  sustained  the  demurrer,  and 
the  plaintiff  excepted. 

We  think  that  the  case  should  have  been  submitted  to  the  jury. 
Under  our  law,  Code,  §2067,  ''a  carrier  of  passengers  is  bound  to 
extraordinary  diligence,  on  behalf  of  himself  and  his  agents,  to  pro- 
tect the  lives  and  persons  of  his  passengers.  But  he  is  not  liable 
f  )r  injuries  to  the  person  after  having  used  such  diligence."  The 
absence  of  diligence  is  negligence  or  neglect ;  and  these  questions 
of  diligence  and  negligence  are  questions  for  the  jury  upon  the  facts 
of  the  case  made.  The  declaration  alleges  neglect — total  want  of 
diligence  in  two  particulars  ;  first,  in  providing  no  conductor, 
and  secondly,  in  Laving  a  driver  who  was  careless  of  the  safety 
and  comfort  of  this  female  passenger,  in  that  he  made  no  attempt 
to  stop  the  fight  or  to  eject  the  fighters.  Whether  or  not  these 
carriers,  who  have  intrusted  to  their  care  thousands  of  passengers, 
of  all  ages,  sexes  and  conditions  in  life,  should  provide  a  condactor 
or  other  escort  in  addition  to  the  driver,  is  a  question  of  diligenoe 
or  negligence  for  the  jury,  and  whether  the  driver  used  extraordi- 
nary diligence  to  protect  the  person  of  this  lady  is  peculiarly  so. 

These  questions  should  have  gone  with  the  proof  the  respective 
parties  might  have  made,  to  the  jury,  and  they  should  have  passed 
upon  them.  It  is  true  that,  as  argued  for  defendant  in  error,  there 
may  be  a  difference  between  railroads,  on  which  cars  are  propelled 
by  steam  across  the  country,  and  these  street  railroads  in  cities  ; 
but  both  are  carriers  of  passengers,  and  liable  for  slight  neglect,  or 
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the  abscucc  of  extraordinary  diligence.  And  their  duty  to  their 
passengers,  in  caring  for  their  safe  and  comfortable  conveyance 
from  point  to  point,  is  the  same. 

Whether  this  duty  was  discharged  in  this  case  is  for  the  jury  to 
say,  under  all  the  facts  thereof. 

That  carriers  are  bound  when  injuries  arise  from  other  passen- 
gers, and  the  common  protector  of  all  is  willfully  negligent  by  his 
agents  and  servants  to  interfere,  seems  to  be  established  by  the 
authorities  cited  by  the  counsel  for  the  plaintiff  in  error.  See  53 
Penn.,  512 ;  6  Blackf,  158 ;  55  N.  Y.  108 ;  8.  c,  14  Am.  Rep. 
190 ;  53  Miss.  201 ;  8.  c,  24  Am.  Bep.  689. 

Judgment  reversed* 


Galhouk  y.  Mabshall. 

(610a.275.) 
Intereti  — payable  annuaUy  ^'irUereit  an. 

Upon  a  oontraet  to  pay  interest  annually  on  the  15th  of  May,  the  interest 
may  be  reeovered  without  regard  to  the  time  when  the  prindpal  debt  falls 
dae ;  and  upon  sneh  annual  interest,  interest  is  collectible  from  the  time 
when  it  shoald  have  been  paid.    {See  note,  p.  101.) 

FOREGLOSXJRK    The  opinion  states  the  point    The  plaintiff 
had  judgment  below. 

A,  Johneon,  for  plaintiffs  in  error. 

Ddbney  &  Fimchey  for  defendant 

Jackson,  J.  The  sole  question  made  by  this  record  is  whether 
notes,  the  interest  on  which  was  made  due  and  payable  annually  at  a 
certain  date  each  year,  bore  interest  upon  the  annual  interest  so  due, 
as  well  as  upon  the  original  principal  on  the  final  calculation  of  bal- 
ance due  on  said  notes. 

Onr  Code,  §  2056,  provides  that ''  all  liquidated  demands  where, 
by  agreement  or  otherwise,  the  sum  to  be  paid  is  fixed  or  certain, 
bear  interest  from  the  time  the  party  is  liable  and  bound  to  pay 
tliem.''    These  annual  snms  for  interest  are  fixed  and  certain,  and 
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the  party  was  bound  to  pay  them  on  the  15th  of  May  each  year; 
so  that  the  liability  for  interest  is  within  the  words  of  the  act.  If 
notes  for  this  annal  interest  had  been  separately  given,  they  could 
have  been  sued  for  and  recovered,  separately  from  the  principal ; 
and  such  notes  would  have  borne  interest.  What  difference  can  it 
make  that  the  same  contract  is  as  clearly  expressed  in  the  same 
paper  where  the  promise  is  also  made  to  pay  the  principal  debt  at  a. 
time  certain  ?  Suit  could  have  been  brough  t  for  the  interest  on  the 
15th  of  May  of  each  ycai*  as  well  on  these  as  on  separate  notes ;  and 
the  notes  which  contained  a  promise  to  pay  the  principal  debt  at  a 
certain  date,  and  this  annnal  interest  in  May,  would  have  been  evi- 
dence of  the  promise  to  pay  the  interest  then,  just  as  certain  and 
complete  as  if  promised  in  a  separate  note.  There  can  be  no  differ- 
ence in  principle. 

In  Scott  V.  Saffold,  37  Ga.  384,  it  was  held  in  effect  that  a  con- 
tract whicli  contained  the  words,  '*  interest  to  be  paid  annually  at 
10  per  cent,  otherwise  counted  as  principal*'  was  good,  and  that 
interest  upon  the  annual  interest  arising  under  said  conti*act  was 
collectible. 

That  case  is  like  this,  except  that  the  words  '^  otherwise  counted 
as  principal "  are  not  in  the  notes  here  sued  on;  but  the  legal 
effect  of  the  two  oontracts  is  the  same.  The  promise  to  pay  a  aoia 
certain  at  a  certain  time  is  as  distinct  in  the  one  as-  in  die 
other  case,  and  the  effect  of  that  promise,  to  wit:  to  bear  interest  if 
not  paid,  is  as  complete  in  the  case  at  bar  as  in  the  case  of  the  37th. 

A  man  might  gi^^  another  &  note  for  ten  thousand  dollara  paya^ 
ble  at  the  end  of  ten  years,  with  interest  payable  annually,  and  yet 
refuse  to  pay  any  interest  at  all  as  it  fell  due ;  would  it  be  right,  when 
the  final  accounting  came,  to  let  him  profit  by  not  keeping  hia  prom- 
ise to  pay  the  interest  annually  ?  Could  not  the  payee  sue  for  the 
interest  every  year  and  recover  it  ?  And  would  not  the  payee  be 
entitled  to  recover  interest  from  the  time  each  installment  fell  due, 
up  to  the  time  payment  thereof  was  made  ?  We  think  so.  It  stands 
upon  the  same  principle,  really,  as  coupons  upon  bonds  ;  and  as 
these  fall  due  they  are  recoverable  with  interest  on  them  for  delay. 

There  seem  to  be  two  lines  of  authority  in  our  sister  States,  aad 
many  caaea  have  been  cited  by  counsel  oaeach  side ;  but  we  rest  onr 
judgment  upon  our  own  statute,  and  the  case  in  37th  Ga. 

JudgmBni  affirmed. 
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Nora  BT  THX  Rbpobtkr.  —  In  Hattinot  v.  WisuxtU ,  8  Mass.  435,  it  was  held  that  upon  a 
Bote  made  payable  in  a  certain  number  of  years,  with  interest  annually,  Judgment  can  be 
reooTered  only  for  simple  interest  on  the  principal  sum ;  the  court.observing]that  the  plaintiff 
might  have  brou^t  hi&  action  for  the  faiterest  at  thc^expiration  of  each  year,  and  that  by 
neglecting  this  he  might  be  considered  as  waiving  his  claim  to  compound  interest.    This 
wu  followed,  with  a  more  elaborate  consideration  by  Shaw,  C.  J.,  in  Fen^y  v.  Ferrr/,  2 
Oish.  92,  and  in  Henry  ▼.  Flagg,  13  Mete.  65.    To  the  same  effect,  Sparks  v.  Oarrigues,  1 
Binn.  152, 1C5;  Doe  v.  Warren^  7  Greenl.  48.    In  the  latter  case.  It  was  said:    Interest  ''  is 
AD  acoesBoiy  or  incident  to  prin<dpal .    The  principal  is  a  flxedsum ;  the  accessory  is  a  con- 
stant^ aocniing  one.    The  former  Is  the  basis  or  mbsiratuvi  from  which  the  latter  arises, 
and  upon  which  it  rests.    It  con  never  by  implication  of  law  sustain  the  double  chaiucUer 
of  principal  and  accessory.    Whatever  the  plaintiff  recovers  beyond  the  face  of  the  notes, 
the  som  originally  due,  he  recovers  as  interest.    No  port  of  it  then  hfss  yet'becomtj  prhici- 
pal,  nor  can  It  be  so  TegaPded.  After  intereftt  however  ba»  agccmed,  the  parties,  may  by«ct- 
tilng  an  acoonnt,  tun  it  into  principal.    It  is^  then  in  the  natare of  -a  new  loan ;  *  but  it  docs 
not  become  principal,  by  operation  of  law,  merely  because  It  is  du&"    To  the  same  efTect 
la  ifoipry  v.  Bishop^  5  Pal.  98,  where  it  is  said,  "  if  it  is  voluntarily  jiaid  by  the  debtor, 
although  Boeh.  payment  could  90t  have  been  legally  enforced  IndepenUeBt  df  such  subae- 
qumtagreemflntyit  never  can  be  recovered  back.^*  To«mUar  effect,  SUtkeieyy.  ThompmiHt 
fttPenn.  St.  210;  NUea  v.  Board,  8  Blackf .  158;  Young  v.  HUl,  67  N.  Y.  162;  s.  c,  23  Am. 
Bep.  M. 

In  PindalTa  Ex^r  v.  Batik  of  Marietta,  10  Leigh,  481,  it  was  agreed  that  the  principal 
should  flret  be  paid,  the  interest  meantime  remaining  unpaid.  It  was  held  that  interest 
could  not  be  recovered  on  the  interest,  there  being  no  agreement  therefor. 

The  doctrine  of  hhe  piincipal  caa»  was  held  in  PUree  v.  Rowe,  HS.H,  179,  where  the 
question  was  consldere*!  at  length  b7  Woopburv,  J.  It  was  said  :  "  The  debtor  was  from 
that  time  culpable  for  not  paying  i«,  and  must  he  oresuned  vo  havH  employed  it,.as  well  aa 
the  principal,  to  his  own  profit . "  The  doctrine  of'  waiter.  In  A'.stiPgs  /. "  Wrsr'<i*l,  «tip»*a, 
was  disapproved,  the  court  observing,  **  if  it  proves  any  thing,  it  prove;«  too  Uiuoh.  On  thia 
principle,  thejcredltor,  unless  he  prosecute  as  soon  as  it  becomes  payable,  a  note  whichidoea 
not  mention  interest,  may  be  said  to  waive  any  interest  accruhig  on  the  note  after  it  becomes 
doe.  *'  (Thlscafle,  however,  was  disapproved  by  Sbaw,  C.  J.,  in  Ferry  v, 'Ferry,  euprcL.)  The 
same  was  held  in  Catlin  v.  Lyman,  16  Vt.  44 ;  TaJt^/erro'&fibr'ra  v.  King's  Adm%  9  Dana,  331, 
and  in  Oibbe  v.  ChUkolm^  2  Nott  &  McC.  88;  10  Am.  Deo.  660,  by  Bat  and  Nott,  JJ., 
JoHxaoir,  J.,  dissenting;  Sparks  v.  Oarrigues^  was  disapproved  aokd  State  of  Conn.  v. 
Jadamn^  1  Johns.  Ch.  13,  distinguished  on  the  ground  that  it  was  a  case  of  compound  inter- 
est. The  same  was  followed  in  Singleton  v.  Lewis,  2  HiU  (S.  C),  408 ;  Komum  v.  Dickens, 
Cow.  357,  and  In  Fttzhugh  v.  McPherson,  8  QUI,  408.  In  the  latter  case  it  is  said,  '*  when 
Interest  has  once  accrued  it  becomes  a  debt.**  To  the  same  eilect  is  Bledsoe  v.  Nixon,  69 
X.  C.  83 ;  8.  c,  12  Am.  Bep.  642,  where  it  is  said,  '*  ^y  this  mode  of  computation  compound 
interest  is  not  given,  but  a  middle  course  is  taken  between  simple  and  compound  interest.  '* 
In  Matin  v.  Cress,  9  Iowa,  3?7,  where  interest  was  payable  annually,  it  was  held  that  inter* 
est  upon  the  interest  was  recoverable  at  the  statutory  hut  not  at  the  conventianal  rate. 
Pierce  v.  Bowe,  supra,  was  cited.  To  this  effect  is  also  Cramer  v.  Lepper,  28  Ohio  St.  59; 
B.  CL,  90  Am.  Bep.  756.  In  Wheaton  v.  Pike,  9  B.  I.  482 ;  s.  o.,  11  Am.  Bep.  237,  interest 
was  allowed  on  the  overdue  installments  of  interest,  but  not  after. the  maturity  of  the 
principal* 
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"Williams  v.  Statb. 

(01  Qa.  417.) 

ConeeaUd  weapons — defective  pUtdL 

A  Btatate  makes  it  penal  to  carrj  about  tlie  person,  unless  in  an  open  manner 
and  fullj  exposed  to  view,  any  pistol  except  a  horseman's  pistol.  Tbe  main- 
spring being  disabled  so  as  to  render  a  discharge  of  the  weapon  impossi- 
ble in  the  ordinarj  mode  of  using  fire-arms,  is  no  excuse  or  justification.* 

CONVICTION  of  carrying  a  pistol  concealed  about  the  person. 
It  was  shown  that  the  main-spring  of  the  lock  was  broken^ 
rendering  a  discharge  in  the  ordinary  manner  of  firing  a  pistol  im- 
possible. 

P.  (r.  ThompsoHy  for  plaintiff  in  erroi.  \     ' 

.     ' '  '     '• 
T.  IF.  Ruober,  for  the  State. 


•■ . » 


.  •  • 


Bleckley,  J.  Section  4527  of  the  Code  reads  as  follows  :  "  Any 
person  having  or  carrying  about  his  person,  unless  in  an  open  man- 
ner and  fully  exposed  to  view,  any  pistol  (except  horseman's  pis- 
tols), dirk,  sword  in  a  cane,  spear,  bowie-knife,  or  any  other  kind 
of  knives  manufactured  and  sold  for  the  purpose  of  offense  and 
defense,  shall  be  guilty  of  a  misdemeanor,  etc."  What  is  the  mean- 
ing of  "any  pistol  ?"  This  is  the  sole  question.  "The  ordinary 
signification  shall  be  applied  to  all  words,  except  words  of  art,  or 
connected  with  a  particular  trade  or  subject-matter,  when  they 
shall  have  the  signification  attached  to  them  by  experts  in  snch 
trade,  or  with  reference  to  such  subject-matter."  Code,  §  4.  Pis- 
tol is  a  word  in  general  use  by  the  whole  population,  and  is  conse- 
quently to  be  understood  in  its  ordinary  signification.  With  this  as 
a  standard,  any  object  which  would  usually  bo  called  a  pistol  in 
speaking  of  it,  is  a  pistol.  An  object  once  a  pistol  does  not  cease 
to  be  one  by  becoming  temporarily  inefficient.  Its  order  and  con- 
dition may  vary  from  time  to  time,  without  changing  its  essential 
nature  or  character.    Its  machinery  maybe  more  or  lessi>erfect;  at 

one  time  it  may  be  loaded,  at  another  empty.    It  may  bo  capped 

— ^ —  ■         — ^—^■■■» 

*See  note,  23  Am.  Rep.  603  ;  Hvlchinwn  y.  State^  anJUt  p.  L 
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or  uncapped  ;  it  may  be  easy  to  discharge  or  difficult  to  dis- 
cbarge, or  not  capable,  for  the  time,  of  being  discharged  at 
all ;  still,  while  it  retains  the  general  characteristics  and  appear- 
ance of  a  pistol,  it  is  a  pistol,  and  so  in  common  speech  would 
it  be  denominated.  If  a  pistol  in  the  ordinary  sense  of  the  term, 
and  not  of  that  class  known  as  horseman's  pistols,  it  cannot  law- 
fully be  carried  about  the  person,  unless  in  an  open  manner  and 
fnlly  exposed  to  view.  The  main-spring  being  disabled,  so  as  to 
render  a  discharge  of  the  weapon  impossible  in  the  ordinary  mode 
of  nsing  fire-arms,  is  no  excuse  or  justification,  concealment  in 
carrying  being  interdicted  by  the  statute  whether  the  machinery  of 
the  lock  be  sound  or  unsound.  In  tjiis  ruling  we  decide  differently 
from  what  was  held  by  the  Supreme  Court  of  Alabama  on  a  similar 
point,  in  Evans  v.  Siate^  46  Ala.  88  ;  but  while  we  regret  to  have 
BO  respectable  a  precedent  against  us,  we  have  convictions  both  as 
to  the  meaning  and  policy  of  our  statute  which,  for  us,  are  decisive. 

Judgment  afflrmed. 


Ray  v.  BuRBANK. 

(81  Oa.  606.) 
IfegUgBnce — compounding  of  preseriptUmhy  druggie  for  animal. 

Where  a  draggist,  in  good  faith,  reoommends  a  prescription  not  as  Uis  own, 
bnt  as  that  of  another  named  person,  and  thereupon  is  ordered  I\y  hia  cus- 
tomer to  fill  It,  and  does  so,  charging  only  for  the  medicines  and  for  com- 
pounding them,  he  is  not  responsible  to  the  customer  for  any  damage  which 
majT  result  from  the  use  or  administration  of  the  remedy  bj  the  latter. 

A  CTION  of  negligence  for  injury  to  horse.  The  defendants, 
^/x  druggists,  compounded  for  plaintiff  a  prescription  for  a  dis- 
ease with  which  his  horse  was  affected.  They  truthfully  stated 
to  him  that  it  was  a  prescription  prepared  by  one  Mann,  which 
Mann  had  used  with  success,  and  they  recommended  it  to  plaintiff. 
He  applied  it  to  his  horse,  and  the  horse  was  damaged,  where- 
fore he  brought  suit.     The  defendants  had  judgment  below. 

Ivy  F.  Thompson,  J.  R.  Barber  and  Alexander  £  Wright^  foi 
plaintiff  in  error. 

E.  K.  BroyleSf  for  defendants. 
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Bleckley,  J.  [After  stating  the  facts  and  evidence]  There 
Boems  to  be  no  reason  to  question  the  good  faith  of  the  druggist. 
To  fill  a  prescription  is  to  furnish,  prepare  and  combine  the  requis- 
ite materials  in  due  proportion  as  prescribed.  It  is  urged  that 
prescriptions  refer  to  medical  provision  for  human  beings,  and  do 
not  appertain  to  the  medication  of  animals,  or,  at  least  that  they 
can  proceed  only  from  professional  sources,  and  are  not  prescrip- 
tions if  they  emanate  from  common  persons.  Why  a  recipe  or 
formula  for  the  treatment  of  horses  may  not  be  called  a  prescrip- 
tion we  do  not  see,  from  whatever  source  it  may  proceed.  Life  and 
health  are  physical,  and  are  common  to  man  and  brute,  and  a 
plain,  unscientific  person  may  prescribe  with  less  skill  than  a  phy- 
sician or  a  veterinary  surgeon,  but  at  times,  perhaps,  with  equal 
efficiencv.  At  all  events,  the  owner  of  a  liorse  is  entitled  to  choose 
his  medicine,  and  if  ho  chooses  it  on  the  mere  recommendation  of  a 
dniggist,  and  the  druggist  is  guilty  of  no  bad  faith,  the  failure  of 
the  medicine  is  simply  a  misfortune.  The  evidence  is  not  neces- 
sarily convincing  that  there  was  want  of  skill  in  the  act  of  com- 
pounding, or  any  departure  from  the  recipe  either  in  selecting  or 
combining  the  materials.  All  that  can  be  certainly  said  is,  that 
in  the  given  case  the  remedy  proved  disastrous. 

Judgment  affirmed. 


Mahek  y.  Millers. 

(61  Qa.  656.) 

Contract  — mlidity, 

A,  contract  was  made  between  employers  on  the  one  band  and  a  derk 
and  a  drayman  on  the  other,  for  the  deliverj  of  sacks  of  meal  and 
flour  from  the  mill  of  the  former,  whereby  the  clerk  was  to  make  out  aod 
send  with  each  dray  load  a  correct  note  of  the  number  of  sacks  put  upon  the 
dray,  and  any  excess  of  sacks  delivered  by  the  drayman  above  the  namber 
noted  in  the  ticket  was  to  be  credited  to  the  drayman  and  charged  to  the 
clerk,  and  any  deficiency  was  to  be  charged  to  the  drayman  and  credited  to 
the  clerk,  the  clerk's  place  being  in  the  mill,  and  the  drayman  not  bein^ 
allowed  to  enter  It.     Held,  not  immoral  or  illegal. 

ACTION  on  contract.     The  facts  are  sufficiently  stated  in  the 
head-note  and  opinion.     Defendants  had  judgment  below. 

J".  Oanahl,  for  plaintiff  in  error. 
H.  Clay  Foster,  for  defendant. 
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Bleckley,  J.      The  contract  '.vas  somewhat  peculiar,  but  its 
object  evidently  was  to  prevent  any  combination  between  the  clerk 
and  the  drayman^  to  keep  down  disputes  and  to  stimulate  the  vig- 
ilance of  each  in  seeing  that  the  count  at  the  mill  and  the  ticket 
representing  the  count  were  correct.     The  rule  established  was 
something  like  that  which  is  said  to  prevail  with  banks,  or  some  of 
them,  of  requiring  mistakes  to  be  rectified  at  the  counter  before 
the  customer  withdraws.    The  clerk  and  drayman  were  put  upon 
equal  and  similar  terms.     Each  assented  to  the  terms  as  a  part  of 
the  contract  of  employment,  and  the  purpose  was  to  secure  not 
outcounting  but  correct  counting.    The  sum  of  the  matter  was 
that  the  clerk's  ticket  was  to  be  conclusive  evidence  to  discharge 
the  clerk  and  charge  the  drayman ;  and  as  the  effect  of  this  was  to 
give  the  clerk  the  benefit  of  all  short  deliveries,  if  any  by  chance 
should  occur,  and  to  burden  the  drayman  to  that  extent  in  favor  of 
the  clerk,  it  was  but  fair  and  equal,  on  the  other  hand,  to  give  the 
drayman  the  benefit  of  all  over-deliveries  that  might  by  chance 
occur,  and  to  bnrden  the  clerk  to  that  extent  in  favor  of  the  dray- 
man.   The  standard  was  the  ticket,  and  by  that  the  proprietors  of 
the  mill  settled  with  both  parties.    The  proprietors  claimed  neither 
more  nor  less  than  the  ticket  called  for ;  if  the  drayman  produced 
less  at  the  point  where  his  dray  was  unloaded  the  clerk  was  cred- 
ited jast  as  if  all  had  been  produced,  and  the  drayman  had  to  make 
good  the  deficiency ;  if  he  produced  more,  the  proprietors  did  not 
take  the  benefit  of  the  excess,  but  gave  the  drayman  credit  for  it, 
and  charged  it  to  the  clerk.     The  shorts  were  thus  thrown  on  the 
drayman,  and  the  longs  Jon  the  clerk.     The  drayman  received  from 
the  clerk  at  the  door  of  the  mill,  outside  of  the  building,  and  had 
no  right  to  enter.    The  clerk's  place  was  on  the  inside ;  these  posi- 
tions were  assigned  to  the  parties  by  the  regulations.     Not  only 
was  it  the  clerk's  duty  to  protect  himself  by  diligence  in  counting 
the  sacks  and  in  making  out  the  ticket,  but,  as  he  was  in  charge  of 
the  Btock  and  of  the  room  which  contained  it,  it  was  equally  his 
duty  to  guard  against  theft  by  the  drayman.     He  should  have  seen 
that  the  drayman  did  not  enter  but  kept  on  the  outside  when  he 
came  for  a  load  and  a  ticket.    The  terms  of  the  contract  were  not 
immoral  or  illegal. 

[Omitting  another  question.] 

Judgment  afirmed. 
Vol.  XXXIV  — 14 
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Phcehix  Insurance  Co.  v.  Tuoekb. 

(Sttlll.6i.) 
Insurance— leaving  premises  f>aeani. 

The  owner  of  an  insured  dwelling-liooBe,  wishing  to  leave  the  State,  rented 
the  premises,  possession  to  be  delivered  on  Satordaj.  On  the  next  pre- 
ceding Friday  he  sold  such  personal  property  as  he  did  not  wish  to  remove, 
and  his  family  left  the  premises  permanently.  He  remained  on  the  premises, 
retaining  a  bed  and  l)edding  and  a  few  other  articles  of  household  famitare 
of  small  value,  until  Saturday  night,  at  nine  o'clock,  the  tenant  not  having 
taking  possession,  and  then  went  to  a  city,  a  mile  distant,  and  spent  the 
night  with  his  family,  who  were  temporarily  sojourning  tliere.  On  Sunday 
he  returned  to  the  premises  and  then  stayed  until  seven  o'clock  r.  M . ,  w^jen 
he  again  went  to  the  city  and  spent  the  night,  leaving  the  said  fumlture  in 
the  house.  That  night  the  house  was  destroyed  by  an  incendiary  fire. 
Held,  that  the  court  could  not  determine  as  matter  of  law  that  the  premises 
were  vacant  and  unoccupied,  within  the  meaning  of  the  Insoranoe  policy^ 
but  it  was  a  question  of  fact. 

ACTIOK    Oil  fire  policy.    The  opinion  states  the  case.     The 
plaintiff  had  judgment  below. 

Howell  <&  HamiUon,  for  appellant 
Mm  W.  Packard,  for  appellee. 
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MuLKEY,  J.  This  is  an  appeal  from  a  jadgment  rendered  in  the 
McLean  county  Circuit.  Courts  in  favor  of  appellee,  and  against 
appellant,  upon  a  policy  of  insurance  against  loss  or  damage  by  fire, 
issued  by  the  latter  upon  the  dwelling-house  of  appellee  situated  on 
a  small  fruit  farm  about  a  mile  south  of  the  city  of  Bloomington. 
[Omitting  minor  points.] 

Again  it  is  objected,  that  in  violation  of  a  condition  in   the 

policy,  the  house^   at  the  time  of   its  destruction  by  fire,   was 

vacant  and   unoccupied.     If  this  be   true  as  a  fact,   it  is  fatal 

to  appellee's  right  of  recovery,  and   the  judgment  of  the  court 

below  must,  for  that  reason  if  no  other,  be  iwersed.    The  policy 

in    question,   among  other    provisions,   contains    the   following: 

''And  it  i3  agreed  and  declared  to  be  the'  true  intent  and  meaning 

of  the  parties  hereto,  that  if  the  above  mentioned  premises    ^    * 

*    be  vacant  or  unoccupied  or  not  in  use,  unless  agreed  to  by  this 

corporation  in  writing  upon  this  policy,  from  thenceforth  so  long 

as  the  same  shall  be  vacant  or  unoccupied,  or  not  in  use,  or  the 

hazard  otherwise  increased,    ♦     ♦    *    this  policy  shall  be  of  no 

force  or  effect." 

It  appears,  from  the  evidence,  that  on  the  night  of  November  ISy 
1874,  the  same  being  Sunday,  the  dwelling-house  covered  by  the 
policy  was  destroyed  by  fii*e.  The  destruction  was  total,  and  evi- 
dently the  work  of  an  incendiary.  On  the  Thursday  night  previous, 
an  unsuccessful  attempt  had  been  made  to  destroy  it  in  the  same  way, 
but  it  was  discovered  by  appellee  in  time  to  extinguish  the  fire 
before  any  serious  damage  occurred. 

It  further  appears  from  the  evidence,  that  some  time  before  the 
loss  appellee  had  determined  to  leave  the  premises  and  move  to 
Nevada,  and  for  several  days  before  the  fire  he  was  actively  engaged 
in  making  preparations  to  do  so.  He  had  already  rented  the  prem- 
ises to  another,  who  was  to  have  taken  possession  on  Saturday,  but 
in  consequence  of  rain  he  was  unable  to  do  so.  On  Friday  preced- 
ing the  fire  appellee  made  sale  of  such  articles  of  property  as  he  did 
not  wish  to  take  with  him.  On  the  evening  of  that  day  his  family 
left  the  premises  without  any  intention  of  returning,  at  least  until 
after  appellee's  return  from  Nevada,  where  he  subsequently  went. 
Appellee  remained  on  the  premises  Friday  and  Friday  night,  having 
retained  with  him  a  bed,  bedding  and  some  other  articles  of  house- 
hold goods  of  comparatively  little  value,  his  family  in  the  meantime 
having  stopped  in  the  city  waiting  until  he  could  perfect  his 
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arrangements  for  leaving.  He  also  remained  on  tbe  premises  all  the 
next  day  and  until  abont  nine  o'clock  of  the  night  of  that  day,  when 
he  went  into  the  city  and  spent  the  balance  of  the  night — we  pre- 
sume with  his  family.  On  Sunday  he  returned  to  the  premises  and 
remained  there  till  seven  o'clock  at  night,  when  he  again  went 
back  to  the  city  and  spent  the  night  there,  leaving  his  bed,  bedding, 
etc.,  in  the  house,  and  that  night,  while  he  was  in  the  city,  it  was, 
as  before  stated,  destroyed  by  fire. 

These  are  the  simple,  unvarnished  facts  as  disclosed  by  the 
record.  And  the  question  now  presented  is,  can  this  court  upon 
this  state  of  facts  say,  as  matter  of  law,  that  within  the  meaning  of 
the  policy  the  premises  in  question  were  vacant  and  unoccupied  at 
the  time  of  the  fire  ? 

The  condition  in  the  policy  rendering  it  inoperative  in  the 
event  the  premises  should  become  vacant  and  unoccupied,  was 
one  that  appellant  had  a  right  to  exact,  and  when  appellee 
accepted  the  policy  with  that  provision  in  it,  he  became  bound  by  it, 
and  it  is  the  duty  of  courts  to  enforce  it  like  any  other  contract 
Xow,  what  is  meant  by  the  term  "vacant  or  unoccupied,"  in  the 
connection  in  which  it  occui-s  in  the  policy, is  a  question  of  law; 
but  whether  the  house  was,  at  the  time  of  the  fire,  within  the 
meaning  of  the  policy,  vacant  and  unoccupied,  was  a  question 
of  fact  for  the  determination  of  the  jury.  In  this  particular  case 
the  jury  found,  as  a  matter  of  fact,  that  the  premises  were  not,  at 
the  time  of  the  fire,  vacant  and  unoccupied.  But  as  in  all  other 
cases,  if  the  finding  of  the  jury  was  manifestly  against  the  evidence, 
it  was  the  duty  of  the  court  to  have  set  the  verdict  aside  and 
granted  a  new  trial. 

This  court  has  had  occasion  to  determine,  as  a  matter  of  law, 
what  is  meant  by  the  term  "vacant  and  unoccupied,"  in  the  condi- 
tion  of  a  policy  of  insurance  like  the  one  now  under  consideration. 

In  American  Insurance  Co.  v.  Padfield,  78  III.  167,  it  was  said 
with  reference  to  a  similar  condition.  "A  fair  and  reasonable  con- 
struction of  the  language  of  vacant  and  unoccupied  is,  that  it 
should  be  without  an  occupant — without  any  person  living  in  iL 
♦  ♦  *  The  language  is  not  used  in  a  technical,  but  popular 
sense."  This,  then,  must  be  taken  to  be  the  meaning  of  the  term, 
and  it  results  that  the  real  inquiry  in  this  case  is,  whether  appelle« 
might,  at  the  time  of  the  fire,  be  regarded,  within  the  meaning  ol 
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the  policy,  still  liying  in  the  house  in  question,  for  it  is  manifest 
his  person  was  not  in  the  house  at  the  time. 

It  must  be  conceded  also  that  the  mere  fact,  that  appellee  had  at 
the  time  of  the  fire  a  bed,  bedding,  and  other  articles  in  the  house, 
would  not,  of  itself,  have  protected  him  from  the  operation  of  the 
prorision  in  question.  And  it  is,  moreover,  equally  certain  that 
where'  the  assured  leaves  the  premises  actually  vacant  —  that  is, 
without  any  occupant  in  them  for  an  unreasonable  length  of  time  — 
the  animus  revertendi  will  not,  howeyer  clearly  it  may  appear, 
relieve  him  from  the  operation  of  such  a  condition  in  the  policy. 
Now  this  case  is  not  in  some  respects  like  the  case  last  cited. 
There  the  premises  covered  by  the  policy  were  in  the  possession  of 
a  tenant  at  the  time  the  insurance  was  effected,  and  the  tenant  had 
^fcirely  left  the  premises  for  some  two  months  before  the  fire,  and 
the  assured  had  been  notified  of  this  fact  and  had  taken  uo  steps 
to  supply  his  place  with  another  tenant.  But  the  case  was  like  the 
present  in  this,  that  there  were  some  household  goods  and  effects 
in  the  building  insured  during  the  time  it  was  so  vacated  and  at 
the  time  of  the  fire. 

The  object  of  courts,  when  enforcing  a  provision  in  a  policy  like 
this  should  be  to  endeavor  to  so  construe  it  as  to  give  effect  to 
what  might  reasonably  be  supposed  to  have  been  the  intention  of 
the  parties  when  they  consented  to  it  It  will  hardly  be  contended 
that  such  a  condition  requires  that  the  assured,  or  some  of  his 
family,  should  be  actually  in  the  house  all  the  time.  He  may  be 
living  alone,  or  he  may  have  only  a  wife.  In  such  cases  business, 
social  and  religious  duties,  would  necessarily  require  the  premises, 
in  the  literal  sense  of  the  term,  to  be  often  vacant  and  unoccupied. 
Suppose,  in  such  case,  the  assured  and  his  wife,  being  the  only 
members  of  the  family,  go  to  spend  a  night  with  a  neighbor  to  sit 
up  with  the  sick,  does  his  policy,  having  such  a  clause  in  it,  be- 
come immediately  suspended  when  he  and  his  wife  pass  from  under 
their  own  roof?  And  does  the  assured,  while  at  the  house  of  his 
neighbor,  discharging  a  duty  imposed  alike  by  religion  and  human- 
ity, cease  to  be  an  occupant  within  the  meaning  of  the  policy  ? 
Could  it  have  been  intended  by  the  company  or  the  assured  that 
if  a  loss  occnrred  under  such  circumstances  the  company  would  be 
relieved  from  all  liability?  We  do  not  think  so.  And  in  such 
cases  the  liability  could  hardly  be  made  to  depend  on  the  urgency 
or  neoeflsities  that  called  the  assured  away. 
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Suppose  the  assured  and  his  wife,  instead  of  going  to  sit  up 
with  the  sick,  go  to  attend  a  social  gathering,  would  he  lose  the 
benefit  of  his  jwlicy  if  a  fire  should  occur  while  there?  We  think 
not.  Courts  could  hardly  go  into  an  inquiry  as  to  the  reasons 
which  lead  to  a  temporary  absence,  with  a  view  of  determining 
whether  the  operation  of  the  policy  was  suspended  daring  such 
absence.  If,  then,  one  having  a  policy  of  this  kind  may  go  to 
church,  or  spend  a  day  or  night  with  a  neighbor,  without  ceasing 
to  be  an  occupant  of^  the  premises,  within  the  meaning  of  the  pol- 
icy, it  follows  that  appellee  going  to  town  on  Saturday  or  Sunday 
night  would  not,  of  itself,  have  had  the  effect  of  relieving 
appellant  from  the  obligations  imposed  by  the  policy,  for  the 
mere  fact  that  he  intended  to  leave  as  soon  as  he  could  surrender 
the  possession  to  his  tenant  would  not  have  the  effect  of  depriving 
him  of  such  rights  as  other  persons  might,  under  a  similar  policy, 
exercise,  who  had  no  such  intention  of  leaving.  The  eircumstances 
under  which  appellee  was  placed  are  peculiar.  He  finds  it  necessary 
for  him  to  change  his  residence.  He  well  understands  it  will  not 
do  for  him  to  start  on  his  journey  to  Nevada  leaving  the  premises 
unoccupied.  He  had  paid  the  premium  on  his  policy  and  he  w^aa 
entitled  to  its  benefits. 

He  leases  the  premises  for  three  years  to  another,  who  wants  to 
take  possession  on  Saturday,  and  it  is  arranged  and  intended  that 
he  shall  do  so. 

Accordingly,  on  Friday  evening,  the  assured  removes  most  of  his 
effects  out  of  the  house,  and  sends  his  family  to  the  city,  about  a 
mile  distant,  to  remain  there  till  he  can  join  them.  He  remains 
over,  keeping  a  bed  and  bedding,  and  some  other  articles  for  hia 
use  while  there,  expecting  the  next  morning  to  surrender  the  pos- 
session  to  his  tenant;  but  next  day  brings  with  it  a  rain,  which 
prevents  the  tenant  from  coming,  and  so  of  course  the  change  of 
occupancy  cannot  be  properly  effected  till  Monday;  yet  the  assured 
remains  there  on  Saturday  and  Sunday,  as  he  says  himself,  for  tho 
purjiose  of  taking  care  of  the  property;  but  in  the  mean  time  the 
property  is  destroyed  by  fire. 

All  these  facts  show  a  manifest  purpose  on  his  part  not  to  leave 
the  premises  till  they  were  turned  over  to  his  tenant  —  otherwise 
he  would  have  gone  with  his  family  at  the  start.  And  the  fact  that 
he  spent  Saturday  and  Sunday  nights  in  the  city  did  not  have  tbe 
effect  to  make  the  pi*cmises  vacant  and  unoccupied  in  the  sense  of 
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the  policy.  He  and  his  whole  family  might  have  spent  a  night 
there  ivithont  forfeiting  his  rights  under  it,  provided  they  went 
with  the  intention  of  returning.  Nor  could  t!ie  fact  that  his  family 
did  not  intend  to  return  make  any  difference,  so  long  as  he  remained 
there  himself.  lie  was  the  head  of  the  family.  Uis  domicile  and 
home,  in  law,  were  theirs ;  and  their  rights,  with  respect  to  its 
occapancy  and  possession,  must  be  regarded  as  subordinate  to  his. 
Until  he  had  finally  left,  it  was  immaterial  where  they  were,  so 
far  as  his  rights  under  the  policy  were  concerned.  The  facts  simply 
show  that  appellee  was  making  preparations  to  vacate  and  give 
the  possession  and  occupancy  to  another.  The  thing  was  merely 
infieri^TLot  consummated. 

We  are  therefore  of  opinion  that  the  premises  were  not,  within 
the  meaning  of  the  policy,  vacant  and  unoccupied.  This  was  really 
the  only  important  or  doubtful  question  in  the  case,  if  indeed  it 
can  be  said  to  be  doubtful.  Nothing  could  be  gained  by  a  review 
of  the  authorities  on  this  question.  They  are  all  in  accord  upon 
the  proposition  that  to  permit  the  insured  premises  to  become  vacant 
and  unoccupied  avoids  the  policy.  But  it  is  believed  that  no  case 
can  be  found  where  premises  hare  been  held  to  be  vacant  and  unoc- 
cupied under  circamstances  similar  to  those  appearing  in  this 
case,  and  even  if  such  case  could  be  found  we  would  not  ^eel  inclined 
to  follow  it  Such  a  provision  in  a  policy  must  have  a  reasonable, 
practical  construction,  and  not  be  made  a  mere  snare  to  catch  the 
unwary.' 

While  some  of  the  instructions  for  appellee  are  justly  subject  to 
criticism,  yet  we  do  not  believe  that  the  jury  was  misled  by  thenu 
For  if,  under  the  facts,  the  premises  were  not  vacant  and  unoccu- 
pied, as  we  hold  they  were  not,  then  the  judgment  is  right,  what- 
ever the  instructions  may  have  been. 
We  are  of  opinion  that  the  judgment  should  be  affirmed. 

Judgment  affirmed. 


Wauoeb  and  Soholfield,  JJ.,  dissenting. 
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Cairo  and  St.  Loins  Railroad  Co.  v.  Peoples. 

(98  m.  97.) 

Constitutional  law —  doubls  damages  — fencinff  ra/Uway. 

A  Btatnte  making  a  railway  company,  neglecting  to  maintain  proper  fenoM 
along  its  tracks,  liable  in  double  damages  for  stock  straying  on  the  tzack 
and  being  killed,  is  constitutional.     {See  note,p,  115.) 

ACTION  to  recover  double  the  value  of  a  cow  killed  by  defend- 
ant's railway  train.  The  opinion  states  the  case.  The  plaintiff 
had  judgment  below. 

Jtidd  S  WhiteJiouse,  W.  S.  Searls  and  L.  P.  Butler,  for  appellant. 
The  act  of»  1874,  Rev.  Stat.  p.  807^  providing  that  railroad  cor- 
porations shall  be  liable  for  '^  double  the  amount  of  damages^"  in 
case  of  injury  to  live  stock  which  may  get  upon  a  railroad  track  by 
reason  of  a  failure  of  the  company  to  erect  and  maintain  fences,  as 
required,  is  in  violation  of  that  clause  of  the  Constitution  of  1870 
which  provides  that  "  no  person  shall  be  deprived  of  life,  liberty  or 
property,  without  due  process  of  law." 

If  this  be^a  penal  statute,  the  fine  or  penalty  should  be  imposed 
for  the  benefit  of  the  State,  and  not  go  to  the  individual  injured. 

The  right  of  a  plaintiff  to  recover  punitive  damages,  or  mora 
than  full  compensation  for  an  injury,  has  been  gravely  questioned* 
Byak,  C.  J.  in  Bass  v.  Cliicago  and  North-western  Ry.  Co.y  42  yfis- 
672  ;  s.  c,  24  Am.  Rep.  437. 

Punitive  damages  arc,  in  fact,  given  in  consideration  of  some 
extreme  hardship ;  but  a  right  to  recover  double  damages  author* 
izes  the  taking  of  a  certain  amount  of  the  property  of  one  person 
and  giving  it  to  another,  after  all  actual  damages  have  been  satisfied, 
and  when  no  other  consideration  could  enter  into  the  case  than  the 
actual  damages  suffered.  A  recovery  of  such  damages,  through  the 
compulsory  process  of  the  courts,  deprives  a  party  of  **  property 
without  due  process  of  law." 

The  phrase,  ^'due  process  of  law,"  is  equivalent  to  "the  law  of 
the  land,"  and  a  statute,  to  be  a  law,  must  be  one  which  the  Ie^9- 
lature  had  power  to  pass.  Sheppard  v.  Johnson^  2  Humph.  285  ; 
State  V.  Dougherty,  60  Me.  509 ;  State  v.  Simmons,  2  Spear,  767. 
These  phrases  are  designed  to  exclude  arbitrary  power. 
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In  effect,  the  question  resolves  itself  simply  to  this:  whether  the 
legislature,  for  any  purpose,  oau  force  one  man  to  compensate 
another  twice,  or  twenty  times,  for  an  injury. 

It  may  be  stated  as  an  established  maxim  in  the  policy  of  the 
State,  that  the  legislative  authority  cannot  reach  the  life,  liberty  or . 
property  of  the  individual,  except  when  he  is  convicted  of  crime, 
or  when  the  sacrifice  of  liis  property  is  demanded  by  a  just  regard 
for  the  public  welfare.  Taylor  v.  Porter,  4  Hill,  145  ;  Wilkinson 
T.  Leland,  2  Pet.  658.  See,  also,  Bay  City  and  Sagvmw  Railroad 
Co.  v.  Au%tin,2\.  Mich.  401 ;  Lewis  v.  Webb,  3  Greenl.  320;  Holden 
T.  James,  11  Mass.  396 ;  6  Am.  Dea  174 ;  James  v.  Reynolds,  % 
Tex.  251, 

AUbright  £  WJiife,  for  appellee. 

Scott,  J.  This  action  was  commenced  under  section  37,  chapter 
114,  Rev.  Stat  1874,  which  provides  that  every  railroad  corporation 
that  shall  fail  to  erect  and  maintain  suitable  fences  on  either  side 
of  its  road  within  six  months  after  the  same  is  open  to  use,  sufficient 
to  prevent  stock  from  getting  on  the  track,  shall  be  'Hiable  for 
double  the  amount  of  all  damages  '^  which  may  be  done  by  its  agents, 
engines  or  cars,  to  stock  on  such  track. 

[A  minor  point  omitted.J 

The  point,  however,  relied  on  with  the  most  confidence  for  a  re- 
versal of  the  judgment  is,  that  the  statute  authorizing  a  recovery 
of  double  the  amount  of  damages  done  to  stock,  where  there  has 
been  a  failure  on  the  part  of  a  railroad  corporation  to  comply  with 
the  provisions  of  the  act  cited  in  regard  to  fences,  is  unconstitu- 
tional, and  for  that  reason  the  judgment  should  be  set  aside. 

Article  2,  section  2,  of  the  Constitution  of  1870,  provides,  "no 
person  shall  be  deprived  of  life,  liberty  or  property,  without  due 
process  of  law  ;  ^  and  it  is  with  that  provision  of  the  Constitution, 
it  is  said,  the  statute  allowing  the  recovery  of  double  damages  in 
BQch  cases  is  in  conflict.  The  argument  seems  to  be,  if  we  fully 
oomprehend  it,  that  any  statute  that  allows  a  party  injured,  in  any 
case,  to  recover  beyond  the  actual  damages  sustained,  in  some  way 
deprives  the  wrong-doer  of  his  property  '^  without  due  process  of 
law ; "  but  how  that  conclusion  is  reached  is  not  apparent.  Statutes 
giving  the  owner  the  right  to  recover  against  an  officer  who  sells 
luder  process  of  court  property  exempt  from  execution,  in  some 
Vol.  XXXIV  — 15 
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cases  twice  and  others  three  times  its  value,  have  been  enforced  in 
this  State  through  a  long  series  of  jea,rs,  without  any  suggestion 
from  any  source  that  such  statutes  contmvene  any  constitutional 
provision  designed  for  the  protection  of  the  property  of  the  citizen. 
That  such  statutes,  as  well  as  the  one  we  are  considering,  are  in 
their  nature  penal,  may  be  admitted,  but  that  is  not  their  distin- 
guishing feature.  Such  statutes  are,  no  doubt,  designed,  in  part, 
to  punish  the  wrong-doer  for  negligent  and  willful  omissions  of 
duty,  imposed  by  considerations  of  public  concern ;  but  most  of  all, 
the  purpose  is  to  furnish  the  party  injured  compensation  for  wrongs 
done  to  his  person  or  property. 

It  is  undeniable  law,  at  least  in  this  State,  that  in  actions  for  per- 
sonal injuries  the  party  injured  may  recover  beyond  actual  damages 
sustained,  and  where  the  facts  and  circumstances  warrant  the  belief 
the  injury  was  willfully  inflicted,  may  recover  exemplary  or  puni- 
tive damages.  In  such  cases  the  damages  recovered  are  both  puni- 
tive and  compensatory.  So  with  the  statute  we  are  considering, — 
it  is  in  its  nature  penal  as  well  as  compensatory.  While  the  remedy 
given  affords  compensation  to  the  party  whose  stocl:  is  injured  or 
killed,  it  compels  the  observance  by  railroad  corporations  of  those 
duties  imposed  by  law  for  the  security  of  the  property  of  persons 
residing  in  the  vicinity  of  their  lines  of  road.  The  enforcement  of 
such  duties  has  always  been  regarded  as  within  the  police  powers  of 
the  State,  and  may  be  invoked  whenever  the  legislature  deems  it 
necessary  to  secure  the  public  w^elfare.  It  is  not  perceived  how  the 
exercise  of  such  powers  contravenes  any  provision  of  our  Constitn- 
tion,  or  deprives  one  of  his  property  "without  due  process  of  law.** 
With  equal  propriety  it  might  be  urged  that  the  imposition  of  any 
penalty  for  wrongful  conduct  is  inhibited  by  that  provision  of  the 
Constitution, — a  position  that  finds  no  sanction  in  reason  or  law. 

That  the  compensation  provided  by  statute  in  such  cases  as  the 
one  at  bar,  although  partaking  of  the  nature  of  penalty,  may  be 
recovered  in  the  name  of  the  party  injured,  has  been  uniformly 
allowed  under  analogous  statutes  by  the  practice  in  this  State.  lu 
the  recent  case  of  Cairo  and  St.  Louis  Railroad  Co,  v.  Murray^  83 
111.  76,  it  was  expressly  ruled,  in  a  case  arising  under  this  statate, 
that  the  action  was  properly  brought  in  the  name  of  the  owner  of 
the  stock,  and  that  it  need  not  be  in  the  name  of  the  people. 

The  case  of   Atchison  and  Nebraska  Railroad  Co.  v.  Baiy,  6 
Neb.  37 ;  &  c,  29  Am.  Sep.  356,  cited,  cannot  be  regarded  as  ac^n- 
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trolling  authority.  That  case  seems  to  regard  *'  doable  damages  "  for 
stock  killed  or  injured  as  purely  a  penalty, — a  proposition  to  which 
we  cannot  fully  yield  our  assent  Considering  double  damages  as 
penalty,  the  conclusion  reached  by  the  court  in  the  case  cited  was 
ineyitable^as  the  Constitution  of  that  State,  as  the  opinion  declares, 
provides,  that  "  all  fines  and  penalties  ♦  ♦  ♦  shall  be  appro- 
priated exclusiTcly  to  the  use  and  support  of  common  schools,"  and 
hence  the  decision  that  no  private  individual  could  recover  the 
penalty.  But  we  have  no  such  constitutional  provision  in  this  State, 
and  besides,  the  damages  given  by  statute  in  such  cases  are  not  ex- 
cinsively  penalty,  but  are  to  bo  regarded  as  compensation  as  well  as 
penalty,  and  may  therefore  be  recovered  in  the  name  of  the  owner 
of  the  stock.  Clearly,  it  is  nothing  more  than  a  remedy  given  by 
statute  for  injary  done  to  the  property  of  the  citizen,  which  it  is 
understood,  it  is  competent  at  all  times  for  the  legislature  to  pro- 
vide. 

The  judgment  is  warranted  by  the  law  and  the  evidence,  and 
must  be  affirmed. 

Judgment  affirmed. 

KoTB  BT  THx  RiPORTKB.  —At  the  Same  term,  m  Cairo  <f  Bi,  Louis  BcLibroad  Co,  v.  TTar- 
rtngtcn,  98  111.  97,  the  same  doctrine  was  held.    Walkkb,  C  J.,  said: 

**  If  the  power  to  require  railroad  compcmiee,  as  a  police  regulation,  to  fence  their  roada 
is  coostitiitional  —  and  we  have  seen  it  is  —  then  It  must  f (dlow  that  the  general  assembly 
is  armed  with  ample  power  to  adopt  such  means  as  wiU  compel  a  compliance  with  the 
requirement.  When  such  requirements  are  made  of  individuals  they  may  unquestionably 
be  enforced  by  penalties  or  forfeitures,  and  no  valid  reason  is  perceived  why  the  same 
power  may  not  be  exerted  to  oompel  a  compliance  by  corporate  bodies.  If  the  forfeiture 
of  a  sum  equal  to  the  value  of  the  property  destroyed  is  a  penalty,  there  can  be  no  ques- 
tion of  the  competency  of  the  legislature  to  impose  it  for  a  failure  to  comply  with  the  law. 
This  f (wfeiture  of  a  sum  over  and  above  the  value  of  the  property  equal  to  that  sum, 
although  not  called  a  penalty  by  the  act,  is,  in  all  essential  particulars,  a  penalty.  It  would 
have  been  no  more  so  had  it  been  so  named. 

*'  The  policy  of  this  law  Is  apparent.  It  in  to  protect  the  public  against  injury  incident  to 
eniHslnps  between  the  trains  and  animals  being  on  the  track.  To  acoompUdi  this  the  oom- 
IMUiiew  are  required  to  fence  their  roads,  and  to  compel  obedience  to  the  requirement  the 
penalty  is  imposed  for  a  non-compliance.  It  is  true  c^er  means  more  stringent  or  lighter 
in  tbeir  character  might  have  been  adopted,  but  the  means  was  in  the  choice  of  the  law- 
making power. 

'*  As  illnstrattve  of  the  exercise  of  such  power  we  may  refer  to  some  of  the  enactments 
by  oar  geawal  assembly.  An  action  is  given  to  any  defendant  in  execution  to  recover 
doable  the  value  of  property  exempt  from  levy  and  sale  on  execution,  when  seized  by  an 
oAoer  having  soch  a  writ.  Also,  to  recover  from  a  ferryman  the  money  paid,  and  a  pen- 
alty of  five  dollars,  for  charging  more  than  legal  tolls  for  ferrying  the  injured  pcu-ty.  Also, 
a  forfeiture  ot  three  dollars  and  all  damages  sustained  by  reason  of  a  ferryman  failing  to 
perform  his  duty.  The  Judgment  and  execution  law  gives  an  action  to  the  debtor  in  exe- 
ctttion  against  an  officer  in  Ave  times  the  actual  damage  sustained,  for  a  fraudulent  sale, 
or  such  a  return  of  a  sale  by  ihe  officer  maldng  the  same.  The  chapter  entitled  *  Mines ' 
Sives  a  penalty  of  $500,  in  addition  to  the  damages  sustained,  to  the  owner  of  mineral 
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lands,  by  a  treBpass  in  removing  his  mineral.  So  of  the  chapter  entitled  *  Mortgagei^* 
where  the  owner  mortgages  personal  property,  and  afterward  sells  it  without  giving  notaoa 
to  the  purchaser  that  it  is  nEioptgaged«  an  action  is  given  to  the  purchaser  to  recover  doable 
the  value  of  the  property  thus  sold.  A  penalty  of  not  less  than  $10  nor  more  than  $100  is 
given,  in  addition  to  the  damage  done,  for  tearing  down  fences  of  railroads,  for  leaving 
gates  or  bars  open  at  road  crossings,  or  leaving  horses,  etc.,  standing  at  farm  croaainga. 
Also,  treble  damages,  and  a  forfeiture  of  not  less  than  $25  nor  more  than  $1,000,  by  a  rail- 
road company  refusing  to  transport  passengers  or  property  at  the  regular  time  and  place. 
And  penalties  are  given  to  the  party  aggrieved  for  a  failure  of  a  railroad  company  to  for- 
nish  brakemen,  or  when  the  operation  of  brakes  is  not  properly  controlled  by  power  froon 
the  engine.  The  chapter  entitled  '  Recorders  *  gives  a  penalty,  and  an  action  to  recover 
•damages  of  any  person,  for  a  violation  of  the  provisions  of  section  28  of  the  act;  and  under 
the  statute  a  sheriff  is  rendered  liable  to  a  forfeiture  of  a  sum  equal  to  five  times  the  inter- 
-est,  for  an  unreasonable  neglect  to  pay  money  collected  by  him,  to  be  sued  for  and  recov- 
ered by  the  person  entitled  thereto.  A  penalty  of  $8  is  given  for  each  tree,  against  any 
person  wrongfully  cutting  or  destroying  the  same.  The  statute  also  gives  dontte  Wm 
amount  of  property  taken  or  not  given  by  false  weights,  and  a  penalty  is  also  iniUoted  Iqr 
the  act. 

"  If  these  enactments  do  not  establish  the  constitutionality  of  the  law  under  considera- 
tion, they  do  show  that  the  l^slative  and  executive  departments  of  the  government  have^ 
since  its  foundation,  supposed  such  legislation  Is  not  inhibited  by  the  fundamental  law. 
Tho.^  departments  are  under  the  same  obligation  to  observe  and  conform  tooonstitational 
requirements  as  is  the  judicial  branch  of  the  government.  And  the  validity  of  such  lawn 
not  having  been  questioned  for  such  a  long  series  of  years  Is  no  light  consideration  in 
.passing  on  the  validity  of  a  law. 

"  We  are  referred  to  the  case  of  Atchiaon  and  Nebrcuka  BaUroad  Co.y.  BoCy,  6 Neh^ 
87;  s.  c,  29  Am.  Rep.  686,  which  holds  a  similar  enactment  imconstitutionaL  Whilst  we 
entertain  a  l^h  respect  for  that  court,  we  are  unable  to  yield  assent  to  the  conclusion  it 
has  reached.  In  fact,  we  have  no  hesitation  in  holding  that  the  law  under  consideration 
ia  no  sense  deprives  appellant  of  its  property  without  due  process  of  law,  any  more  than 
•does  a  law  which  impedes  a  penalty  or  fine  for  the  violation  of  any  other  police  enactments 
It  is  but  a  forfeiture  exacted  for  the  neglect. of  a  duty  imposed  for  the  welfkre  and  proCeo> 
tlon  of  community  from  wrong  or  Injury.  We  cannot  believe  that  the  power  of  the  gen> 
•eral  assembly  is  so  limited  as  to  be  imable  to  afford  this  protection  by  such  or  even  severer 
•enactments,  deemed  neoeaeary  to  enforce  the  duty.  We  must  therefore  hold  this  lav 
constitutional." 


Ibvik   V.    ITashville,  Chattanooga    akd   St.    Louis   Baxu 

ROAD  Co. 

(92  ni.  108.) 

Partnership  —  arrangement  between  connecting  raUtoay  companin, 

BoTeral  independant  railway  oompaniep,  whose  lines  connected,  Agreed  each  %m 
carry  over  its  own  road  the  freight  cars  of  the  others,  marked  "  Green  Line,^ 
without  breaking  bulk,  at  certain  rates,  each  fixing  and  collectiiig  its  o^^ 
rates  over  its  own  road,  and  having  no  interest  in  other  freights.  In  fijcii^ 
its  own  rates,  or  through  freight,  each  company  would  ascertain  the  rntaa 
charged  hy  the  other  companies,  and  add  them  to  the  rates  for  its  own  line. 
These  were  called  "  Green  Line  rates."    There  was  no  joint  exj^nse  or  1< 
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or  piofit,  bat  if  a  loes  could  not  be  traced  to  any*  particular  road,  it  was  borne 
bj  all  the  carding  roads.  Held,  that  this  did  not  constitate  a  partaiership, 
and  the  use  of  the  words  '*  Green  Line  "  on  bills  of  iading  and  a  wharf -boat 
did  not  estop  the  companies. 

REPLEVIN.     The  opinion  states  the  case.     Tlic  plaintiff  had 
judgment  below. 

Samuel  P,  Wheeler,  for  plaintiff  in  error,  cited  Cliampion  v. 
Bostwick,  11  Wend.  571 ;  18  id.  175  ;  Fairchild  t.  Slocnm^  10  id. 
329  ;  Nashua  Lock  Co.  v.  Worcester  and  Nashua  Railroad  Co.  48  N". 
H.  339  ;  s.  c,  2  Am.  Rep.  342. 

Gfreen  S  Gilbert,  for  defendant  in  error. 

Sheldon,  J.  This  was  an  action  of  replevin,  by  the  Nashville, 
Chattanooga  and  St  Louis  Railway  Company,  against  Alex.  H. 
Irvin,  to  recover  possession  of  a  wharf -boat,  claimed  by  the  former 
as  its  properij,  and  which  had  been  seized  by  the  latter,  as  sheriff, 
under  certain  writs  of  attachment  issued  against  ^' Green  Line," 
as  the  property  of  **  Green  Line.''  The  declaration  contained  the 
nsual  counts  in  cepit  and  detinetj  and  the  pleas,  whereon  issue 
was  joined,  were  non  cepit,  non  detinet,  property  in  defendant^ 
property  in  '*  Green  Line ;''  also  a  plea  that  defendant,  as  sheriff, 
took  the  wharf-boat  as  the  property  of  **  Green  Line,**  by  virtue  of 
said  writs  of  attachment,  and  that  the  same  was  the  property  of 
"  Green  Line,"  and  subject  to  levy,  etc. 

The  cause  was  tried  by  the  court  below  without  a  jury,  who  found 
the  issues  for  the  plaintiff  and  gave  judgment  accordingly.  The 
defendant  brings  the  case  here  by  writ  of  error,  and  asks  a  reversal 
of  the  judgment  upon  two  grounds. 

[Omitting  the  first] 

Second,  that  plaintiff  suffered  **  Green  Line''  to  have  possession,. 
and  exercise  control  over  the  wharf-boat  in  such  a  way  and  to  such 
an  extent  as  to  estop  a  denial  of  ownership  m  '*  Green  Line." 

It  appears,  from  the  record,  that  the  cause  of  action  upon  which 
the  writs  of  attachment  in  question  issued  againsf  Green  Line,** 
was  loss  of  grain  delivered  to  one  W.  T.  Osbum,  agent,  Cairo,  Illi- 
nois, in  February,  1873,  under  and  in  pursuance  of  certain  bills  of 
lading  by  him  executed,  ^  to  be  transported  from  Cairo,  Illinois,  ta 
tiie  wharf-boat  at  Hickman,  Ky.,  on  board  the  good  steamboat 
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called  Glasgow  (the  dangers  of  river^  collision,  explosion  and  fire 
excepted),  thence  by  the  N.  &  N.  W.,  and  N.  C.  raih-oads,  and  con- 
necting railroads  (subject  to  the  conditions  of  tbeir  several  freight 
regulations),  to  be  delivered,  etc.," — to  certain  consignees  named, 
at  Columbus,  Oa.,  and  other  points  south — *'he  or  they  paying 
freight  at  the  i*ate"in  the  bill  of  hiding  specified;  which  was  a 
certain  fixed  sum  per  100  lbs.  At  the  top  of  the  bills  of  lading  was 
the  heading  "  Green  Line,*'  and  there  also  appeared  the  words 
"  Through  rates  to,"  etc.,  there  then  following  twenty-five  enum- 
erated places  in  different  Southern  States,  some  one  of  which  was 
the  place  of  destination  named  in  the  bills  of  lading. 

At  the  time  these  bills  of  lading  were  executed  by  Osbum,  the 
Nashville  and  Chattanooga  Railroad  Company  (now  Nashville, 
Chattanooga  and  St  Louis  Railway  Company,  and  plaintiff  in  this 
suit),  owned  and  was  operating  its  road,  the  Nashville  and  Chat- 
tanooga Railrosid,  from  Chattanooga  to  Nashville ;  and  the  Nash- 
ville and  Northwestern  Railroad  Company  owned  and  was  operating 
its  road,  the  Nashville  and  North-western  Railroad,  from  Nashville 
to  Hickman,  Ey.,  on  the  Mississippi  river ;  and  the  steamboat 
Glasgow  was  engaged  in  transporting  freights  from  Cairo  to  Hick- 
man, for  shipment  via  the  Nashville  and  North-western  road. 

It  does  not  clearly  appear  whether  she  was  in  the  employ  of  the 
North-western  Railroad  Company,  or  ran  independently.  It  does^ 
however,  appear  that  she  was  not  in  the  employ  of  the  Nashville  and 
Chattanooga  Railroad  Company.  The  grain  in  question  was  lost 
about  the  8tii  day  of  Febniarv.  1873,  by  the  steamboat  Glasgow,  by 
the  sinking  of  her  bargt*  JCiiza,  the  boat  never  having  reached 
Hickman.  The  proof  is,  that  Osburn,  who  signed  the  bill  of  lading 
as  agent,  was  the  agent  of  the  Nashville  and  North-western  Rail- 
road Company,  cm])loyed  and  paid  by  that  company,  and  that  ho 
never  was  agent  for  the  Nashville  and  Chattanooga  Railroad  Com- 
pany, and  had  no  authority  from  that  company.  Prior  to  and  at 
the  time  of  the  execution  of  the  bills  of  lading  and  loss  of  the  grain 
in  question,  the  Nashville  and  Chattanooga  Railroad  Company  had 
no  agent  at  Cairo,  nor  had  it  done  business  there ;  and  the  wharf- 
boat  in  question,  built  and  owned  by  that  company,  was  then,  and 
had  been  since  its  receipt  from  the  builders  in  November,  1872| 
used  by  that  company  at  Johnson ville,  on  the  Tennessee  river,  and 
in  the  possession  of  one  Capt.  Jan^c^s  F.  Miller,  as  its  agent  About 
a  month  after  the  loss  of  the  grain  in  question,  the  Nashville  and 
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Chattanooga  Kailroud  Company,  on  March  1,  1873,  trunsferrcd 
its  said  wharf-boat  from  Johnsonvillc  to  Cairo.  It  was  brought  to 
Cairo  in  charge  of  Gapt  Miller  iis  agent  of  the  Nashville  and  Chat- 
tanooga Railroad  Company,  who  continued  in  its  possession  until 
its  seizure  under  the  attachments  in  question. 

The  Nashville  and  Chattanooga  Railroad  Company  having  pur- 
chased the  Nashville  and  North-western  railroad,  on  the  30th  day 
of  May,  1873,  by  the  decree  of  the  Chancery  Court  of  Davidson 
county,  Tenn.,  had  its  corporate  name  changed  from  Nash- 
ville and  Chattanooga  Railroad  Company  to  the  Nashville 
Chattanooga  and  St  Louis  Railway  Company.  There  is  nothing 
showing  any  consolidation  of  the  Nashville  and  North-western  Rail- 
road Company  and  Nashville  and  Chattanooga  Railroad  Company 
under  the  new  name,  nor  any  assumption  of  the  debts  or  liabilities 
of  the  former  company.  Miller,  after  his  arrival  at  Cairo,  only 
did  the  business  of  the  Nashville,  Chattanooga  and  St.  Louis  Rail- 
way Company  —  he  was  its  agent  at  Cairo  and  paid  solely  by  it  and 
none  other.  Miller  issued  no  bills  of  lading  until  Osburn  left.  lie 
then,  as  agent  for  and  on  behalf  of  the  Nashville,  Chattanooga  and 
St.  Louis  Railway  Company,  commenced  and  continued  to  receive 
freights  on  board  of  that  company's  wharf-boat  and  execute  bills 
of  lading  therefor,  similar  in  form  to  those  before  issued  by  Osburn, 
up  to  and  after  the  seizure  of  the  wharf-boat  under  the  attachments. 
After  Miller  came  to  Cairo,  the  words  ''Green  Lino"  were  ])ain  ted  on 
the  roof  of  the  wharf-boat  ;  but  *'  Nashville,  Chattanooga  and  St 
Louis  Railway "  was  also  painted  on  the  sides  of  the  wharf-boat, 
like  as  the  cars  of  the  difFerent  roads  have  the  name  of  the  road 
ihey  belong  to  on  the  end  of  the  car,  and  *'  Oreen  Line  "  on  the 
sides. 

As  respects  "  Oreen  Line,''  the  testimony  is  that  there  is  no  such 
organization  as  Oreeu  Line ;  that  the  words  simply  designate  a 
route  that  the  freights  were  to  go  without  breaking  bulk,  at  a 
through  rate,  over  a  good  number  of  roads.  There  was  an  arrange- 
ment between  different  railroads,  plaintiff  being  in  the  arrange- 
ment, whereby  each  road  agreed  to  carry  the  cars  of  the  other  hav- 
ing the  name  ''Green  Line"  painted  thereon,  over  its  own  road 
without  breakage  of  bulk,  at  such  rates  as  might  be  agreed  on,  each 
company  fixing  its  own  rates  of  freight  passing  over  its  own  road,  and 
collecting  the  same  as  the  freight  passed  over  its  road,  and  having  no 
interest  in  freights  not  reaching  its  road.    Each  road  desirous  of 
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making  a  through  rate  over  other  road<»  via  these  "  Green  Line  "  cars, 
would  ascertain  the  rates  the  intermediate  road  or  roads  charged, 
and  adding  the  same  to  its  own  rates,  fix  its  own  schedule  of  through 
rates,  which  it  termed  "Green  Iiine  rates."  It  would  then  ship  by 
these  rates,  executing  its  own  bill  of  lading. 

There  appears,  however,  some  confusion  in  the  testimony  as  to 
fixing  rates,  there  being  evidence  that  there  is  a  committee  for  mak- 
ing "  Green  Line  rates,"  which  met  every  month  ;  but  there  is  also 
distinct  evidence  that  each  road  makes  its  own  tariff  to  ship  by 
*^  Green  Line  rates"  to  destination.  There  is  no  joint  expense,  each 
road  hiring  and  paying  its  own  agents,  and  operating  its  own  road  at 
its  own  expense;  no  joint  property;  no  joint  fund;  no  joint  losses;  no 
joint  profits;  no  arrangement  to  share  loss  or  profit, —  each roiid  on 
which  any  loss  occurs  pays  it, —  the  only  exception  as  to  not  sharing  in 
loss  being  when  a  loss  cannot  be  located  on  any  particular  road, 
then  a  pro  rata  share  of  the  loss  is  borne  by  all  that  carry  the  freight 
And  there  seems  to  be  an  agent  for  adjusting  such  loss, —  the  only 
case  of  there  being  any  joint  agent  employed,  excepting  perhaps,  a 
committee  for  fixing  rates. 

We  are  of  opinion  that  the  court  below  was  justified,  from  the 
evidence,  in  finding  that  the  arrangement  among  these  railroad 
companies  created  no  partnership  or  joint  liability  as  between  the 
roads  themselves,  or  as  to  third  persons.  There  was  no  community 
of  interest,  no  community  of  profits  and  losses,  but  all  was  severaL 
Story  lays  it  down,  that  a  communion  of  profit  is  of  the  very  essence 
of  the  contract  of  partnership  ;  *f  for  without  this  communion  of 
profit  a  partnership  cannot,  in  the  contemplation  of  law,  exist^ 
Story  on  Part.,  §  18. 

Sometimes  the  arrangements  of  adjoining  routes  have  been  held 
to  constitute  a  partnership,  where  they  have  put  their  earnings  into 
a  common  fund  and  divided  according  to  the  length  of  their  re- 
spective lines,  and  as  in  the  case  cited  by  defendant's  counsel,  of 
Champion  v.  Bostwick,  18  Wend.  175, —  a  case  of  an  agreement  for 
running  a  continuous  line  of  stages.  But  it  was  there  expressly 
said  :  "  The  case  would  be  entirely  different  if  each  stage  owner  waa 
to  receive  and  retain  the  passage-money  earned  on  his  part  of  the 
line,  and  to  sustain  all  the  expenses  thereof,  and  was  only  to  act  as 
agent  of  the  others  in  receiving  the  passage-money  for  them  for  the 
tranaportation  of  passengers  over  their  parts  of  the  line.    In  that 
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case  there  woald  be  no  joint  interest,  and  no  liability  to  third  per* 
Bona  as  partners." 

In  Darling  t.  Boston  and  Worcester  Railroad  Corporation^  11 
Allen,  295,  it  was  decided.     If  an  arrangement  is  made  between 
several  connecting  railrgad  companies,  by  which  goods  to  be  carried 
oyer  the  whole  route  shall  be  delivered  by  each  to  the  next  succeed- 
ing company,  and  each  company  so  receiving  them  shall  pay  to  its 
predecessor  the  amount  already  due  for  the  carriage,  and  the  last 
one  collect  the  whole  from  the  consignee,  a  reception  of  such  goods 
by  the  last  company,  and  a  payment  by  it  of  the  charges  of  its  pre- 
decessors, will  not  render  it  liable  for  an  injury  done  to  the  goods 
before  it  received  them  ;  that  such  an  arrangement  created  no  part- 
nership or  joint  liability  ;  and  that  it  would  not,  if  further  arranged 
that  each  line  should  charge  only  a  stipulated  rate  of  fi eight,  so 
that  any  customer  could  be  informed  beforehand  what  the  amount 
of  freight  would  bo  to  the  place  of  destination. 

So,  also,  in  Harlan  v.  Eastern  Railroad  Co.y  114  Mass.  44,  it  was 
held,  that  an  agreement  between  railroad  corporations  operating 
connecting  lines  as  to  the  division  of  through  ticket-money,  and  as 
to  the  sale  of   through  tickets  enabling  passengers  by  the  pay- 
ment of  a  single  fare  to  pass  without  change  of  cars  from  a  point 
on  one  road  to  a  point  on  tho  other,  does  not  make  the  corporation 
selling  a  through  ticket  liable  for  an  injury  sustained  by  tho  pur- 
chaser upon  the  road  of   the  other  corporation, —  that  no  com- 
munity of  interest,  of  obligation  or  of  responsibility  results  from 
Buch  agreement.     This  case,  in  the  respect  of.  liability  from  selling 
a  through  ticket,  is  apparently  somewhat  in  conflict  with  Illinois 
Central  Railroad  Co,  v.  Copeland,  24  111.  332,  where  it  was  held,  that 
a  railroad  corporation  selling  through  tickets  over  its  own  and  other 
roads  is  liable  for  the  safe  carriage  of  passengers  and  baggage  to  the 
place  of  destination.     But  a  contract  for  such  liability  was  there 
held  to  be  implied  from  the  mere  sale  of  a  through  ticket ;  and  the 
decision  does  not  militate  against  the  former  case  in  the  respect  of 
the  holding  that  a  joint  liability  among  the  several  roads  did  not 
result  from  such  an  express  agreement  as  was  there  made. 

The  connection  in   business,  here,  of  the  several  railroad  com- 
panies was  hardly  beyond  the  extent  of  securing  a  continuous  pas- 
sage of  freight  over  the  different  lines  of  road  without  breaking 
bulky  and  as  before  remarked,  we  do  not  regard  it  as  sufficient  to 
YoL.  XXXIV  — 16 
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create  a  partnership  or  joint  liability.    And  see,  also,  Merrick  v. 
Gordon,  20  N.  Y.  93. 

The  second  ground  of  alleged  liability,  that  the  plaintiff  so  acted 
with  respect  to  the  wharf-boat  as  to  estop  a  claim  of  ownership 
therein,  we  regard  as  equally  untenable.  The  chief  ground  for  such 
claim  of  estoppel  is  the  fact  that  the  words  ^'Oreen  Line''  were 
painted  on  the  roof  of  the  wharf -boat,  and  were  printed  at  the  top  of 
the  bills  of  lading  ;  but  there  were  also  painted  on  the  sides  of  the 
wharf-boat  the  words,  '^  Nashville,  Chattanooga  and  St.  Louis  Bail- 
way,"  so  that  as  being  indicative  of  ownership,  it  is  not  seen  why 
the  latter  words  would  not  neutralize  the  effect  of  the  former.  The 
words  ^'  Green  Line ''  might  denote  that  there  was  a  running  connec- 
tion of  some  kind  among  the  different  roads,  but  would  not  indi- 
cate it  to  be  of  such  a  character  as  to  amount  to  a  partnership  or 
create  a  joint  responsibility.  Any  one  in  relying  upon  such  an 
arrangement  as  the  latter,  would  properly  havo  been  put  upon  in- 
quiry in  respect  thereto,  and  any  reasonable  inquiry  would  have 
readily  ascertained  the  connection  that  in  fact  existed.  There  is 
nothing  in  the  case  of  any  actual  representations  as  to  ownersMpor 
joint  liability  upon  which  to  base  defendant's  claim. 

The  judgment  of  the  court  below  will  be  aflSrmed. 

Judgment  affirm^ 


Continental  Insurance  Compaky  v.  Hulhak. 

(»  Dl.  14&.) 
iMurance  — payable  to  mortgage — aubsequent  insurance  by  one  of  marigagan. 

Husband  and  wife  mortgaged  the  wife*8  premises,  and  got  an  inBurance 
thereon  payable  to  the  mortgagee,  as  his  interest  migUt  appear.  The  poller 
was  conditioned  to  be  void  in  case  of  sabeeqaent  insnrance,  whether  yalid  or 
not,  consent  written  on  the  policy.  The  wife  alone  procured  another  insur- 
ance in  her  own  name,  lleld^  (1)  that  the  first  insurance  was  of  the  mort- 
gagors' and  not  of  the  mortgagees'  interest;  (2)  that  the  first  insurance  waa 
avoided  by  the  second.* 

*  This  decision  acoords  with  Qroavmor  t.  Attantie  Ins.  Co.,  17  N.  Y.  801;  SttUe  Ifwt. 
Inn.  Co.  T.  BoberU^  81  Penn.  St.  488;  Buss  t.  Waido  MvL  Ins.  Oo.,m  Me  187.  OonCn^ 
BlacfcT.  National  Ins.  Co.,  M  Low.  Can.  Jar.  66. 
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ACTION  on  a  fire  policy.     The  opinion  states  the  case.    The 
plaintiff  had  judgment  below. 

OUmore  d  White  and  MclvUle  W.  Fuller y  for  appellant. 

Henry  B,  Kepley,  for  appellees.  The  insertion  of  the  words 
*'  loss,  if  any,  payable  to  Messrs.  Hnlman  &  Cox,  of  Terre  Haute, 
Indiana,  mortgagees,  as  interest  may  appear/'  in  the  policy,  gave 
appellees,  Hulman  &  Cox,  the  right  to  maintain  suit  upon  the  pol- 
icy in  their  own  names,  and  recover  the  full  amount  due  by  reason 
of  any  loss  that  occurred  under  said  policy.  May  on  Ins.,  §§  378, 
446,  447;  Motory  v.  Toddy  12  Mass.  281;  Motley  v.  Manufacturers? 
Ins.  Co.y  29  Me.  337;  Ripley  v.  ^tna  Fire  Ins.  Co.y  29  Barb.  552 ; 
Ennis  v.  Harmony  Fire  Ins.  Co.,  3  Bosw.  516;  Barret  v.  Union  Mut. 
Ben.  Life  Ins.  Co.y  7  Cush.  175;  Lowell  v.  Middlesex  Mut.  Fire  Ins. 
Co.y  8  id.  127;  Loring  v.  Manufacturers?  Ins.  Co.y  8  Gray,  28; 
Bogers  v.  Trader^  Ins.  Co.y  6  Pai.  683;  Cone  v.  Niagara  Ins.  Co.y 
17  How.  Pr.  444;  Jefferson  Ins.  Co.  r.  Cothealy  7  Wend.  72;  Hadly 
V.  Neto  Hampshire  Fire  Ins.  Co.y  55  N.  H.  110;  Chamberlain  y.  Xew 
Hampshire  Fire  Ins.  Co.,  id.  249 ;  Sansum's  Digest  Law  of  Insur* 
ance,  §§  2,  6,  6,  7,  9, 13,  15. 

There  was  not,  in  any  proper  sense,  a  double  insurance  in  this 
case.  There  being  two  or  more  policies  upon  the  same  property 
does  not  necessarily  render  cither  void  on  account  of  other  insur- 
ance without  notice,  or  become  in  law  doable  insurance.  To  have 
this  effect  the  assured  must  bo  the  same  and  the  interest  protected 
by  both  policies  the  same.  That  is  double  insurance  where  both 
policies  cover  the  same  insurable  interest  against  the  same  risk. 
It  is  also  a  general  rule  that  they  must  be  in  the  name  of  the  same 
assured.     2  Pars,  on  Cent.  459. 

It  is  additional  and  ralid  insurance  prior  or  subsequent,  upon 
the  same  subject,  risk  and  interest,  effected  by  the  same  assured, 
or  for  his  benefit,  and  with  his  knowledge  or  consent  Owners  of 
different  interests  in  the  same  property  may  respectively  insure 
their  interests  without  risk  of  violating  a  provision  against  other 
insurance.  May  on  Insurance,  §  365,  and  cases  there  cited;  ^fna 
Ins.  Co.  V.  Tyler y  12  Wend.  507;  8.  c.  affirmed  m  16  Wend. 
887;  Sloat  v.  Bayal  2ns.  Co.,  49  Penn.St  14;  Forbush  v.  West.  Mass* 
oekuseUs  Ins.  Co.,  4  Gray,  837;  Harris  v.  Ohio  Ins.  Co.,  5  Ohio,  467; 
Flanders  on  Fire  Insurance,  41. 
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Tho  interests  of  tlio  mortgagor  and  .mortgagep  are  distinct,  and 
each  may  be  insured  without  one  policy  avoiding  the  other.  May 
on  Insurance,  §§  82,  83;  Fox  v.  Phoenix  Fire  Ins,  Co.,  52  Mc.  333; 
Trader^  Ins.  Co.  v.  Robert,  9  Wend.  304 ;  Jackson  v.  Jfass.  Fire  Tns. 
Co.,  23  Pick.  418;  1  Benn^t's  Fire  Ins.  Cas.  764. 

Sheldon,  J.  This  was  an  action  brought  by  Hulman  &  Cox 
against  the  Continental  Insurance  Company,  to  recover  for  the- 
destruction  by  fire  of  a  dwelling-house,  upon  which  the  defendant 
had  issued  a  policy  of  insurance  to  Sarah  Jane  Byan  and  John 
Ryan. 

The  facts  appearing  are,  that  on  the  11th  day  of  June,  1875,. 
Sarah  J.  Ryan  and  John  Ryan,  lier  husband,  executed  and  delivered 
to  Hulman  &  Cox  their  mortgage  upon  a  lot  of  ground  at  Watson, 
Illinois,  upon  which  was  the  dwelling-house  in  question,  to  secure 
the  payment  of  their  note  to  Hulman  &  Cox,  of  the  same  date,  for 
$962.60,  payable  one  year  from  date,  with  ten  per  cent  per  annnnt 
mterest.  On  the  following  day,  June  12,  1875,  the  policy  of  insur- 
ance sued  upon  was  issued  by  the  Continental  Insurance  Company 
upon  the  dwelling-house,  for  the  sum  of  $1,000,  to  run  one  year. 
It  recites  that  the  "  Continental  Insurance  Company  of  the  city  of 
New  York,  in  consideration  of  the  receipt  of  $6,  do  by  this  policy 
insure  Sarah  J.  Ryan  and  John  Ryan  against  loss  or  damage  by 
fire,  to  the  amount  of  $1,000,  upon  their  two-stoiy  frame  dwelling- 
house,  situated,  etc.  Loss,  if  any,  payable  to  Messrs.  Hulman  & 
Cox,  of  Terre  Haute,  Indiana,  mortgagees,  as  interest  mayappear.** 

Among  the  provisions  contained  in  the  policy  are  the  following: 

1.  '^If  the  assured  shall  have,  or  shall  hereafter  make,  any  other 
contract  of  insurance,  whether  valid  or  not,  on  the  property 
hereby  insured,  or  any  part  thereof,  without  the  consent  of  the 
company  written  hereon,  then,  and  in  every  such  case,  this  policy 
shall  become  void." 

10.  '^It  is  hereby  mutually  understood  and  agreed  by  and 
between  this  company  and  the  assured,  that  this  policy  is  made 
and  accepted  upon  and  with  reference  to  the  foregoing  terms  and 
conditions  .'* 

On  the  29th  day  of  May,  1876,  the  property  insured  was  wholly 
destroyed  by  fire,  the  whole  amount  of  the  debt  due  from  the  Byant 
to  Hulman  &  Cox  remaining  unpaid,  and  being  greater,  including, 
acci-ued  interest,  than  the  amount  insured  by  the  policy. 


JUNE  TERM,  1879.  125 


Ck>ntinental  Insuranco  Co.  ▼.  Hulman. 


John  fiyan  and  Sarah  J.  Ryan  both  testified  that  at  the  date  of 
the  policy  sued  on,  June  12,  1875,  John  Ryan  held  another  policy 
of  insnrance  in  the  Rockford  Insurance  Company  on  the  house  for 
$1,500 ;  that  this  policy  was  surrendered  and  cancelled  June  25, 
1875;  that  on  August  11,  1875,  Sarah  J.  Ryan  applied  for  another 
policy  of  insurance  from  said  Rockford  Insurance  Company,  and  a 
policy  of  insurance  from  that  company  was  issued  to  her  on  the 
property  covered  by  the  policy  sued  on  to  the  amount  of  $1,200. 
It  appeared  that  some  time  before  the  date  of  the  mortgage  John 
Byan  had  conveyed  the  property  embraced  in  the  mortgage  to  his 
wife,  Sarah  J.  Ryan.  The  preliminary  proof  of  loss  introduced  in 
•evidence,  subscribed  and  sworn  to  by  Sarah  J.  Ryan,  also  stated 
that  in  addition  to  the  policy  sued  on,  there  was  other  insurance 
zaade  on  the  property  insured  to  the  amount  of  $1,200,  as  particu- 
larly specified  in  an  accompanying  schedule  marked  ^^  A,"  wherein 
was  set  forth  the  policy  of  insurance  issued  by  the  Rockford  Insur- 
:ance  Company  to  Sarah  J.  Ryan,  for  the  term  of  five  years,  com- 
mencing August  11,  1875,  and  terminating  August  11,  1880,  it 
bearing  date  August  31,  1875,  and  being  on  this  property  in  ques- 
tion, and  for  the  amount  of  $1,200.  It  was  shown  by  the  defend- 
ant that  it  had  no  knowledge  of,  and  never  consented  to,  this  other 
insurance. 

One  of  the  defenses  set  up  was,  that  the  policy  sued  on  had  been 
made  void  by  the  other  insuranco  in  the  Rockford  Insurance  Com- 
pany.   We  are  of  opinion  that  this  defense  was  maintained. 

There  was  hero  another  contract  of  insurance  on  the  property  in- 
Bnred,  raado  by  the  assured  with  tiie  Rockford  Insurance  Company 
without  the  consent  of  the  defendant  written  on  the  policy  in  suit, 
and  it  was  an  express  condition  of  the  policy  that  in  every  such 
<2asc  the  policy  sued  on  should  become  void. 

It  is  answered  against  this,  that  the  interests  of  mortgagor  and 
mortgagee  are  distinct,  and  each  may  be  insured  without  one  policy 
avoiding  the  other,  as  being  other  insurance^  and  that  this  was  the 
-case  here  —  that  in  the  policy  issued  by  the  Continental  Insurance 
Company,  Hulman  &  Cox  were  the  insured,  and  that  it  was  their 
interest  as  mortgagees  which  was  insured  ;  whereas,  in  the  policy  of 
insurance  issued  by  the  Rockford  Insurance  Company  to  John 
Ryan,  and  the  one  to  Sarah  J.  Ryan,  they,  the  latter,  were  the  as- 
sured, and  it  was  their  interest  as  mortgagors  that  was  insured.  It 
Js  the  written  policy  itself  that  must  determine  who  were  the  as* 
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snred,  and  whose  interest  was  insured.  It  is  plainly  Sarah  J.  Rjan 
and  John  Byan  whom  the  policy  insures  against  loss  or  damage  by 
fire,  and  it  is  their  interest  which  it  insures.  The  resort  to  parol 
evidence,  if  that  were  admissible,  shows  nothing  different  The 
attorney  of  the  plaintiffs  in  the  taking  of  the  mortgage,  and  the 
agent  who  made  the  insurance  for  the  company,  concur  that  the 
application  was  to  insure  the  mortgagees'  interest,  and  the  agent 
declined  to  do  so,  but  would  only  issue  the  policy  to  the  Ryans, 
making  the  loss,  if  any,  payable  to  the  mortgagees.  It  is  true  that 
the  policy  was  issued  and  deliyered  to  such  attorney,  he  represent- 
ing to  the  agent  of  the  company  that  the  Ryans  had  authorized  Lim 
to  insure  the  property  in  their  names,  making  the  loss,  if  any,  payable 
to  Hulman  &  Cox,  and  the  attorney  paid  the  premium,  Ilulman  & 
Cox  furnishing  the  money  ;  but  he  states  the  amount  of  the  pro 
mium  was  charged  to  the  Ryans  and  included  in  their  note  and 
mortgage. 

Making  the  "  loss,  if  any,  payable  to  Hulman  &  Cox,  mortgagees," 
was  not  an  insurance  of  their  mortgage  interest  in  the  property. 
As  said  in  Flanders  on  Fire  Insurance,  p.  441 :  *'  It  is  merely  a  de» 
signation  of  the  person  to  whom  it  is  to  be  paid,  and  is  not  an 
assignment  of  the  policy.  Hence  it  is  the  damage  sustained  by  the 
party  insured,  and  not  by  the  party  appointed  to  receive  paynaent, 
that  is  recoverable  from  the  insurers.  The  insurance  being  upon 
the  interest  of  the  insured,  if  he  parts  with  that  interest  before  the 
fire,  no  loss  is  sustained  by  him,  and  of  course  none  is  recovcnible 
by  his  assignee  or  appointee.  In  other  words,  a  policy  made  *  pay- 
able to  A  in  case  of  loss '  is  an  agreement  on  the  part  of  the  insur- 
ers that  *  A'  shall  recover  whatever  the  person  originally  insured 
may  be  entitled  to  recover  in  case  of  loss ;  that  is,  it  is  a  contingent 
order  or  assignment  of  what  may  become  due  under  the  contract, 
and  not  an  absolute  transfer  by  virtue  of  which  the  assignee  acquires 
the  foil  rights  of  an  assignee  of  a  chose  in  action."  In  Franklin 
Savings  Institution  v.  Central  Mutual  Fire  Insurance  Co^  119  Mass. 
240,  upon  this  subject,  the  court  says  :  "The  plaintiffs  held  a  mort- 
gage of  the  property,  and  on  the  day  after  the  policy  was  issued,  an 
indorsement  was  made  upon  it  that  it  was  to  be  payable,  in  case  of 
loss  or  damage,  to  them  '  as  their  mortgage  claim  may  appear.' 
It  has  been  repeatedly  held  by  this  court  that  such  an  indorsement 
does  not  operate  as  an  assignment  of  the  policy,  nor  as  a  contract 
to  insure  the  interest  of  the  mortgagees,  but  that  they  can  claim  only 
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what  the  party  originally  insured  is  entitled  to  recover  under  his 
contract.  Fogg  r.  Middlesex  MuL  Ins.  Co,,  10  Cash.  337  ;  Hale  v. 
Mechanics^  MiiK  Ins.  Co.y  6  Gray,  169 ;  Loring  v.  Manufacturerjf 
Ins.  Co.y  8  id.  28." 

That  the  rights  of  the  plaintiffs  under  the  policy  are  subject  to 
the  conditions  therein  is  quite  clearly  the  case  under  the  decisions 
of  this  court.  In  ///.  MuL  Fire  Ins.  Co.  v.  Fix,  53  lU.  151;  8.  c, 
5  Am.  Bep.  38,  after  a  rery  full  and  careful  consideration  of  the 
subject,  and  in  yiew  of  opposing  decisions  upon  the  point,  this 
court  said:  "We  deem  it  safer  and  more  just  to  say  that  where  a 
policy  is  assigned  as  collateral  io  a  mortgage,  though  with  the  con- 
sent of  the  company,  the  aasignee  takes  it  subject  to  the  condi- 
tions expressed  upon  its  face,  or  necessarily  inhering  in  it,  and 
that  no  recovery  can  be  had  merely  in  consequence  of  the 
equities  of  the  assignee  if  the  assignor  has  lost  the  right  to 
recover  by  violating  the  terms  of  the  contract;"  and  to  the  like 
effect  are  121.  Fire  Ins.  Co.  t.  Sianton,  57  111.  354;  Home  Mui.  Fire 
Ins.  Co.  T.  HausleiUy  60  id.  521.  In  the  latter  case,  where  the 
assignment  of  the  policy  was  made  by  the  mortgagor  to  the  mort- 
gagee with  the  assent  of  the  company,  it  was  held  that  the  assignee 
took  the  policy  subject  to  the  conditions  it  contained  and  that  his 
equities  conferred  no  right;  that  if  the  assignor  had  lost  all  right 
of  recovery  by  violating  the  conditions  of  the  policy,  the  assignee 
occupied  the  same  position;  and  that  the  memorandum  that  the 
loss,  if  any,  should  be  paid  to  the  assignee  as  his  interest  might 
appear,  did  not  change  the  nghts  of  the  assignee.  Although  the 
■  present  is  not  the  case  of  an  assignment,  but  of  a  statement  only  in 
the  policy,  loss,  if  any,  payable  to  the  plaintiffs  as  their  interest 
might  appear,  we  consider  the  language  and  decisions  above  equally 
applicable  here  as  in  the  case  of  an  assignment  of  the  policy. 

The  loss,  which  was  made  payable  to  the  plaintiffs,  was  one 
which  was  payable  under  and  by  virtue  of  the  policy,  and  in  accord- 
ance with  its  terms  and  conditions,  one  of  which  was,  that  if  the 
assnred,  who  were  John  and  Sarah  J.  Byan,  should  have  or  make 
any  other  contract  of  insurance,  whether  valid  or  not,  upon  the 
property,  then  the  policy  should  become  void,  and  consequently  no 
loss  payable.  There  was  such  other  insurance  here  —  a  violation 
by  the  assured  of  this  condition  —  and  no  loss  was  recoverable  under 
the  policy,  and  no  more  so  where  the  suit  is  in  the  names  of  Hul- 
man  A  Goz,  conceding  that  they  have  the  right  to  sue,  than  if  it 
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were  iu  the  names  of  the  EyaDS.  The  import  of  the  defendant's 
agreement  was  to  pay  to  the  plaintiffs  any  loss  to  which  the  Ryans 
might  be  entitled  nnder  their  policy  to  the  extent  of  plaintiffs' 
claim  as  mortgagees.  But  the  Ryans  were  not  entitled  to  any  lose 
nnder  the  policy,  and  hence  there  was  nothing  payable  to  plaintiffs. 
[Omitting  minor  considerations.] 

Judgment  reversed. 


Ohioaqo  Ai^D  Alton*  Railroad  Compact  y.  Kellax. 

({ISUL2i5.) 

Negligenoe — railway — catUe  erosHng  track. 

Where  cattle  have  escaped  from  an  owner's  inclosure  and  are  crossing  a  rail- 
way at  a  highway  crossing,  and  the  engine-driver  pees  them,  but  does  not 
stop  nor  slacken  speed,  but  runs  upon  and  kills  one  of  them,  this  la  grasi 
negligence  for  which  the  railway  company  is  liable. 

ACTION  for  killing  of  a  cow.     The  opinion  states  the  case. 
The  plaintiff  had  judgment  below. 

Warren  i&  Pogiie^  for  appellant. 
J.  H,  Yager ^  for  appellee. 

■ 

Scott,  J.  This  suit  was  brought  by  Edgar  P.  Eellam  against 
the  Chicago  and  Alton  Railroad  Company,  to  recover  the  valne  of 
a  cow  killed  on  defendant's  road.  As  the  cow  was  killed  on  a  pub- 
lic road  crossing,  it  is  not  claimed  defendant  is  liable  for  the 
loss  sustained  unless  the  killing  was  negligently  orwillfally  done. 
There  is  no  pretense  it  was  willfully  done,  so  the  case  is  narrowed 
to  the  single  issue  whether  the  servants  of  defendant  in  charge 
were  guilty  of  negligence  in  the  management  of  the  train  that  did 
the  injury. 

It  is  insisted  this  case  is  controlled  by  the  cases  in  this  courts 
that  declare  an  engine-driver  is  not  bound  to  stop  his  train  or  even 
slacken  the  speed  when  stock  is  discovered  quietly  glazing  near  the 
track,  or  to  stop  his  train  on  every  slight  apprehension  ot  danger. 
Peoria.  Pekin  and  Jacksonville  Railroad  Co,  v.  Ohamp,  75  IlL  577; 
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Chicago,  Burlington  and  Quincy  Railroad  Co.  v.  Bradfield,  63  id. 
220.  Bat  the  facts  in  the  case  at  bar  are  so  unlike  the  facts  in  the 
cases  citedy  the  principle  declared  can  have  no  application.  In  both 
cases  cited  the  animals  killed  were  seen  grazing  near  the  railroad 
oil  the  commons,  and  they  were  not  seen  approaching  the  ti*ack 
until  it  was  too  late  to  stop  the  train  in  time  to  avoid  the  danger. 
It  was  very  properly  held,  it  could  not  be  anticipated  the  animals 
would  suddenly  come  npon  the  track,  and  for  that  reason  the  law 
had  not  imposed  the  obligation  to  slacken  the  speed  of  the  train. 
In  8uch  cases  it  was  thought  neither  the  safety  of  the  citizen  nor 
the  protection  of  property  required  the  adoption  of  any  such  regn- 
lation. 

But  that  is  not  the  case  here.  The  animal  killed  was  not  feeding 
on  any  commons.  The  herd  with  which  it  had  been  pastured  escaped 
from  the  inclosure  without  any  fault  on  the  part  of  the  owner,  so 
far  as  this  record  discloses,  and  was  next  seen  on  the  highway. 
Exactly  what  number  composed  the  herd  was  cither  not  known  or 
was  not  accurately  stated,  as  the  witnesses  xliffer  matenally  as  to  the 
number.  At  all  events  the  number  was  great  enough  to  attract 
attention.  Parties  residing  in  the  vicinity  of  the  crossing  where 
the  cow  was  killed,  and  who  saw  the  killing,  all  concur  in  saying 
the  ciittle  were  travelling  in  a  line  across  the  railroad  track  on  the 
public  road,  and  all  the  herd  had  passed  over  except  the  cow 
belonging  to  plaintiff,  as  the  express  train  was  seen  approaching 
from  the  north.  She  was  a  heavy  animal,  and  moved,  it  is  said,  rather 
slower  than  the  others  composing  the  herd.  Whether  she  stopped 
west  of  the  crossing  after  the  other  cattle  had  gone  over,  and  was 
standing  still  when  first  discovered  by  the  engine-driver,  the  evi- 
dence is  conflicting.  There  is  te8timony,and  it  is  the  most  reasonable 
account  given,  that  she  was  following  slowly  after  the  others  and  had 
not  stopped  at  all.  There  is  not  a  particle  of  evidence  that  she 
was  ''  quietly  grazing''  near  the  track,  or  that  there  was  any  thing 
to  graze  upon  in  the  highway. 

Assuming  it  to  be  true,  as  we  must  do  from  the  finding  of  the 
jnry,  that  the  herd,  including  plaintiff's  cow,  was  moving  in  a  line 
across  the  railroad  track,  following  closely  one  after  another,  it  was 
the  plain  duty  of  the  engine-driver  to  have  slackened  the  speed  of 
the  train  that  he  might  be  able  to  avoid  destruction  of  property  ;  and 
the  oaly  question  that  can  arise  in  the  case  is,  whether  the  omission  to 
perform  that  duty  can  be  attributed  to  defendant  as  negligence. 
Vol.  XXXIV  — 17 
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There  was  certainly  nothing  to  obstract  theview,  and  it  in  no  doubt 
true  the  engine-driver  saw  the  cattle  following  each  other  in  a  line 
as  they  passed  oyer  the  highway  crossing  of  the  tSrack,  and  ho  ought, 
at  least,  to  have  slackened  the  speed  of  the  train  so  as  to  have  given 
him  the  control  of  it  when  it  became  apparent  the  herd  might  not 
all  get  over  before  his  ti-ain  would  reach  the  crossing.  A  {lart  of 
the  herd  had  passed  over  the  track,  and  it  would  be  the  most 
natural  conclusion  the  others  would  follow  immediately  rather  than 
go  in  another  direction  when  alarmed  by  the  sound  of  the  whistle. 
It  seems  to  us  no  one  could  reusonubly  anticipate  any  thing  else. 
It  was  un  unusual  thing  to  see  cattle  on  the  highway  at  that  hour 
of  the  morning  without  a  herdsman,  and  that  fact  itself  ought  to 
have  arrested  the  attention  of  the  engine-driver  and  enjoined  upon 
him  a  high  degree  of  care.  It  was  unlike  the  discovery  of  stock 
grazing  quietly  on  the  commons  near  the  track,  and  under  tlie  cir- 
cumstances it  was  negligence  of  a  high  degree  not  to  sbickeu  the 
speed  of  the  train.  It  was  running  at  the  rate  of  thirty  miles  an 
hour.  The  result  that  followed  ought  to  have  been  anticipated,  and 
it  seems  little  less  than  recklessness  in  the  engine-driver  not  to  heed 
the  danger  that  was  so  imminent. 
[Omitting  minor  matters. J 

Judgmeni  affirmed. 


Bthinbr  y.  Feickbbt. 
(00  in.  80S.) 

NegotiabU  instruments — joint  payees — partnership — evidence  —  pretMasp* 

tians. 

a  note  was  executed  and  delivered,  payable  to  the  order  of  "Chaa.  &  Wna. 
Feickert."  Tbej  were  not  in  fact  partners.  Charles  Feickert,  being  in 
possession  of  the  note,  and  authorized  to  collect  it,  representing  that  tbe 
plaintifis  were  partners,  sold  and  assigned  it  to  the  plaintiff  bj  a  writing 
signed  by  him  in  the  style  of  '*  Chas.  &  Wm.  Feickert."  Held,  (1)  that  the 
note  was  not  prima  facie  payable  to  a  firm ;  (3)  that  Charles  Frickert's  poo. 
session  was  no  evidence  of  a  partnership ;  (3)  that  title  as  against  both  ooaki 
only  pass  by  a  joint  indorsement ;  (4)  that  the  authority  to  eolleel  did  aoi 
authorise  the  sale. 
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A  CriON  on  promissory  notes  payable  to  "  Chas.  and  Wm.  Feick- 
rx  crt.'*  Charles  Feickert,  representing  that  he  and  William 
f'  ickcrt  were  partners,  under  the  name  of  Chas.  &  Wm.  Feickert, 
and  that  he  was  anthorized  to  sell  and  assign  the  notes,  and  receive 
the  money,  sold  said  notes  to  appellants,  F.  Ryhiner  and  others,  for 
fall  yalne,  and  indorsed  and  assigned  the  same  in  the  following 
words : 

''We  assign  the  within  note  over  to  Messrs.  F.  Ryhiner  &  Co., 
withont  reconrse  on  ns.  Chas.  &  Wk.  Feickekt." 

The  purchasers  had  no  notice  of  any  title  to  the  same  in  appellee 
outside  of  what  appeared  upon  the  face  of  the  notes.  Since  uppel. 
lants  purchased  the  notes  they  have  collected  from  the  maker 
thereof  the  sum  of  1180.  The  notes  were  secured  by  a  deed  of 
trust,  and  were  given  for  the  purchase-money  of  a  farm  owned  by 
Charles  Feickert  and  William  Feickert,  and  were  left  in  possession 
of  Charles  Feickert  for  convenience  to  the  maker  in  making  pay- 
ment. Charles  and  William  Feickert  were  never  in  partnership. 
William  never  transferred  the  notes  or  deeds  of  trust,  nor  anthor- 
ized Charles  Feickert  to  do  so  —  and  had  no  notice  of  the  assign- 
ment until  some  two  years  after.  He  always  protested  against  the 
validity  of  the  assignment,  and  insisted  on  his  right  to  one-half  of 
the  notes.  Charles  Feickert  tended  the  farm,  collected  the  rents, 
and  attended  to  the  business  pertaining  to  it,  until  they  sold  the 
farm.  They  carried  on  the  farm  together  for  about  four  years. 
Charles  Feickert  had  authority  to  collect  the  notes  when  due,  and 
they  were  left  with  him  for  that  purpose.  Charles  Feickert  was 
insolvent.  The  indorsements  on  the  notes  were  all  in  the  hand- 
writing of  Charles  FeickerL  Suit  was  brought  by  appellee  to  re- 
cover one-half  of  the  1180  paid  to  appellants  on  the  notes,  and  the 
plaintiff  had  judgment  below. 

ff.  B,  Burnett f  for  appellants. 

Metctdf  A  Bradshaw  and  Fritz  E,  ScAeel,  for  appellee. 

ScHOLFiELD,  J.  That  a  partner  may,  in  general,  indorse  and 
transfer  a  promissory  note  made  payable  to  his  firm  is  not  ques- 
tioned. It  is  also  unquestioned  law,  that  if  a  note  be  made  payable 
or  indorsed  to  several  persons  not  partners,  tho  transfer  can  only  be 
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by  a  joint  indorsement  of  all  of  them.  Story  on  Prom.  Notes, 
§  125;  Chittj  on  Bills  and  Notes  (8th  Am.  ed.},  52;  2  Pars,  on 
Bills  and  Notes,  4-5;  1  Dan.  on  Neg.  Insts.,  §  684.  Says  the 
author  last  referred  to:  '^If  several  persons  not  partners  are  payees 
or  indorsees  of  a  bill  or  note,  it  mnst  bo  indorsed  by  all  of  them. 
Either  one  of  the  joint  payees  may  authorize  the  other  to  indorse 
for  him,  and  an  assignment  of  this  interest  in  the  paper  from  one 
to  the  other  carries  with  it  such  authority.  But  there  is  no  pre- 
sumption of  law  that  ono  may  indorse  for  the  other."     Ubi  9upra. 

The  question  whether  there  was  in  fact  a  partnership  between 
appellee  and  his  co-payee,  Charles  Feickert,  is  conclusively  settled 
in  the  negative  by  the  finding  of  the  appellate  court.  Laws  1877, 
p.  153,  §  89. 

Tlio  contention  of  the  appellants,  however,  is  that  appellee,  by 
his  conduct,  induced  appellants  to  believe  that  appellee  and  Charles 
Feickert  wei'c  partners,  and  to  deal  with  Charles  Feickert  under 
the  belief  that  they  Mere  a  firm. 

The  facts  upon  which  this  is  predicated  are:  1st.  The  names  of 
the  payees  of  the  notes  arc  abbreviated  and  written  as  '^Chas.  & 
Wm.  Feickert,"  instead  of  in  full,  '*  Charles  Feickert  and  William 
Feickert; "  and  2d,  Charles  Feickert  had  possession  of  the  notes. 

We  cannot  say,  as  matter  of  law,  that  the  mere  use  of  the  abbrevi* 
ated  form,  instead  of  writing  the  name  of  each  of  the  payees  in  full, 
authorized  the  public  to  assume  they  were  partners.  A  firm  name 
might  certainly  be  thus  expressed.  But  the  abbreviation  does  not 
necessarily  convey  the  idea  that  the  names  are  those  of  a  firm. 
There  are  no  words  expressive  of  the  idea  of  partnership,  company 
or  association  superadded.  Such  abbreviations  as  this  are  frequent 
in  conversation  and  in  writing  to  avoid  the  unnecessary  repetition 
of  the  surname,  and  may  obviously  bo  used  with  quite  as  mnch 
propriety  where  the  design  is  to  express  a  joint  interest  merely,  as 
where  the  design  is  to  express  a  partnership. 

The  possession  of  the  note  by  Charles  Feickert,  under  the  cir- 
cumstances, is  of  no  significance.  In  all  cases  where  notes  are 
payable  to  joint  payees  instead  of  partners,  the  actual  manual  pos- 
session of  the  notes  must  be  in  some  one  of  the  payees.  It  is 
impossible  that  it  can  be  in  all  at  the  same  time.  The  faces  of 
these  notes  disclose  the  interest  of  the  bolder — that  be  is  joint 
payee,  and  that  therefore  he  holds  for  himself  and  for  all  the  other 
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payees  —  and  rebut  any  presumption  that  might  arise  otherwise 
from  the  mere  possession  of  the  notes. 

Where  notes  are  payable  to  "  bearer/*  or  to  "order,"  possession 
is  prima  facie  evidence  of  legal  ownership.  2  l^ars.  on  Notes  and 
Bills,  42.  And  possession  of  a  note,  not  indorsed,  by  one  other 
than  the  pay ee,  affords /^riT/za  facie  evidence  that  he  is  the  equitable 
owner.  But  possession  by  one  shown  on  the  face  of  the  note  to  be 
bat  a  joint  payee,  could  be  regarded  only  as  prima  facie  evidence 
of  the  title  there  disclosed.  Illustrations  of  this  may  be  found  in 
the  rule  applicable  to  the  possession  of  property  by  co-tenants. 
Freeman  on  Co-tenancy,  §  167;  Brown  \.  GraJiam,  24  111.  028. 

The  further  point  is  made  by  the  counsel  for  appellants,  that 
conceding  that  Cliarles  Feickert  could  not,  by  his  indorsement  of 
the  notes,  transfer  the  title  of  appellee,  yet  appellants'  title  to  tiie 
notes  and  their  right  to  collect  and  appropriate  the  money  duo 
thereon  exists  just  as  effectually  by  the  delivery  of  the  notes  for  a 
valuable  consideration  paid  as  if  the  notes  had  been  assigned  to 
them. 

The  principle  upon  which  it  is  held  that  the  indorsement  of  one 
partner  binds  all  the  members  of  the  firm  is  that  of  agency  —  that 
each  partner,  within  the  scope  of  the  partnership  business,  is  the 
agent  of  all  the  othora  ;  but  this  has  no  application  to  mere  joint 
payees,  and  hence  one  cannot  bind  the  other  by  his  indorsement. 
Story  on  Agency,  §  39.  Neither  party  being  the  agent,  in  legal 
contemplation,  of  the  other,  he  can  no  more  bind  the  other  by  a 
sale  of  the  note,  without  indorsement,  than  be  can  by  a  sale  of  the 
note  with  an  indorsement  He  has  no  power  whatever  to  dispose 
of  the  interest  of  his  co-payee,  either  legal  or  equitable,  in  the  note, 
without  the  consent  of  his  co-payee. 

Nor  do  we  conceive  the  fact  that  Charles  Feickert  "was  authorized 
to  collect  the  notes  when  due  as  of  any  controlling  significance. 
This  only  authorized  him  to  collect  when  due,  not  to  sell  or  com- 
ponnd  the  notes.  Thompean  v.  Elliott,  73  111.  22 1;  Padfield  v.  Grsen, 
83  id.  529. 

We  see  no  cause  to  disturb  the  judgment  of  the  appellate  courfci 
and  it  is  aflSrmed. 

Judgment  affirmed. 
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AXBRICAZr  IkSURANCE  COMPANY  Y.    FOBTBB. 

(»  111.  884.) 
Inturance  —  tctufot^-house  —  leaving  vacant  and  unoccupied. 

An  insarance  policy  was  issaed  on  premises  described  as  a  BGhool-house.  There 
was  the  usual  condition  airainst  vacancj.  The  school  was  discontinued,  and 
the  building  was  subsequently  occupied  as  a  dwelling,  until  April,  and  was 
then  vacant  until'the  14th  of  October,  when  it  was  burned,  while  unoccupied. 
It  was  held  that  the  insurance  was  forfeited.* 

ACTION  on  a  fire  policy.     The  opinion  states  the  facts.     The 
plaintiff  had  judgment  below. 

J.  M,  Bailey y  for  appellant. 

John  J,  BrenhoUy  for  appellee. 

WALKEiiy  J.  It  appears  that  on  the  21st  day  of  November,  1871, 
appellant  issued  a  policy  of  insurance  against  loss  or  damage  by 
fire  and  lightning,  to  the  amount  of  $266,  for  a  period  of  five  years 
from  its  date  —  on  appellee's  school-house,  for  $225,  and  on  school 
furniture  therein,  $40.  The  house  was  destroyed  by  fire  on  the  14th 
day  of  October,  1876,  and  this  suit  is  brought  to  recover  the  insur- 
ance on  the  building. 

The  case  was  submitted  to  the  court  below  and  tried  without  a 
jury,  by  consent  of  the  parties,  upon  an  agreed  state  of  fact& 
The  court  held  the  company  liable,  and  rendered  judgment  against 
it  for  $225  and  costs.  To  reverse  that  decision  the  company  ai>- 
peals,  and  brings  the  record  to  this  court,  and  assigns  the  rendition 
of  the  judgment  as  error. 

The  defense  urged  by  the  company  was,  that  appellee  had  vio- 
lated an  express  condition  of  the  policy  by  permitting  the  building 
to  remain  vacant  and  unoccupied  for  several  months  prior  to  the 
loss,  and  it  was  so  vacant  at  the  time  of  the  loss. 

The  material  facts  agreed  to  be  true,  and  upon  which  the  correct- 
ness of  the  judgment  depends,  are,  that  the  condition  claimed  to 
have  been  violated  is  this  : 


•  Oompare  Whitney  r  Blaek  River  Tn8.  Co.  (W  N.  Y  117),  28  Am.  Rep.  lia. 
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"If  tbo  above-mentioned  premises,  or  any  portion  thereof,  shall 
become  vacant  and  unoccupied  without  the  assent  of  the  secretary 
of  the  company  indorsed  hereon,  then  and  in  such  case  this  policy 
shall  be  void,  and  the  assured  shall  not  be  entitled  to  recover  from 
the  company  any  loss  or  damage  which  may  accrue  in  or  to  the 
property  hereby  insured,  or  any  part  or  portion  thereof/' 

The  language  of  the  stipulation  relating  to  the  occupancy  of  the 
premises  is  as  follows  : 

'^  That  the  house  when  insured  was  occupied  and  used  as  a  school- 
house  ;  that  after  April,  1875,  no  school  was  held  in  said  building, 
and  the  school  funiture  was  removed,  and  the  Building  was  then 
rented  and  used  as  a  dwelling-house.  That  said  building  was  last 
occupied  as  a  dwelling  in  April,  1876,  and  from  then  until  destroyed 
by  fire  the  house  remained  vacant  and  unoccupied." 

It  was  further  stipulated:  ''That  the  assent  of  the  secretary  of 
the  company  is  not  indorsed  on  the  policy  sued  on,  as  required 
nnder  the  above  condition  of  the  policy." 

These  policies  are  contracts  between  the  parties,  and  in  them 
they  may  insert  any  and  all  conditions  and  stipulations  they  choose, 
unless  prohibited  by  statute  or  considerations  of  public  policy. 
Tlicre  is  no  statute  prohibiting  the  insertion  of  such  a  condition 
into  a  contract  of  insurance,  nor  do  wo  perceive  any  reason,  nor  has 
any  been  suggested,  why  such  a  condition  contravenes  public  policy. 
The  parties  being  able  to  contract,  and  such  an  agreement  not 
being  illegal,  the  parties  must  bo  bound  by  it  as  they  have  made  it. 

In  this  condition  there  is  nothing  ambiguous,  but  on  the  contrary, 
the  agreement  is  plain,  and  would  be  read  and  understood  alike  by 
all  persons.  Every  person  reading  it  would  understand  that  if  the 
house  became  and  remained  vacant  and  unoccupied  without  the 
consent  of  the  secretary  of  the  company,  the  policy  would  become 
Toid,  and  the  owner  could  not  recover  for  loss  that  might  be  sus- 
tained when  thus  vacant.  All  would  so  understand  it,  because  it 
says  so  in  language  that  could  not  be  made  plainer.  This  language 
cannot  be  construed  to  mean  the  building  might  be  vacant  for 
months.  It  might  be  perverted  from  the  plain  meaning  of  the 
words  and  the  grammatical  sense  in  which  they  are  used,  but  they 
will  not  bear  such  a  construction.  If  the  building  had  been  vacant 
after  the  policy  was  issued,  and  was  again  occupied  previous  to  the 
loss,  a  different  question  might  have  been  presented,  but  that  ques- 
tion is  not  before  us,  and  is  not,  therefore,  discussed. 
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It  is  however  contended,  that  as  the  building  was  insured  as  a 
school-house,  and  the  company  knew  it  was  to  be  so  used,  it  may  be 
inferred  that  it  was  intended  to  be  vacant  and  unoccupied  as  com- 
mon public  school-houses  usually  are  in  vacation ;  that  all  know 
that  the  common  school-houses  of  the  country  are  not  continuously 
occupied,  and  it  must  be  inferred  that  occupancy  of  that  character 
was  intended. 

If  such  had  been  the  intention  of  the  parties  they  would,  no 
doubt,  have  so  written  the  condition.  And  the  bare  reading  of  the 
language  repels  such  an  inference.  The  language  requires  a  con- 
tinuous uninterrupted  occupancy,  at  least  of  the  character  usual  to 
houses  occupied  for  schools.  It  mjiy  be,  and  probably  is  true,  that 
there  being  no  person  in  the  building  of  nights  and  Saturdays  and 
Sundays  would  not  amount  to  a  breach  of  the  condition  and  avoid 
the  policy,  as  such  is  the  usual  manner  of  occupying  school-houses. 
But  tlie  most  strained  construction  cannot  go  beyond  that,  so  as  to 
hold  that  it  need  not  be  occupied  as  a  school  or  as  a  residence  for 
several  months.  To  so  hold  would  be  a  perversion  of  the  language 
the  parties  have  employed  to  express  their  meaning. 

The  breach  of  the  condition  is  clear  and  stands  admitted.  It 
avoided  the  jwlicy,  and  precluded  the  assured,  in  terms,  from  a  re- 
covery, and  the  court  below  erred  in  rendering  judgment  for  the 
amount  of  the  policy  on  the  building.  The  breach  of  the  condition 
precluded  all  recovery,  and  the  judgment  of  the  court  below  must 

be  reversed. 

Judgment  revemed. 


Funk  v.  EoaLBSTOK. 

(92  ni.  515.) 

WiU — dwiM  —  execution  of  power. 

k  hiuband  devised  to  hia  wife,  for  her  life,  two-thirds  of  his  entire  estate, 
subject  to  certain  specific  legiicies,  with  power  to  dispose  of  the  same  •abso- 
lutely by  will  or  deed.  After  his  death,  the  wife  acq  aired  the  fee  of  the 
undivided  third  of  the  lands  so  devised  to  her.  Sabseqaently  she  executed 
a  will,  making  some  specific  bequests,  and  then  providing  as  follows  :  '*  A.U 
and  singular  the  rest,  residue  and  remainder  of  my  estate,  real  and  personal, 
of  whatever  kind  and  wheresoever  situate,  I  hereby  order  and  direct  to  be 
converted  into  money  by  my  executors."  *'  And  for  that  purpose  I  do  autb<^. 
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ize  and  empower  them  to  bargain,  sell,  and  oonyej  my  real  estate  wherever 
situate,  and  to  mase,  execute,  acknowledge  and  perfect  all  deeds  and  convey- 
ances in  law  necessary  to  assure  in  the  purchaser  or  purchasers  thereof 
the  fall  title  thereto,  the  said  real  estate  to  be  sold  as  soon  as  the  same  can 
be  done  without  sacrifice,  in  the  discretion  of  said  executors."  "  And  when 
my  said  residuary  estate  shall  be  converted  into  money  as  aforesaid/'  etc., 
with  directions  for  its  distribution.  She  also  bequeathed  a  gold  watch  and 
0ome  household  furniture,  which  came  to  her  under  her  husband's  will,  to 
difierent  persons.  She  died  seized  of  several  parcels  of  real  estate.  Hdd, 
that  the  power  of  disposition  conferred  by  her  husband's  will  was  fully  exer- 
cised, and  her  will  carried  ail  the  property  in  ^which  she  derived  any  inter, 
est  under  that  will. 

EJECTMENT  by  heirs  of  Absalom  Punk,  for  lands  owned  by 
him  in  his  life-time.    He  left  a  will  providing  among  other 
things  as  follows  : 

"2.  It  is  my  will  and  desire  that  the  remaining  two-thirds  of  my 
real  and  personal  estate,  after  the  payment  of  my  debts  and  the 
payment  of  the  legacy  hereinafter  named,  shall  go  to  and  become 
the  property  of  my  beloved  wife  during  her  life,  with  full  power 
and  aathority  for  her  to  dispose  of  the  same  as  she  may  think 
proper,  by  will  or  otherwise,  before  her  death.  Therefore,  I  give 
and  bequeath  to  my  said  wife,  Sarah  Funk,  said  two-thirds  of  my 
estate,  subject  to  legacies  as  follows  :  I  desire  that  she  shall  give 
of  said  estate  at  least  $500  apiece  to  each  of  her  three  daughters, 
Harriet,  Sarah  and  Julia  Ann,  whenever  she  shall  think  proper  so 
to  do.  Also,  to  give  to  her  granddaughter,  Mary  Ann  Clarkson 
Funk,  the  sura  of  $2,000  in  property  and  money  for  her  education 
and  for  her  support ;  and  all  the  rest  of  the  said  two-thirds  of  my 
said  estate,  so  given  to  my  said  wife  during  her  life-time,  may  be 
disposed  of  as  she  may  think  proper,  but  I  do  request  if  said  Mary 
Ann  Clarkson  Funk  shall  bo  living  at  the  time,  may  have  the  whole 
of  my  estate  which  my  said  wife  may  not  have  disposed  of  ;  and 
should  she  not  do  so,  it  is  my  wish  at  her  death  that  her  said  grand- 
daughter may  have  the  whole  of  my  estate  undisposed,  to  her  and 
her  heirs  forever.  But,  if  my  said  wife  shall  survive  her  said  grand- 
daughter, then  at  her  death  I  desire  my  brothers  and  sisters  and 
their  descendants  shall  have  whatever  remains  of  my  estate  not  dis- 
posed by  my  said  wife,  in  equal  part«  thereof. 

^  The  $500  each  and  the  $2,000  legacies,  above  named,  are  to  be 
paid  oyer  to  said  legatees  at  all  events  as  their  respective  estate,  out 
0f  my  wife's  two-thirds  above  named. 
Vol.  XXXIV —18 


138  ILLI^'OIS, 


Fank  v.  Eggleston. 


^'I  hereby  nominate  and  appoint  my  beloTed  wife,  Sarah  Funk| 
my  executrix  of  Ihis^  my  last  will  and  testament,  and  n-quest  that 
she  shall  not  be  required  to  give  security  for  administration  thereof, 
but  may  give  lier  own  bond  therefor." 

Said  Funk  died  in  1851.  Sarah  Funk,  his  widow,  died  in  1866^ 
and  left  a  will  giving  a  number  of  specific  bequests,  including  her 
gold  watch  and  all  her  household  goods,  and  then  providmg  aa 
follows: 

''14th.  All  and  singular  the  rest,  residue  and  remainder  of  my 
estate,  real  and  jiersonal,  of  whatever  kind  and  wheresoever  situate, 
I  hereby  order  and  direct  to  be  converted  into  money  by  my  execu- 
tors hereinafter  named,  and  for  that  purpose  I  do  authorize  and 
empower  them  to  bargain,  sell  and  convey  my  real  estate  wherever 
situate,  and  to  make,  execute,  acknowledge  and  perfect  all  deeds 
and  conveyances  in  law  necessary  to  assure  in  the  purchaser  or  pur- 
chasers thereof  the  full  title  thereto,  the  said  real  estate  to  be  sold 
as  soon  as  the  same  can  be  done  without  sacrifice,  in  the  discretion 
of  said  executors. 

"And  when  my  said  residuary  estate  shall  be  converted  into 
money  as  aforesaid,  I  do  hereby  will,  order  and  direct  the  same 
shall  be  divided  by  my  executors  hereinafter  named  into  three  equal 
parts  and  shares,  and  disposed  of  as  follows,  that  is  to  say: 

''1.  One  full  equal  third  part  and  share  whereof  I  give,  dcviae 
and  bequeath  unto  my  said  daughter  Sarah  Roche,  to  have  and  to 
hold  to  her  and  to  her  sole  and  separate  use  and  to  her  heirs  and 
assigns  forever. 

'*  2.  One  other  full  equal  third  part  and  share  of  said  residuary 
estate  I  give,  devise  and  bequeath  unto  my  said  daughter  Harriet 
Albec,  to  have  and  to  hold  to  her  and  to  her  sole  and  separate  use 
and  to  her  heirs  and  assigns  forever. 

''  3.  The  remaining  one  full  equal  third  part  and  share  of  my 
residuary  estate  I  give,  devise  and  bequeath  unto  my  said  executors 
hereinafter  named,  in  trust  for  my  grandchildren,  viz.:  George  Eb 
Lopp,  John  Lopp  and  Sarah  E.  Davis  (who  are  the  children  of  my 
deceased  daughter,  Julia  Lopp),  in  equal  parts,  share  and  share 
alike,  to  be  paid  to  them,  respectively,  with  all  accumulations  of 
interest  thereon,  when  they  shall  severally  attain  the  age  of  twenty- 
one  years,  to  have  and  to  hold  unto  them,  the  said  George  £.  Lopp^ 
John  Lopp  and  Sarah  E.  Davis,  to  their  sole  and  separate  use  and 
to  their  heirs  and  assigns  forever,  respectively;  but  should  my 
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ecutorsy  in  their  discretion,  deem  it  necessary  so  to  do,  they  may 
advance  any  part  of  the  interest  accamnlated  on  any  share  of  said 
graadchild,  toward  the  education  and  maintenance  of  said  grand- 
child to  whom  such  sliare  belongs,  daring  his  or  her  minority/' 

She  died  possessed  of  considerable  money  and  other  personalty^ 
and  seized  in  fee  of  several  parcels  of  real  estate.  The  watch  and 
household  goods  bequeathed  by  her  came  to  lier  under  the  said  pro- 
visions of  her  husband's  will.  Other  facts  appear  in  the  opinion  of 
the  court.    The  defendants  had  judgment  below. 

Williams,  Burr  &  Capen^  for  appellants.  1.  A  power  of  sale  or 
other  disposition  attached  to  a  life  estate  will  not  enlarge  it  into  a 
fee.  Faimmn  v.  Bedl,  14  111.  244;  Boyd  v.  Strahafi,  36  id.  355;  4 
Kent's  Com.  3I9-33G;  6  Oi-eenL's  Cruise  on  Beal  Prop.  256  (or  ed. 
1849,  vol.  3,  316);  1  Hill,  on  Beal  Prop.  622;  Deaji  v.  NunnaUy,3G 
Miss.  358;  Andrews  r.  Brumjield,  32  id.  107, 1 15;  Rail  v.  Dotsoiiy  14 
S.  &  M.  176, 184;  Jackson  y.  Bobbins,  16  Johns.  537,  587;  Barford 
V.  Street,  16  Ves.  135;  Reiih  v.  Seymour,  4  Euss.  263;  Smith  v. 
Bell,  6  Pet.  68;  Collins  v.  Carlisle,  7  B.  Monr.  13;  Carroll  v.  Car- 
roll,  12  id.  637 ;  Edmondson  v.  Dyson,  2  Kelly,  307 ;  1  Sugden  on 
Powers,  120. 

2.  If  legacies  are  made  a  personal  charge  on  the  devisee,  an 
acceptance  of  the  devise  makes  such  legacies  a  personal  charge  on 
the  devisee,  and  lie  will  take  the  estate  devised  as  a  purchaser. 
But  if  the  legacies  are  chargeable  on  the  estate  devised  the  devisee 
does  not  take  as  a  purchaser,  but  as  a  beneficial  devisee.  1  IlilL 
on  Real  Prop.  (3d  ed.)  630,  §  43,  and  cases  there  cited. 

3.  Sarah  Funk,  by  the  will  of  her  husband,  Absalom  Funk,  took 
a  life  estate  with  power  of  disposition  by  deed  or  will.  It  only 
remains  to  inquire,  docs  the  will  of  Sarah  Funk  execute  the  power 
vested  in  her  by  the  will  of  her  linsband? 

4.  A  will  is  not  an  execution  of  a  power  by  the  testator,  unless, 
1st,  the  will  describes  the  property  on  which  the  power  rests;  or, 
2d,  refers  to  the  power;  or,  3d,  would  be  inoperative  without  act- 
ing on  the  property  over  which  the  testator  had  the  power.  4 
Kent's  Com.  334,  and  note  to  335  and  cases  cited;  1  Jarm.  on 
Wills,  side  page  628;  2  Hill,  on  Beal  Prop.  (3d.  ed.)  597,  g  47;  2 
GreenL's  Cruise  Beal  Prop.,  side  page  198;  2  Washb.  on  Beal  Prop. 
319,  612;  No^well  v.  Roake,  6  Bing.  475;  Caldecott  v.  Johnso7i,  7M. 
A  G.  1047;  Mory,  E^r,  v.  Michael,  18  Md.  227;  note  5,  to  Blake  y. 
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Bunburi/y  1  Ves.  194 ;  note  3,  to  Bull  v.  Nordyy  id.  272;  Smith  t. 
Belly  6  Pet  68;  Bradiah  y.  Oibbs,  3  Johns.  Ch.  523;  Bradley  v. 
Westcotty  13  Ves.  445;  Roach  y.  Haynes,  8  id.  584;  Lovelly.  Knighty 
3  Sim.  275  ;  Lempriere  v.  Valpy,  5  id.  107;  Blagge  y.  Miles.  1  Stoiy, 
426;  Cb^n^  v.  TayZor,  16  111.  452,  474. 

Tt^/ey,  iSi^t7^  i6  Lewis  aod  William  HopJdnSy  for  appellees. 

Bakeb,  J.  [Omitting  minor  qnestions.]  The  important  ques- 
tion, however,  in  this  record,  is  whether  the  general  devise  in  the 
will  of  Sarah  Funk  was  a  good  appointment  under  the  power 
donated  by  the  prior  will  of  Absalom  Punk. 

Sir  Edward  Sugden,  in  his  work  on  Powers,  after  reviewing  the 
cases  in  which  was  involved  the  matter  of  the  execution  of  a  power 
by  the  donee,  remarks  :  '^  It  is  impossible  not  to  be  struck  with  the 
number  of  instances  where  the  intention  has  been  defeated  by  the 
rule  distinguishing  power  from  property.  The  mischief  has  been 
increased  by  the  courts,  in  some  recent  instances,  adopting  a  strict 
construction,  with  a  view  to  establish  a  certain  rule.  The  particu- 
lar disposition,  when  the  power  or  the  subject  is  not  clearly  referred 
to,  must  always  raise  a  question  of  construction.  Now,  witboot 
breaking  in  upon  the  general  rule,  but,  on  the  contrary,  giving  ta 
it  its  full  force,  the  intention  in  many  of  the  decided  cases  might 
have  been  effectuated." 

In  Jones  v.  Tucker^  2  Mer.  533,  Sir  William  Grant,  in 
announcing  the  decision  of  the  court,  said  :  ^'In  my  own  privattt 
opinion,  I  think  the  intention  was  to  give  the  £100  which  the  tes- 
tatrix had  power  to  dispose  of,  but  I  do  not  conceive  that  I  can 
judicially  declare  it  to  have  been  executed." 

In  Nannock  v.  Horton,  7  Ves.,  Jr.,  398,  Lord  Chancellor  £iJ>oir 
said  :  '^  I  am  not  sure  the  rule  does  not  oblige  the  coart  to  act 
against  what  probably  might  have  been  the  intention  nine  times  in 
ten." 

In  Davies  v.  Hiorm,  2  DeGex  &  Sm.  347,  Sir  J.  L.  Kkight 
Bruce,  vice  chancellor,  remarked,  in  giving  judgment:  **I  must, 
although  almost  ashamed  to  say  it,  decide  against  what  I  firmly 
and  sincerely  believe  to  have  been  the  intention  of  the  testatrix^ 
that  the  power  of  appointment  has  not  been  exercised.  I  am  bound, 
however,  by  the  authorities.  I  cannot  help  myself,  and  I  must  ee 
decide." 

Criticisms  upon  this  particular  branch  of  the  law  equally  serer^ 
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and  emanating  from  judges  and  jarists  of  equal  eminence,  might 
be  greatly  multiplied  ;  but  tboy  have,  perhaps,  no  effect,  unless  it  be 
to  impress  upon  the  mind  that  some  rule  has  been  pressed  beyond 
its  legitimate  domain  by  at  least  some  of  the  adjudicated  cases. 

The  fundamental  principle  deducible  from  all  the  cases,  from 
Sir  Edward  Clere^s  case,  in  G  Coke,  17  down,  is  that  there  should 
be  a  certain  ascertainment  of  the  intention  of  the  donee  of  the 
power  to  act  under  the  power.  Three  classes  of  cases  arose  in 
which  it  was  demonstrated  to  an  absolute  moral  certainty 
there  was  an  intention  to  execute  the  power,  and  these  were  where 
there  was  a  reference  to  the  power,  or  to  the  subject  or  property 
covered  by  the  power,  or  where  the  instrument  would  be  inopera- 
tive without  the  aid  of  the  power.  The  cases  ranging  themselves 
in  one  or  another  of  these  three  classes,  it  was  judicially  announced 
in  some  of  the  cases  that  there  could  be  no  execution  of  a  power  by 
testator,  unless  the  case  fell  in  one  of  these  three  classes.  This  has 
been  questioned  by  some  judges,  but  the  weight  at  least  of  English 
authority  is  that  way.  At  all  events,  the  rule  which  requires  the 
existence  of  one  of  these  three  elements,  in  order  to  effect  an  execu- 
tion of  the  power,  is  altogether  subordinate  and  secondary  in  its 
character,  and  if  circumstances  could  and  should  arise  that  indicated 
clearly  the  intention  of  the  donee  to  work  by  the  power,  it  could 
not  be  but  that  the  artificial  rule,  predicated  upon  former  experi- 
ence, must  give  way,  and  the  primary  and  fundamental  rule,  which 
requires  only  that  the  intention  be  made  clear  and  manifest,  would 
prevail. 

It  is  evident  the  one  rule  is  based  upon  principle,  and  is 
substantial,  while  the  other  is  artificial  and  based  upon  past  experi- 
ences, and  it  is  at  least  within  the  range  of  possibility  that  future 
experience  may  develop  exigencies  that  the  past  has  not,  and 
demand  a  recurrence  to  the  fundamental  jule.  Not  only  so,  but 
we  are  strongly  impressed  that  these  exigencies,  which  are  possible 
In  the  future,  have  to  some  considerable  extent  occurred  in  the 
past,  and  have  afforded  occasions  for  criticisms  such  as  we  have 
quoted,  and  for  nice  and  subtle  distinctions,  and  for  refined  reason- 
ing, in  order  to  effectuate  the  intention  of  the  donee  of  the  power, 
and  at  the  same  time  on  some  theory,  plausible  if  not  substantial, 
bring  the  case  within  one  or  another  of  the  three  classes  referred  to. 
In  Madison  v.  Andrews,  1  Ves.,  Sr.,  58,  the  deed  reserved  a 
power    to   charge,  limit  or  appoint,   and  in  the  will  the  woi*d 
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charge  "  was  used,  and  Lord  Hardwickb  considered  the  use  of  a 
term  in  the  power  as  a  reference  to  the  power.  The  testator,  by 
his  will,  charged  all  his  real  and  personal  estate  with  his  debts  and 
legacies,  and  it  does  seem  to  us  that  to  refer  the  words  ^'mj  estate" 
to  the  property  under  the  power,  is  going  beyond  even  a  liberal 
construction  of  the  rule  said  to  be  deduced  from  Clere^s  case,  and 
that  the  turn  made  upon  the  word  '^charge  "  is  hardly  substantial 
So,  also,  the  same  eminent  judge  in  Cliurchill  v.  Dibbin,  cited  by  Sng- 
dcn,  held  both  the  fi*eeho1ds  and  tlie  leaseholds  covered  by  the 
power  to  pass  by  the  residuary  gift,  and  this,  notwithstanding 
tlic  fiict  the  testatrix  had  purchased  other  leaseholds  with  her  savings, 
which  other  leaseholds  were  also  held  to  pass.  It  would  seem  diffi- 
cult to  harmonize  this  decision  with  the  illiberal  rule  contended 
for.  It  would  be  equally  difficult  to  bring  Walker  v.  Mackie,  4 
Russ.  77,  within  such  rule. 

In  the  celebrated  case  of  Standen  v.  StandeUy  2  Ves.  Jr.  589, 
which  was  afterward  affirmed  in  the  House  of  Lords,  the  gift  was 
generally  of  the  residue  of  the  testatrix's  real  and  personal  estate. 
The  gift  was  held  valid  as  to  the  real  estate,  because  she  had  no  real 
estate  of  her  own ;  but  this  did  not  apply  to  the  personal  estate 
within  the  power,  and  it  was  equally  held  to  pass.  The  ground  of 
this  decision  was,  that  the  fact  of  the  testatrix  not  having  real 
estate  gave  to  her  disposition  the  character  of  an  execution  of  the 
power  over  the  real  est:itc ;  it  showed  her  intention  to  execute  ber 
power,  and  that  when  she  talked  of  her  real  estate,  she  meant  the 
real  estate  in  the  power;  and  the  same  intention  was  held  to  govern 
the  entire  gift.  And  yet,  the  power  was  not  referred  to  in  this  will, 
the  personal  estate  under  the  power  was  not  in  any  manner  speci* 
fied,  and  it  does  not  appear  but  that  the  testatrix  had  other  personal 
estate  out  of  the  power.  It  is  going  a  long  way  to  say  that,  where 
the  extrinsic  evidence  introduced  the  fact  that  she  wasdealinsr  with 
real  estate  in  tlie  power,  that  fact  supplied,  as  to  the  personal 
property  under  the  power,  one  of  the  three  elements  supposed  to 
be  necessary  to  work  its  transfer. 

We  might  readily  multiply  instances  where  the  reasoning  of  the 
courts  has  been  equally  far-fetched  in  order  to  bring  cases,  where 
the  real  intent  of  the  testator  was  clear  and  manifest,  within  the 
pale  of  the  secondary  and  technical  rule  spoken  of  above.  And 
such  cases  indicate  the  straits  to  which  judges  have  been  driven  tc 
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effectuate  that  Avhich  they  were  satisfied  was  the  real  intention  of 
the  testator.  In  the  vast  diversity  of  human  affairs  and  conduct  it 
is  useless,  vain  u^id  unsound  to  attempt  to  limit  the  modes  by  which 
human  intention  ni:iy  be  manifested. 

It  is  the  established  doctrine,  in  the  interpretation  of  wills,  the 
intention  is  the  iwlestar  to  direct  the  court.  In  Boyd  v.  Strahatiy 
30  111.  358,  this  court  said  :  **  The  familiar  rule  which  controls  all 
others  in  the  interpretation  of  wills,  is,  that  the  intention  of  the 
testator  to  be  gathered  fropi  the  entire  will  must  govern.  There  is 
no  other  class  of  instruments  known  to  the  law  in  which  so  little 
importance  is  to  be  attached  to  the  technical  sense  of  language,  in 
comparison  with  that  sense  in  which  the  apparent  object  of  the 
writer  indicates  his  words  to  have  been  used."  It  seems  anomalous, 
then,  that  in  the  interpretation  of  a  will  the  court  should  require 
a  degree  of  proof  that  amounts  to  an  absolute  moral  demonstra- 
tion of  the  intention  of  the  testator,  before  it  will  regard  his  wishes; 
that  even  that  degi*ee  of  proof,  which  will  justify  a  conviction  for 
a  capital  crime,  will  be  insufficient. 

In  >cr(>pe*ic  case,  10  Co.  144,  Lord  Cokb  says,  *'  Quia  non  refcrt 
an  quis  inlentionein  sttam  declaret  verbis,  an  rebus  ipsis,  vel  factU,^* 
And  Chief  Justice  Best  says,  in  Nowell  v.  Roake,  infra,  "  The  rule 
giren  by  Lord  Coke  is  larger  than  that  which  has  been  deduced 
from  the  decision  in  Clere^s  case.  Lord  Coke's  rule  will  be  com- 
plied with,  if  the  intention  to  execute  a  power  be  unequivocally 
manifested  by  any  circumstances  occurring  in  the  case,  or  any  act 
of  the  owner  of  the  power,  without  requiring  any  specified  overt 
acts  of  such  intention." 

In  the  case  of  Blagge  v.  Miles,  1  Story,  427,  Mr.  Justice  Story, 
of  the  Supreme  Court  of  the  United  States,  speaking  in  regard  \o 
the  execution  of  powers  by  last  wills  and  testaments,  says  :  '^  The 
main  point  is  to  arrive  at  the  intention  and  object  of  the  donee  of 
the  power  in  the  instrument  of  execution,  and  that  being  once 
ascertained,  effect  is  given  to  it  accordingly.  If  the  donee  of  the 
power  intends  to  execute,  and  the  mode  be  in  other  respects  unex- 
ceptionable, that  intention,  however  manifested,  whether  directly 
or  indirectly,  positively  or  by  just  implication,  will  make  the  execu- 
tion valid  and  operative.  I  agree  that  the  intention  to  execute  the 
power  must  be  apparent  and  clear,  so  that  the  transaction  is  not 
fairly  snsceptible  of  any  other  interpretation.     If  it  be  doubtful. 
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under  all  the  circumstances,  then  that  doubt  will  prevent  it  from 
being  deemed  an  execution  of  the  power.  All  the  authorities  agree 
that  it  is  not  necessary  that  the  intention  to  execute  the  power 
should  appear  by  express  terms  or* recitals  in  the  instrument  It  is 
sufficient  that  it  should  appear  by  words,  acts  or  deeds  demonstrat- 
ing the  intention." 

Wc  find  no  case  so  like  the  one  before  us  in  its  circumstances  as 
Nowell  Y.  Roake,  first  decided  by  Lord  Chief  Justice  Best,  in  the 
Court  of  Common  Pleas,  2  Bing.  503,  afterward  reversed  in  the 
King's  Bench,  5  B.  &  C.  730,  and  the  judgment  of  the  King's 
Bench  affirmed  in  the  House  of  Lords,  6  Bing.  475.  We  are  not 
constrained  by  the  decisions  in  this  case  as  binding  authority,  as 
they  were  not  rendered  until  a  period  long  subsequent  to  our  Bevo- 
lution. 

For  the  purposes  of  condensation  we  quote  from  1  Sugden  on 
Powers,  side  page  383,  his  statement  of  the  point  decided, 
and  of  the  case:  ^'Although  the  testator  has  the  entirety  of  an 
estate,  yet  if  any  share  of  it  is  vested  in  him  only  for  life,  with  a 
power  of  appointment,  a  general  devise  of  all  his  estates  will  only 
pass  the  share  of  whicli  he  is  seized  in  fee,  and  a  direction  which 
might  properly  be  applied  to  the  entirety  will  not  be  construed  to 
enlarge  the  gift.  This  was  decided  in  Nowell  v.  Roahe  when  one 
moiety  of  an  estate  was  settled  by  the  testatrix  to  her  husband  for 
life,  remainder  to  herself  for  life,  remainder  to  such  uses  as  she 
should  appoint  by  deed  or  will,  and  for  want  of  such  appointment 
to  the  children  of  the  marriage,  with  remainders  over,  and  the  tes- 
tatrix afterward  bought  the  other  moiet}',  which  was  conveyed  to 
her  in  fee,  and  she  had  no  other  real  estate,  it  was  held  in  the  Court 
of  Common  Pleas  that  a  devise  by  her  of  all  her  freehold  estates  to 
one  for  life,  on  condition  that  out  of  tlie  rents  thereof  he  should, 
from  time  to  time,  keep  such  estates  in  proper  and  tenantable  re- 
pair, with  remainders  over,  passed  the  entirety  of  the  estate,  that  is, 
operated  at  once  as  an  execution  of  her  power  over  one  moiety,  and 
a  devise  of  her  interest  in  the  other.  The  court  relied  upon  the 
general  intention^  and  laid  some  stress  upon  the  condition  to  keep 
the  estate  in  repair,  as  the  devisee  could  not  keep  an  undivided 
moiety  in  repair." 

Lord  Wyxfoud,  in  the  House  of  Lords,  observed  (Sugden,  side 
page  384),  "  that  he  believed  that  nine  hundred  and  ninety-nine  per- 
sons out  of  a  thousand  would  say,  on  reading  this  will,  that  the  te&- 
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tatrix  did  intend  by  it  to  paes  her  whole  property,  and  this  is  a 
question  of  intention.  He  knew  that  it  was  decided  in  Sir  Ed- 
ward Clerks  case^  that  a  will  cannot  operate  as  an  execution  of  a 
power,  unless  it  refers  to  the  power  or  the  subject  of  it,  or  unless 
the  will  can  have  no  operation  without  supposing  that  an  execution 
of  the  power  was  intended.  But  he  conceived  that  here  the  estate 
or  subject  of  the  power  is  referred  to  in  the  will,  and  that  this  is  a 
case  that  never  occurred  before.  The  words  of  the  will  are,  '  I  give 
and  devise  all  my  estates  in  London  and  Surrey/  and  she  adds  a 
condition  to  repair,  yet  it  is  said  that  these  words  may  be  satisfied 
by  supposing  that  they  refer  only  to  that  moiety  which  she  had  in 
absolute  property;  but  he  defied  any  ingenuity  to  show  that  the 
words  applied  only  to  the  one  moiety,  and  not  to  the  other;  that 
the  tenant  for  life  was  to  repair  one  moiety,  and  leave  the  other 
unrepaired.  The  testatrix  is  clearly  speaking  of  the  whole  of  her 
property,  and  this  will  may  be  held  to  apply  to  all,  and  to  be  an 
execution  of  the  power,  in  perfect  consistency  with  the  doctrine  in 
Sir  Edward  Clere^s  case.*' 

Chief  Justice  Best  said,  in  delivering  the  judgment  of  the  Com- 
mon Pleas,  "  It  has  long  been  settled,  that  an  express  declaration 
of  the  intent  to  execute  a  power  is  not  necessary;  on  the  other  hand, 
no  terms,  however  comprehensive,  although  sufficient  to  pass  every 
species  of  property,  freehold  and  copyhold,  real  and  personal,  will 
execute  a  power,  unless  they  demonstrate  that  a  testator  had  the 
power  in  his  contemplation,  and  intended  by  his  will  to  execute  it. 
It  has  often  been  said  that  a  power  is  not  executed,  unless  the  power 
or  the  estate  be  referred  to  by  the  will,  or  the  will  can  have  no  effect 
except  as  an  execution  of  the  power.  We  are  not  disposed  to  say 
these  are  the  only  cases,  and  we  have  high  authority  for  saying  they 
are  not.  They  are  only  put  as  instances  of  the  strong  and  unequi- 
Tocal  proof  that  is  required ;  but  if  there  were  a  rule  that  courts  of 
law  are  only  permitted  to  hold  a  power  well  executed  in  these  in- 
stances,  we  should  say  that  this  case  comes  within  it,  for  we  think 
the  estate  is  referred  to/' 

«He  further  said:  '^  We  think  it  impossible  to  impute  any  other 
intention  to  Mrs.  Trymmer  than  that  of  executing  the  power  she 
had  reserved  to  herself  in  the  estate  in  question ;  and  we  think 
that  intention  is  demonstrated  by  every  part  of  the  will,  and  par- 
ticularly by  a  reference  to  the  estate  over  which  she  had  this  power. 
Mrs.  Trymmer  being  seized  of  one  undivided  moiety,  and  having  a 
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power  over  the  other  undivided  moiety,  of  which  power  she  was  the 
creator,  gives  all  her  freehold  estates  in  the  city  of  London  and 
comity  of  Surrey,  or  elsewhere,  to  her  nephew,  John  Roakc.  This 
is  not  a  description  of  her  interest  in  the  estates,  but  of  the  estates, 
and  shows  an  intent  to  pass  all  the  property  that  she  had  a  right 
to  dispose  of.  I  should  bo  inclined  to  think  these  words  referred  to 
botli  parts  of  this  property/* 

Mr.  Sugden,  in  commenting  on  this  case,  says:  '*  In  a  case  like 
Nowell  V.  Roake,  the  nature  of  the  property  might,  without  intro- 
ducing any  uncertainty  into  the  rule,  be  considered  to  manifest  a 
sufficient  intention.  I  hold  an  estate  as  an  entirety,  but  the  tenure 
is  in  moieties,  and  one  is  subject  only  to  my  appointment ;  I  give, 
by  my  will,  all  ray  estates  to  one  for  life.  The  rule  would  exclude 
that  moiety  within  the  power,  if  it  stood  there,  but  I  direct  that 
the  tenant  for  life  shall  keep  the  estates  in  repair.  The  estate  can- 
not be  repaired  by  undivided  moieties,  although  two  tenants  in 
common  may  repair  the  estate  ;  and  therefore  the  direction  mighty 
in  favor  of  the  intention,  have  been  held,  according  to  the  decision 
in  the  Court  of  Common  Pleas,  as  evidence  that  she  was  dealing 
with  the  entirety."  This,  it  must  be  borne  in  mind,  was  said  by 
Mr.  Sugdcn  from  the  standpoint  that  there  can  be  no  sufficient 
demonstration  of  an  intention  to  execute  a  power  except  in  the 
three  classes  of  cases  to  which  we  have  referred.  But^  as  we  have 
intimated,  this  standpoint  we  are  not  prepared  to  concede. 

In  Blagge  v.  Miles,  Mr.  Justice  Stoby  has  criticised  the  opinion 
of  Lord  Chief  Baron  Alexander,  in  delivering  th&  judgment  of 
the  judges  in  the  House  of  Lords  in  this  case  of  Nowell  v.  Roatx, 
and  in  reaffirming  the  doctrine  as  to  the  enumerated  three  classes 
of  cases,  and  he  says,  ''Lord  Chief  Justice  Best  has  put  these 
classes  of  cases  upon  the  true  ground.  They  are  instances  of  the 
strong  and  unequivocal  proof  required  to  establish  the  intention  to 
execute  the  power  ;  but  they  are  not  the  only  cases." 

But,  to  get  closer  to  the  substance  of  the  matter  now  before  us: 
Sarah  Funk  owned  one  undivided  third  of  this  estate  in  fee,  and, 
under  the  will  of  her  deceased  husband,  she  had  a  life  estate  in,  and 
full  power  and  authority  to  dispose  of,  the  other  undivided  two- 
thirds  as  she  might  think  proper,  by  will  or  otherwise,  before  her 
death.  In  her  last  sickness  she  makes  her  will,  in  which,  after 
certain  speci6c  bequests  of  personal  property,  she  makes  disposition 
of  *'  all  and  singular  the  rest,  residue  and  remainder  of  my  estate. 
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real  and  persona),  of  whatever  kind  and  wheresoever  situated." 
Bj  any  construction  which  can  be  given  the  will  she  disposed  of  the 
one  undivided  third  that  she  held  in  fee,  and,  so  far  as  the  right  to 
hold  and  enjoy  duringlife  and  dispose  of  as  she  saw  fit  either  before 
or  at  death  could  make  it  hers,  the  other  two- thirds  was  hers  also. 
When  therefore  she  spoke  of  all  her  real  estate,  and  the  undivided 
one-third  was  necessarily  included,  did  she  not  refer  also  to  the 
undivided  two-thirds  ?  In  the  language  of  Lord  Chief  Justice 
B^T,  ''This  is  not  a  description  of  her  interest  iu  the  estates,  but 
ot  the  estates,  and  shows  an  intent  to  pass  all  the  property  that  she 
had  any  right  to  dispose  of." 

The  case  of  the  property  not  subject  to  the  power  being  an  undi- 
vided interest  in  the  same  property  the  other  undivided  interest  in 
irJiich  was  covered  by  the  power,  seems  never  to  have  arisen  before 
Xowett  V.  Roake.    The  property  not  subject  to  the  power  to  answer 
the  requirement  was  present  there  as  well  as  hero ;  but  neither  that 
case  nor  this  turns  upon  the  last  point  determined  in  Sir  Edward 
Cler^4  case,  that ''  the  devise  ought  of  necessity  to  inure  as  a  limi- 
tation   of  a  use,  or  otherwise  the  devise  would  be  utterly  void." 
These  cases  proceed  upon  another  ground  entirely.     They  stand 
upon  the  ground  of  the  general  intention  to  be  gathered  from  a 
consideration  of  the  whole  will  and  from  the  situation  of  the  prop- 
erty.    The  fact  of  co-existing  undivided  interests^  one  within  and 
the  other  without  the  power,  is  but  one  element  in  the  proof  of  in- 
tention, but  a  circumstance  of  great  weight. 

Here,  too,  the  disposition  of  her  real  estate  of  whatever  kind  was 
conpled  with  an  order  and  direction  to  sell  ''  my  real  estate,"  and 
make  all  deeds  and  conveyances  *'  necessary  to  assure  and  perfect  in 
the  purchaser  or  purchasers  thereof  the  full  title  thereto,"  that  is, 
the  title  to  her  real  estate,  not  the  title  to  her  interest  in  the  real 
estate.     Tlieso  words  would  seem  to  apply  to  the  whole  property 
and  Ui  refer  to  both  parts  thereof,  a?  well  as  that  held  under  the 
power  aa  that  held  by  a  different  tenure.    And  other  parts  of  the 
will  specifically  disposed  of  other  property  in  which  she  only  had  a 
life  estate  under  the  will  of  her  deceased  husband  and  a  like  power 
of  disposition.     The  evidence  shows  she  had  no  gold  watch  except 
one  bequeathed  to  her  for  life  with  the  like  power  of  disposition, 
and  that  most  of  the  furniture  she  had  was  held  by  like  tenure  and 
with  like  power  of  disposition.    And  yet,  just  preceding  the  dispo- 
sition of   her  real  estate,  she  bequeathed  ''  my  gold  watch "  to  the 


148  ILLINOIS, 


Funk  y.  Elggleston. 


nephew^  and  uamesake  of  her  husband,  and  ehc  bequeathed  *'  all  mj 
household  furniture  "  to  her  daughters.  Now,  she  had  no  authority 
to  bequeath  the  watch  and  the  furniture  which  had  been  her  hus- 
band's, except  by  virtue  of  the  power  in  her  husband's  wilL  She 
had  iu  such  property,  strictly  speaking,  only  a  life  estate  with  full 
power  of  disposition  before  her  death.  That  she  did  exercise  the 
power  of  disposition  delegated  by  the  prior  will,  in  reference  to  these 
aiticles  of  personal  property,  and  then  proceeded  to  dispose  of  *'  my" 
real  estate,  using  the  same  language  she  had  used  in  bequeathing 
the  chattels ''my  watch,"  "my  furniture,"  would  seem  to  afford 
strong  evidence  she  intended  her  will  to  work  nott)nly  by  the  inter- 
est, but*  by  the  power.  It  has  been  long  settled  that  a  will  may 
operate  both  as  an  appointment  under  a  power  and  as  a  conveyance 
of  an  interest.  All  that  is  required  is  that  it  should  appear  it  was 
so  intended. 

In  ffugJiee  v.  Tumsr,  3  My.  &  K.  666,  the  Master  of  the  Bolls, 
Sir  John  Leach,  said  :  "  There  is  a  gift  here  of  a  gold  watch, 
piano  forte  and  music  books,  which  she  could  only  dispose  of  by  the 
execution  of  her  power.  It  is  argued,  that  she  had  assumed  and 
treated  these  as  her  own  property,  independently  of  her  sister's  will 
No  such  inference  judicially  arises.  A  gift  of  the  rest,  residue  and 
remainder  of  her  real  and  ])ersonal  estate  imports  a  gift  of  the  rest 
and  residue  of  that  estate  which  she  considered  her  own  and  had 
previously  partly  disposed  of.  A  gift  of  that  which  a  testator  can- 
not dispose,  except  in  execution  of  a  power,  necessarily  manifests  an 
intention  to  execute  that  power."  The  matter  of  the  Cardiganshire 
estate  was  also  relied  on  by  the  Master  of  the  Bolls  in  this  case, 
but  the  decision  of  the  House  of  Lords  in  Bofoes  v.  Bowes,  effect- 
ually disposed  of  the  Cardiganshire  matter.  And  so  the  cause  came 
up  again  for  a  rehearing  before  Sir  C.  C.  Pepys,  his  successor  as 
Master  of  the  Bolls.  It  is  true  the  judgment  was  otherwise  upon 
the  rehearing,  principally  by  force  of  the  Bowes  case,  but  upon 
this  point  now  in  review  the  consideration  of  the  court  only  was 
that  a  reference  to  part  of  the  subject,  or  to  some  of  many  sabjects 
of  the  power,  will  not  be  sufficient  to  make  a  will  operate  as  an 
execution  of  the  power,  when  thero  is  no  other  indication  of  an 
intention  to  execute  it.  But  here,  we  think  there  are  other  indi* 
cations  of  an  intention  to  execute,  and  we  only  regard  the  beqnesta 
of  tlie  watch  and  furniture  as  cumulative  evidence,  derived  ficm 
the  face  of  the  will  itself,  of  the  intent 
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When  the  subject  of  the  power  is  real  estate,  and  the  qnestion  is 
as  to  the  execution  of  the  power  by  the  devise,  it  is  the  well-settled 
doctrine  you  may  always  look  at  the  condition  of  the  property  and 
the  facts  dehors  the  will  to  arrive  at  the  intention  of  the  testator. 
These  facts  are,  in  addition  to  the  evidence  in  regard  to  the  watch 
and  furniture,  that  Sarah  Funk  held,  under  the  will  of  her  deceased 
husband,  a  life  estate  in  two-thirds  of  the  south  thirty  feet  of  lot  C, 
with  power  to  dispose  of  the  same  as  she  thought  fit;  that  after  the 
death  of  her  husband  she  purchased  the  other  undivided  one-third 
interest,  and  the  same  was  conveyed  to  her  in  fee;  that  she  also 
purchased  other  real  estate  in  fee,  and  that  at  the  time  of  the  exe- 
cution of  her  will  and  of  her  decease  she  held  the  entirety  of  said 
south  thirty  feet,  one-third  in  fee  simple  absolute,  and  the  other 
two-thirds  for  life,  with  full  power  of  disposition  by  will  or  other- 
wise.   There  is  fio  judicial  presumption  that  at  the  time  she  made 
the  devise  she  had  forgotten  either  that  she  owned  this  thirty  feet, 
or  by  what  tenures  she  held  it,  or  that  she  had  power  of  appoint- 
ment under  the  will  of  Absalom  Funk  as  to  the  undivided  two- 
thirds.     The  presumption  would  be  she  knew  her  own  titles,  and 
the  powers  she  had   in  reference  to  the  property  she   held  and 
enjoyed.     This  presumption  is  made  manifest  fact  when  we  see  her 
disposing  in  her  will  of  property  which  she  could  legally  only  dis- 
pose of  by  virtue  of  the  powers  in  the  first  will.     It  would  hardly 
be  contended  the  gift  of  the  watch  was  not  a  valid  execution  of  the 
power  in  the  first  will^  so  far  at  least  as  that  watch  is  concerned. 
But  it  was  not  a  good  execution  of  the  power  unless  she  intended 
to  execute  it.     The  fact  she  did  specifically  execute  it  conclusively 
establishes  that  she  had  such  intention,  and  having  such  intention, 
she  must  have  known  and  remembered  the  power  vested  in  her  by 
the  first  will.     She  thus  knowing  and  remembering  the  powers  she 
had,  and  devising  all  her  real  estate  to  trustees  to  be  sold  as  soon 
as  the  same  could  be  done,  and  the  proceeds  divided  among  her 
children  and  grandchildren,  is  there  any  reasonable  and  consistent 
theory  other  than  that  she  intended  to  execute  the  power,  and 
wished  the  entirety  of  the  thirty  feet  of  ground  sold?    Again, 
there  is  this  further  fact  dehors  the  will,  that  in  the  absence  of  an 
appointment  by  her,  the  undivided  two-thirds  interest  she  had  under 
the  power  would  have  to  be  divided  among  two  hundred  and  twenty- 
two  heirs  of  her  deceased  husband.     So  that  unless  we  find  an 
intent  to  act  by  the  power,  she  was  leaving  an  undivided  one-third 
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interest  in  this  small  parcel  of  land  to  be  held  in  common  with  two 
hundred  and  twenty-two  tenants  of  the  undivided  two-thirds  inter- 
est This  would  appear  absurd,  especially  when  considered  in  con- 
nection with  the  injunction  for  a  speedy  sale  of  her  estate^  and  the 
caution  in  her  will  against  any  sacrifice  of  her  property. 

It  is  a  question  of  intention.  If  it  were  only  admitted  that  the 
rules  by  which  that  intention  may  be  ascertained  were  not  fixed 
and  settled,  then  it  cannot  be  doubted  but  that  the  evidence 
afforded  by  this  will  and  this  record  establishes  that  intention 
beyond  a  reasonable  doubt.  If  the  intention  is  clear  and  manifest, 
it  is  all  that  is  required  by  that  which  we  have  designated  as  the 
fundamental  rule ;  to  require  more  would  be,  as  is  suggested  by 
Justice  Story,  to  mako  "  the  cases  govern  the  general  rule  as  to 
intention^  and  not  the  rule  the  cases." 

The  demands  of  substantial  justice  do  not  require  we  should  fol- 
low the  subtle  niceties  of  some  of  the  English  cases,  and  such 
course  would  be  inconsistent  with  the  liberal  rules  we  have  hereto- 
fore announced  should  govern  in  the  ascertainment  of  the  intentions 
of  testators. 

The  English  parliament  has  radically  changed  the  law  of  that 
country  by  the  statutes  of  7  Will.  IV,  and  1  Vict.,  ch.  26;  and  tbat» 
too,  to  such  an  extent  that  a  general  devise  now  operates  as  an  exe- 
cution of  a  general  power  of  appointment,  unless  a  contrary  inten- 
tion appears.  As  wo  have  seen.  Justice  Story  refused  to  follow  the 
technical  rule  established  by  somo  of  the  cases. 

In  Andretvs  v.  Brumfield,  32  Miss.  108,  and  in  Whiter.  Hicks^ 
33  N.  Y.  383,  the  courts  expressly  repudiated  the  doctrine  of  the 
English  cases  establishing  that  the  amount  of  the  testator's  per- 
sonal property  could  not  be  inquired  into  to  show  an  intention  to 
execute  a  powor  of  appointment,  and  the  decisions  were  in  no  way 
predicated  upon  local  statutes.  And  in  Amory  v.  Merediihy  7  Allen, 
397,  the  Supremo  Court  of  Massachusetts,  also  in  the  absence  of 
any  statutory  provision,  decided  in  the  very  teeth  of  the  rale  said 
to  be  deducible  from  Clert^i  case ;  and  the  case  is  a  strong  one  to 
show  the  rank  injustice  that  might  be  done  by  an  adherence  to  that 
rule. 

There  arc  no  former  decisions  of  this  court  that  militate  against 
the  rule  we  now  announce.  In  Wimherhy  v.  Hurst,  33  111.  173,  we 
remarked  that  where  a  conveyance  is  general  it  will  be  held  as  an 
execution  of  a  power,  if  it  would  be  otherwise  wholly  inoperatiye. 


SEPTEMBER  TERM,  1879.  151 

Richards  y.  Raymond 

^^— ^^^— ^^^^       ~»^^—  ■  I    — ^— % 

This  is  a  mere  reiteration  of  the  real  poiut  in  Clercs  case,  c£  res  magis 
valeai,  quani  pereaL  It  is  entirely  consisten  t  wi  tli  what  we  now  hold  ; 
and  we  are  ready  to  repeat  it  when  occasion  requires.  In  Cofflng  v- 
Taylor,  16  111.  474,  and  in  Davenport  v.  Young y  id.  552,  the  court 
wus  speaking  in  reference  to  the  construction  to  be  given  to  deeds 
and  not  in  regard  to  wills,  and  what  was  said  in  those  cases  was 
properly  said  under  the  circumstances  of  the  cases  then  before  us. 
As  was  said  by  us  in  Butler  v.  HusstiSy  68  111.  596,  *^  we  are  dis- 
posed to  regard  what  we  must  know  was  the  clear  intention  of  the 
testatrix,  which  we  gather  from  the  will  itself  when  construed  in 
connection  with  the  power,  as  the  all-controlling  clement  in  the  de- 
cision of  the  case.  If  we  are  to  interpret  wills  in  the  light  of  pre- 
cedents, we  ought  to  follow  those  that  arc  most  in  harmony  with 
the  genius  and  laws  of  this  country,  and  the  manners  and  customs 
of  its  people.  We  ought  rather  to  be  guided  by  those  that  would 
most  effectually  do  justice." 

We  prefer,  then,  to  follow  the  broad  and  liberal  rule  announced 
by  Lord  Coke  in  Scrop^s  case,  and  by  Mr.  Justice  Story  in  Blagge 
T.  MiUsy  and  that  is  based  upon  principle,  and  thus  carry  into  effect 
the  intention  of  the  testatrix,  rather  than  to  defeat  such  intention 
by  following  the  narrow  and  technical  rule  predicated  upon  the 
cases.  The  provisions  of  the  whole  will  taken  together  and  the 
facts  dehors  the  will  clearly  indicate/ to  our  minds,  an  intention  to 
pass  the  whole  estate,  and  we  think  the  devise  should,  in  favor  of 
the  intention,  be  held  to  work  both  by  the  interest  and  by  the  power, 
and  to  pass  the  entirety. 

We  find  no  error  in  the  record,  and  the  judgment  of  the  Circuit 

Court  must  be  affirmed. 

Judgment  affirmed. 


BiCHARDS  y.  Rayhokd. 
(«m.  619L) 

C&nMvtional  law — high  tehooU, 

Under  a  oonttHatlonal  provision  that  the  legislatare  shall  provide  a  thoroogli 
and  effleient  svstem  of  free  Bchools  for  the  oonf erring  a  good  oommon-school 
adaeatlon,  a  statute  aathorizing  the  eetabliahment  and  nudntenanoe  of  town- 
ship high  schools,  on  a  vote  of  the  people,  is  valid. 
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ILL  to  enjoin  the  collection  of  a  school  tax.     The  opinion  states 
the  case.     The  defendant  had  judgment  below. 


O.  S.  Eldridge,  for  appellant.  The  school  established,  as  set  forth 
in  a  bill,  is  not  such  a  school  as  can  be  said  to  fall  within  and  con- 
stitute a  part  of  a  thorough  and  efficient  system  of  common-school 
education,  whereby  its  benefits  may  be  practically  available  to  all 
the  children  of  tho  State.  This  is  shown  by  the  bill,  and  is  a  fact 
of  which  this  court  must  take  judicial  notice,  that  is, —  what  is  a 
common-school  education,  as  provided  in  the  statute.  The  law 
being  unconstitutional  the  tax  is  void,  People  v.  Mc Adams,  82  IlL 
356;  People  v.  Mayor,  etc.,  51  id.  17;  People  v.  Salomon,  id.  47 ; 
Fisher  v.  People,  84  id.  491  ;  Const,  of  1870,  art.  9,  §§  9, 10 ;  Const 
of  1848,  art.  9,  §  5. 

Mayo  S  Widmer,  and  E.  F.  Bull,  for  appellee. 

Craiq,  J.  This  was  a  bill  in  equity,  to  enjoin  the  collection  of 
a  tax  levied  to  sustain  a  high  school  established  in  township  31, 
range  3,  in  La  Salle  county,  under  the  provisions  of  section  35 
of  the  School  law  (Eev..  Stat  of  1874,  p.  957),  which  is  as  fol- 
lows  : 

"Upon  petitioa  of  fifty  voters  of  any  school  township,  filed 
with  the  township  treasurer  at  least  fifteen  days  preceding  a  regular 
election  of  trustees,  it  shall  be  the  duty  of  said  treasurer  to  notify 
the  voters  of  the  township  that  an  election  for  and  against  a  high 
school  will  be  held  at  the  next  ensuing  election  of  trustees,  and  the 
ballots  to  such  effect  shall  be  received  and  canvassed  at  such  election; 
and  if  a  majority  of  tho  voters  at  such  election  shall  be  fo^nd  to  be 
in  favor  of  a  high  school,  it  shall  be  tho  duty  of  tho  trustees  of  the 
township  to  establish  at  some  central  point,  most  convenient  for  a 
majority  of  the  pupils  of  the  township,  a  high  school  for  the  edu- 
cation of  the  more  advanced  pupils." 

The  sole  ground  relied  upon  to  enjoin  the  collection  of  the  tax 
is,  that  this  section  of  the  statute  is  unconstitutional, —  that  it  la 
in  conflict  with  section  1  of  article  8  of  the  present  Constitution, 
which  provides  tliat  the  General  Assembly  shall  provide  athorongh 
ftnd  efficient  system  of  free  schools  whereby  all  children  of  the  State 
may  receive  a  good  common-school  education.  This  provision  of 
the  Constitution  was  doubtless  intended  as  a  limitation  npon  tho 
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power  of  the  legislature  to  provide  for  the  maintenance  of  free 
schools  by  local  taxation  of  a  different  character  from  that  named 
in  the  section.     In  other  words,  under  the  section  of  the  Constitu- 
tion the  legislature  has  the   power  to  enact  laws  under  which  a 
thorough  and  efficient  system  of  free  schools  may  be  established  and 
maintained  by  local  taxation,  in  which  all  the  children  of  the  State 
may  receive  a  good  r^ommon-school  education,  but  to  go  further 
than  this,  the  legislature  would  seem  to  be  powerless.     We  cannot 
perceive  what  other  purpose  was  designed  by  the  section  of  the  Con- 
stitution.  It  could  not  have  been  intended  as  a  grant  of  power  to  the 
legislature,  for  the  reason  that  the  legislature  has  the  power  to  enact 
any  and  all  laws  proper  for  the  government  or  welfare  of  the  people  of 
the  State  not  prohibited  by  the  Constitution  of  the  United  States  or 
of  this  State.  It  is  not  the  mission  of  a  Constitution  of  a  State  to  con- 
fer power  upon  the  law-making  department  of  the  State,  but  to  limit 
and  restrain  the  power  which  it  possesses  independent  of  Constitu- 
tions.    We  are  therefore  satisfied,  as  the  section  of  the  Constitu- 
tion could  not  have  been  designed  as  a  grant  of  power,  it  was  in- 
tended as  a  limitation  upon  the  power  of  the  General  Assembly. 

But,  conceding  that  the  section  of  the  Constitution  referred  to 
is  a  limitation  upon  the  power  of  the  legislature,  it  by  no  means 
follows  that  the  section  of  the  statute  in  question  is  in  conflict  with 
the  Constitution. 

It  has  been  well  said  that  the  question,  whether  a  law  is  void  for 
repugnancy  to  the  Constitution,  is  at  all  times  a  question  of  delicacy, 
which  ought  seldom  if  ever  to  be  decided  in  the  affirmative  in  a 
doubtful  case.  Potter's  Dwarris  on  Stat.  65.  The  same  principle 
was  announced  in  People  v.  Marshall,  1  Gilm.  672,  where  it  was 
held  that  it  was  well  settled  by  the  highest  tribunals  of  the  nation 
that  it  is  seldom,  if  ever,  in  a  doubtful  case,  or  upon  slight  impli- 
cation, that  the  court  should  declare  the  legislature  to  have  tran- 
scended its  authority.  The  opposition  between  the  law  and  the 
Constitution  must  be  clear  and  strong  in  the  jadgmentof  the  court, 
otherwise  it  cannot  pronounce  the  law  to  be  void.  With  these  well 
recognized  principles  in  view,  can  the  statute  be  held  to  be  in  con- 
flict with  the  spirit  of  the  Constitution. 

The  act  in  question  provides  that  the  school  trustees  of  a  town- 
ship, where  the  legal  voters  of  the  township  have  decided  in  favor 
oi  the  proposition  at  an  election  held  for  that  purpose,  shall  establish 
a  high   school  in  the   township  for  the  education   of  the  mor» 
Vol.  XXXIV  — 20 
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advanced  pupils.  A  school  of  this  character  is  certainly  a  free 
school,  within  the  meaning  of  the  Constitution.  That  free  schools 
may  be  graded  and  classified  so  that  scholars  that  may  be  more 
advanced  in  their  studies  may  not  be  hindered  or  delayed  in  the 
progress  of  their  studies  by  others  less  advanced,  would  seem  to  be 
within  the  spirit  of  the  Constitution,  that  contemplates  the  creation 
of  a  thorough  and  efficient  system  of  free  schools.  That  one  school 
may  be  denominated  a  high  school,  and  another  in  the  same  town- 
ship a  district  school,  cannot  affect  the  question  in  the  least. 

But  the  argument  is  that  the  school  established  is  not  a  common 
school  or  a  school  where  the  children  of  the  State  may  receive  a 
good  common-school  education,  and  hence  inhibited  by  the  Constitu- 
tion. No  definition  of  a  common  school  is  given  or  specified  in  the 
Constitution,  nor  does  that  instrument  declare  what  course  of  studies 
shall  constitute  a  common-school  education.  How  can  it  be  said  that 
a  high  school  is  prohibited  by  the  Constitution  and  not  included 
within  the  definition  of  a  common  school  ?  The  phrase,  ^'  a  common- 
school  education  "  is  one  not  easily  defined.  One  might  say  that  a 
student  instructed  in  reading,  writing,  geography,  English  gram- 
mar and  arithmetic  had  received  a  common-school  education,  while 
another,  who  had  more  enlarged  notions  on  the  subjects  might  insist 
that  history,  natural  philosophy  and  algebra  should  be  included. 
It  would  thus  be  almost  impossible  to  find  two  persons  who  would 
in  all  respects  agree  in  regard  to  what  constituted  a  common-school 
education. 

Indeed,  it  is  apart  of  the  history  of  the  State  when  the  Constitu- 
tion was  framed,  that  there  was  a  great  want  of  uniformity  in  the 
course  of  study  prescribed  and  taught  in  the  common  schools  of  the 
State.  In  the  larger  and  more  wealthy  counties  the  free  schools 
were  well  graded  and  the  course  of  instruction  of  a  high  order, 
while  in  the  thinly  settled  and  poorer  counties  the  old  district  sys- 
tem was  still  retained  and  the  course  of  instruction  prescribed  was 
of  a  lower  order. 

At  the  time  of  the  adoption  of  the  Constitution  there  was  a  wide 
difference  of  opinion  in  different  parts  of  the  State,  as  to  what  con- 
stitutes a  common-school  education,  and  we  apprehend  that  a  Con- 
stitution which  would  have  impaired  in  any  degree  the  free  high 
school  system  in  existence  in  many  portions  of  the  State  would 
not  have  received  the  approval  of  the  voters  of  the  State.  But  how- 
ever that  may  be,  while  the  Constitution  has  not  defined  what   a 
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good  common-school  education  is,  and  has  failed  to  prescribe  a 
limit,  it  is  no  part  of  the  duty  of  the  courts  of  the  State  to  declare 
by  jndicial  construction  what  particular  branches  of  study  shall 
constitute  a  common-school  education. «  That  may  be  and  doubt- 
loss  is  a  proper  question  for  the  determination  of  the  legislature, 
and  as  a  law  has  been  enacted  by  it,  which  does  not  appear  to 
violate  the  Constitution  it  is  not  the  province  of  the  courts  to 
interfere. 

But  it  is  insisted  that  the  directors  of  the  school  have,  in  the 
course  of  study  adopted,  provided  for  teaching  the  higher  branches, 
such  as  are  taught  in  the  various  colleges  of  the  country.  If  the 
directors  of  the  high  school  have  established  a  course  of  study  not 
anthorized  by  law,  doubtless  there  is  a  remedy  in  favor  of  those 
interested  in  the  school,  but  that  fact  affords  no  ground  for  relief 
here. 

It  is  conceded  that  the  proceedings  under  which  the  school  was 
established  were  regular.  If  the  law  was  constitutional,  then  the 
levy  and  collection  of  a  tax  to  maintain  the  school  was  proper, 
although  the  course  of  study  prescribed  was  different  from  that  con- 
templated by  law. 

The  judgment  of  the  appellate  court  will  be  affirmed. 

Judgment  affirmed. 


Pkople  ex  BEL.  McCeea  V.  United  States  of  Am ebioa. 

(SB  in.  30.) 
Taxaiion  —  FMleral  property. 

Property,  tlie  title  to  which  is  held  hy  the  United  States,  for  whatever  pur* 
pose,  is  exempt  from  State  taxation  while  so  held. 

fPHE  opinion  states  the  case. 

Fraiuds  Adams^  for  appellants. 

John  P.  Wilson^  for  appellee. 

ScoTT^  J.     Application  was  made  by  the  county  collector  to  the 
€oiinty  Court  of  Cook  county,  at  the  July  term,  1879,  for  judgment 
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for  taxes  on  delinquent  lauds  and  lots,  due  thereon  lor  the  year 
1873  and  other  previous  years,  and  among  others  for  judgment 
against  the  lots  described  in  the  objections  filed  in  the  name  of  the 
United  States  by  the  district  attorney  for  the  northern  district  of 
Illinois,  in  which  the  lots  are  situated.  It  is  sufficiently  proTen 
that  the  United  States  goyernment  acquired  the  title  to  the  lots  in 
question  under  the  provisions  of  the  Revenue  Law  of  the  United 
States,  during  the  years  1870  and  1871.  It  appears  a  deed  was 
made  by  the  proper  officer  designated  in  the  statute,  conveying  the 
lots  to  the  United  States,  and  that  title  so  acquired,  whatever  it 
was,  the  United  States  held  without  question  from  any  one  until 
May,  1879,  at  which  time  the  government,  by  its  officers,  leased  the 
same  to  Ogden  for  a  period  of  ninety-nine  yfears. 

It  was  during  the  years  prior  to  the  leasing,  and  during  the  time 
the  title  to  the  property  appeared  to  be  in  the  United  States,  that 
the  taxes  for  which  judgment  is  sought  were  levied.  It  does  not 
appear  that  during  that  period  any  citizen  of  this  or  any  other 
State  claimed  any  interest  in  the  property  assessed,  but  the  title  on 
the  record  seemed  to  be  in  the  United  States. 

Tlie  defense  made  is,  that  lands  the  property  of  the  United  States 
are  not  subject  to  taxation  by  the  State.  An  argument  against 
such  taxation  is  based  on  that  provision  of  the  ordinance  of  1787, 
adopted  for  the  government  of  territory  of  the  United  States  north* 
west  of  the  Ohio  river,  of  which  Illinois  was  a  part,  which  declares 
in  section  4,  among  the  restrictions  imposed  upon  the  State  to 
be  formed  out  of  such  territory,  that  "lio  tax  shall  bo  imposed  on 
lands  the  property  of  the  United  States." 

Conceding  the  clause  of  the  ordinance  of  1787,  cited,  is  still  in 
force,  and  binding  on  the  State,  it  would  seem  to  be  an  absolut<y 
inhibition  upon  the  State  to  impose  any  tax  upon  lands  the  prop- 
erty of  the  United  States,  no  matter  how  the  title  might  be  acquired, 
nor  for  what  purpose  held.  It  was  ordained  that  the  six  articles 
enumerated  shall  be  considered  as  articles  of  compact  between  the- 
original  States  and  the  people  and  States  in  such  territory,  and 
forever  remain  unalterable  unless  by  common  consent. 

In  Phoebe  v.  Jay,  Breese,  2fi8,  it  was  said,  the  ordinance  was,  no 
doubt,  binding  upon  the  people  of  the  States  unless  abrogated  by 
"  common  consent."  By  "  common  consent "  was  understood  to  be 
by  action  of  the  United  States  and  the  people  of  the  States  affected. 
Congress,  having  admitted  Illinois  into  the  Union  with  the  Con^ 


SEPTEMBER  TERM,  1879.  157 

People  ex  rel.  McCrea  v.  Uniied  States  of  America. 

fititutiou  adopted,  gave  consent  to  the  abrogation  of  bo  much  of  the 
ordinance  of  1787  as  was  inconsistent  with  that  instrument,  but 
such  provisions  as  were  not  in  opposition  to  our  Constitution  were 
held  to  be  binding  on  the  State.     McLean,  J.,  on  the  Circuit,  ex- 
pressed substantially  the  same  views,  in  two  cases  heard  before  him: 
Spooner  v.  HcCfmneU^  1  McLean,  337  ;  Palmer  v.  Chmmisstoners,  3 
id.  226.    The  Supreme  Court  of  the  United  States,  however,  seem 
to  have  adopted  the  view  that  the  ordinance  of  1787  is  not  in  force 
in  the  States  since  formed  within  the  territory  mentioned  and  ad- 
mitted into  the  Union  on  an  equal  footing  with  the  original  States. 
The  question  was  raised  and  discussed  in  PeitnoU  v.  First  Munici- 
painty  3  How.  689.    The  act  of  Congress  of  April,  1798,  extended 
the  ordinance  of  1787.to  the  then  territory  of  Mississippi  with  the 
exception  of  the  anti-slavery  clause,  and  declared  the  people  of  the 
Territory  should  be  entitled  to  and  enjoy  all  the  rights  and  privileges 
and  advantages  granted  to  the  people  of  the  territory  north-west 
of  the  Ohio  river,  and  by  the  act  of  March  2,  1805,  it  was  enacted 
that  the  people  of  the  then  territory  of  Orleans  should  have  all 
the  rights,  privileges  and  advantages  under  the  ordinance  of  1787 
then  enjoyed  by  the  people  of  the  Mississippi  territory. 

Although  the  decision  in  PennoUx.  First  Municipalitt/  was  con- 
fined to  the  Territory  in  which  it  arose,  Taxby,  0.  J.,  in  remarking 
upon  it  in  Strader  v.  Oraham,  10  How.  82,  said:  "  When  it  is  de- 
cided that  this  ordinance  is  not  in  force  in  Louisiana,  it  follows  it 
cannot  be  in  force  in  Ohio."  It  may  be  added,  as  a  matter  of 
course,  if  the  ordinance  is  not  in  force  in  Ohio,  it  cannot  be  in 
force  in  Illinois.  An  elaborate  discussion  of  the  effect  of  the  ordi- 
nance of  1787,  and  of  the  acts  of  Congress  extending  it  to  other 
territory,  was  had  in  Pollard  v.  Hogan,  3  How.  212,  and  Chief 
Justice  Taney,  in  Strader  v.  Chraluzmy  refers  to  the  opinion  de- 
livered in  that  case  and  expresses  his  concurrence  in  the  reasoning 
and  principles  by  which  the  judgment  was  maintained. 

The  question  raised  is  one  of  grave  importance,  and  without  ex- 
pressing any  definite  opinion  as  to  whether  the  clause  of  the  fourth 
section  of  the  ordinance  of  1787,  cited,  has  been  changed  or  an- 
nulled by  competent  authority,  or  whether  it  is  still  binding  as  an 
inhibition  on  the  taxing  power  of  the  State,  we  think  the  present 
judgment  may  be  maintained  on  other  grounds. 

It  is  said  the  taxing  power  of  the  State  is  one  of  its  attributes  of 
norereigoty,  and  where  there  is  no  restraining  compact  with  the 
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Federal  government,  nor  no  cession  of  inconsistent  jarisdiction  in 
the  United  States,  it  extends  to  all  property  in  the  State  and  may 
be  exercised  upon  every  object   brought  within  its  jurisdiction. 
But  broad  and  comprehensive  as  this  power  of  taxation  existing  in 
the  State  is  conceded  to  be,  it  has  not  been  considered  so  extensive 
as  to  embrace  property  regarded  as  the  instruments  or  means  of 
conducting  the  Federal  government  in  pursuance  of  the  Constitu- 
tion, nor  to  subjects  over  which  the  sovereign  power  of  the  State 
does  not  extend.    Such  property  has  always  been  conceded  to  be 
exempt  from  taxation  by  State  governments.     The  cases  sustaining 
these  general  propositions  of  law  are  of  conclusive  authority  with 
us.     Fagan  v.  City  of  Chicago,  84  111.  233;  Transportation  Company 
V.  City  of  WJieelingy  9  Otto,  273  ;  McCuUoch  v.  State  of  Maryland, 
4  Wheat.  429;  Nathan  v.  Louisiafia,  8  How.  82.    No  argument  is 
made  against  these  propositions,  now  so  generally  conceded  as  to  be 
regarded  as  almost  self-evident.     But  the  position  taken  is,  that 
the  power  of  the  State  to  tax  extends  to  all  objects  and  property 
within  its  jurisdiction  except  when  the  exercise  of  such  power  is 
prohibited  by  the  Federal  Constitution,  and  also  except  the  means 
and  instrumcuts  employed  by  the  Federal  government  in  the  execu- 
tion of  the  powers  conferred  in  pursuance  of  the  Constitution;  and 
as  there  is  no  inhibition  in  the  Federal  Constitution  against  taxing 
such  property  as  that  involved,  and  as  it  is  not  an  instrumentality 
employed  by  the  government,  it  is  said  it  is  subject  to  the  taxing 
power  of  the  State  notwithstanding  the  title  may  be  in  the  ITnited 
States.     The  principal  case  cited  in  support  of  this  view  of  the  law 
is  McCuUoch  v.  State  of  Maryland,  but  that  case  does  not  sustain 
the  proposition  as  broadly  as  it  is  iltated.     That  case,  remarkable  as 
well  for  the  force  of  its  logic  as  for  the  importance  of  the  questions 
discussed,  holds  that  a  law  passed  by  the  legislature  of  the  State  of 
Maryland  imposing  a  tax  on  the  bank  of  the  Unitad  States  is  con- 
trarv  to  the  Constitution  of  the  United  States,  and  therefore  void. 
Commenting  briefly  on  the  results  to  flow  from  the  decision  an- 
nounced, it  was  said,  it  does  not  deprive  the  States  of  any  resources 
which  they  originally  possessed  —  that  it  does  not  extend  to  a  tax 
paid  by  the  real  property  of  the  bank  in  common  with  other  real 
property  within  the  State,  nor  to  a  tax  imposed  on  the  interest  which 
the  citizens  of  Maryland  may  hold  in  the  institution  in  common 
with  other  property  of  the  same  description  throughout  the  State. 
The  case  of  Nathan  v.   Louisiana  declares  the  same  geneial 
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principles.  The  decision  is  that  a  State  law  \vhich  imposes  a  tax 
on  an  exchange  and  money  broker  is  not  repugnant  to  the  consti- 
tutional power  of  Congress  to  regulate  commerce.  It  will  be 
observed  the  property  declared  to  be  subject  to  State  taxation 
belonged  to  citizens  of  the  State  imposing  the  tax^  and  in  which 
the  United  States  had  no  interest  whatever. 

Althongh  the  power  to  impose  taxes  resides  in  the  States  as  well 
as  in  the  United  States,  yet  a  State  cannot,  without  the  consent  of 
Congress^  levy  tonnage  duty  on  vessels  or  ships,  but  the  vessels 
themselves  may  be,  and  are,  regarded  as  the  subject  of  State  taxa- 
tion. That  is  upon  the  principle  that  lies  at  the  foundation  of  all 
the  cases  on  this  subject,  viz.,  that  the  property  subject  to  State 
taxation  is  pi'operly  owned,  managed  and  controlled  by  private  per- 
sons or  corporations  in  favor  of  private  interests. 

Ample  as  the  State  power  of  taxation  undoubtedly  is,  it  does  not, 
as  we  have  seen,  reach  the  means  and  instruments  of  the  Federal 
government,  nor  to  the  administration  of  justice  in  the  Federal 
courts,  nor  the  collection  of  the  public  revenue,  nor  interfere  with 
any  constitutional  regulation  of  Congress.  The  reason  is  obvious, 
and  it  is  that  the  power  to  tax  involves  the  power  to  destroy.  An 
unlimited  power  of  taxation  existing  in  the  Federal  or  State  gov- 
ernments would  result  in  consequence  of  interfering  powers  as 
expressed  by  Chief  Justice  Mabshall,  in  McCulloch  v.  State  of 
Maryland^  in  the  right  of  one  government  to  pull  down  what  there 
is  an  acknowledged  right  in  another  to  build  up,  or  in  the  right  in 
one  government  to  destroy  what  there  is  the  right  in  another  to 
preserve. 

In  the  case  at  bar  the  title  to  the  property  sought  to  be  subjected 
to  State  taxation  was  acquired  by  the  United  States  under  the  Gen- 
eral SeTenne  Law,  and  if  the  State,  under  the  pretense  of  the  taxing 
power,  may  destroy  that  title,  there  would  evidently  follow  a  clash- 
ing of  sovereign  authority,  or  the  destruction  by  one  government 
what  another  has  the  acknowledged  right  to  preserve.  This  ought 
to  be  avoided.  No  doubt  the  power  to  tax  the  property  of  the  citi- 
zen may  be  exercised  at  the  same  time  upon  the  same  objects  of 
private  property  by  the  State  and  the  United  States  without  incon- 
sistency or  repugnancy,  but  that  implies  the  subject  of  taxation 
is  jmvate  property  of  the  citizen  or  of  a  private  corporation.  The 
moment  the  title  to  the  property  becomes  vested  either  in  the  State 
or  the  United  States,  the  property  is  no  longer  the  subject  of  taxa- 
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tion.  It  does  not  seem  it  makes  any  difference  whether  the  prop- 
erty is  used  as  a  means  of  instrumentality  for  the  execution  of  any 
of  the  powers  of  the  Federal  government  under  the  Constitution. 
It  is  sufficient  if  the  title  is  in  the  United  States  —  the  exemption 
from  taxation  attaches.  McOoon  v.  Scales,  9  Wall.  23;  Railway 
Co,  V.  Prescotty  16  id.  603.  We  have  not  been  referred  to  a  single 
case  that  declares  property  to  be  the  subject  of  State  taxation 
where  the  title  is  in  the  United  States,  no  matter  for  what  purpose 
it  was  held. 

The  question  involved  is  one  of  great  importance,  and  although 
we  have  not  elaborated  the  discussion  to  any  great  length,  we  have 
given  the  case  the  fullest  consideration,  and  our  conclusion  is  that 
as  the  title  to  the  property  was  in  the  United  States  during  the 
years  the  taxes  sought  to  be  collected  were  respectively  assessed, 
the  levies  were  without  authority  of  law  and  hence  void. 

Whether  the  property  in  the  hands  of  the  lessee,  or  his  interest 
in  it,  be  it  what  it  may,  will  hereafter  be  subject  to  taxation  under 
our  State  laws,  is  a  question  that  cannot  arise  on  this  record,  nor 
do  we  thiuk  it  is  a  matter  of  any  consequence  who  files  the  objec- 
tion to  the  taxes  —  whether  it  is  done  by  the  lessee  or  by  the 
United  States  by  the  proper  officer.  If  the  property  were  not  sub- 
ject to  taxation  the  State  should  not  be  permitted  to  embanrafiB 
the  title  by  a  tax  sale,  and  it  would  seem  the  law  officer  of  the 
United  States  resident  in  the  district  where  the  property  is  situ- 
ated would  be  a  proper  person  to  interpose  objections  on  behalf  of 
the  government. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 


Nichols  v.  School  Direotobs. 

<93  m.  6L) 

BchooU  —  religious  u»e  of  sehooUunue. 

A  statute  anthorizing  school  directors  to  grant  the  tempomy  use  of  pablie 
school-houses,  when  not  occupied  by  schools,  for  religions,  literary  and  othei 
meetings,  and  for  evening  and  Sunday  schools,  is  not  nnconstitntioDal. 
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BILL  for  injanction.     The  opinion  states   tlie  case.     The  bill 
was  dismissed  below. 

L,  E.  Fayson,  for  appellant. 

W,  T.  Ameni  and  S.  S.  Lawrence,  for  appellees. 

Sheldon,  J.  This  was  a  bill  for  an  injanction  by  complainant 
as  a  citizen^  taxpayer  and  freeholder  of  the  school  district  of  which 
defendants  were  directors,  to  restrain  them  from  allowing  the  school- 
house  of  that  district  to  be  used  by  any  society  or  organization  for 
the  purpose  of  a  religious  meeting-house. 

Thegrieyance  as  set  forth  in  the  bill  is  that  the  defendants  havei 
as  such  directors,  given  permission  to  different  crkurch  organiza* 
tions  to  hold  religious  services  in  the  school-house,  against  the  pro- 
test of  complainant  and  other  taxpayers  of  the  district;  that 
under  this  permission  some  of  the  church  organizations  purpose 
holding  stated  meetings  in  the  school-house ;  that  by  this  means 
complainant  is  compelled  to  aid  in  furnishing  a  house  of  worship, 
and  for  religious  meetings,  contrary  to  tlio  law  of  the  land  ;  that 
he  is  opposed  to  such  use  of  the  house  by  the  societies,  and  that 
sach  meetings  are  about  to  be  held  in  the  same  contrary  to  hia 
wishes,  wherefore  he  prays  the  injunction. 

A  demurrer  was  filed  to  the  bill,  which  the  Circuit  Court  sus- 
tained, and  dissolved  the  temporary  injunction  which  had  been 
granted,  and  dismissed  the  bill.  Q'he  complainant  appealed  tothia 
court 

By  statute,  the  supervision  and  control  of  school-houses  is  vested 
in  the  school  directors  of  the  district,  and  '*  who  may  grant  the 
temporary  nse  of  school-houses^  when  not  occupied  by  schools,  for 
religions  meetings  and  Sunday  schools,  for  evening  schools  and  for 
literary  societies,  and  for  such  other  meetings  as  the  directors  may 
deem  proper."    Rev.  Stat  1874,  p.  958,  §  39. 

There  is  clearly  sufScient  warrant  in  the  statute,  if  that  be  valid, 
for  the  action  of  the  school  directors. 

But  the  statute  is  assailed  as  being  unconstitutional.  The  clauses 
of  the  Constitution  which  are  pointed  out  as  being  supposed  to  be 
violated  by  this  statute  are  the  following  only  :  *'  No  person  shall 
be  required  to  attend  or  support  any  ministry  or  place  of  worship 
^ipsinst  hia  consent,  nor  shall  any  preference  be  given  by  law  toaoy 
Vol.  XXXIV  — 21 
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religious  dcnominatioQ  or  mode  of  worship."  Art.  2,  §  3.  ArL  8, 
§  3^  forbidding^  among  other  public  bodies,  the  general  assembly 
or  any  school  district  from  ever  making  any  appropriation  or  pay- 
ing from  any  public  fund  whatever  any  thing  in  aid  of  any  church 
or  sectarian  purpose,  etc. ;  and  forbidding  the  State  or  any  public 
corporation  from  making  any  grant  or  donation  of  land,  money  or 
other  personal  property  to  any  church  or  for  any  sectarian  purpose. 
"  All  lands,  moneys,  or  other  property,  donated,  gmn ted  or  received 
for  school,  college,  seminary  or  university  purposes,  and  the  pro- 
ceeds thereof,  shall  be  faithfully  applied  to  the  objects  for  which 
sncli  gifts  or  grants  were  made."    Art.  8,  §  2. 

It  seems  to  us  a  very  strained  interpretation  to  attempt  to  bring 
the  present  case  within  the  reach  of  either  one  of  the  above  consti- 
tutional provisions* 

The  latter  one  relates  to  the  subject  of  a  gift  or  grant,  which  this 
school-house  is  not  shown  to  be,  and  if  it  were,  it  is  not  percciTed 
whennn  an  incidental  use  of  the  house  for  the  holding  of  religious 
meetings,  not  in  any  way  in  interfertaico  with  school  purposes, 
would  in  any  reasonable  sense  be  inconsistent  with  its  faithful 
application  to  the  object  of  the  gift  or  grant 

The  second  provision  i*espects  the  making  of  an  appropriation  or 
payment  from  some  public  fund  in  aid  of  any  church  or  sectarian 
purpose,  and  it  cannot  be  cUimed  that  this  contemplated  use  of  the 
school-house  is  such. 

In  what  manner,  from  the  holding  of  religious  meetings  in  the 
school-house,  complainant  is  going  to  be  compelled  to  aid  in  fur- 
nishing a  house  of  woi-ship  and  for  holding  religions  meetings,  as 
he  complains  in  his  bill,  he  does  not  show.  We  can  only  imagine 
that  possibly,  at  some  future  time,  he  might  as  a  tax  payer  bo  made 
to  contribute  to  the  expense  of  repairs  rendered  ncoessary  from 
wear  and  use  of  the  building  in  the  holding  of  religious  meetings. 
A  single  holding  of  a  religions  meeting  in  the  school-house  might, 
in  that  way,  cause  damage  in  some  degree  to  the  building,  upon  the 
idea  that  continual  dropping  wears  away  stone,  but  the  injary 
would  be  inappreciable.  As  respects  any  individual  pecuniary 
expense  which  might  be  in  this  way  involved,  we  t^ink  that  con- 
sideration may  be  properly  disposed  of  under  the  maxim  de  mini^ 
mtSf  etc. 

The  thing  contemplated  by  the  constitutional  provision  first 
above  named  was  a  prohibition  upon  the  legislature  to  pass  any  law 
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by  which  a  i)er8on  shoald  be  compelled  without  his  consent  to  con* 
tribute  to  the  sapport  of  any  ministry  or  place  of  worship. 

Such  a  matter  as  the  subject  of  complaint  here,  we  do  not  regard 
as  within  its  parview. 

Religion  and  religious  worship  are  not  so  placed  under  the '  ban 
of  the  Constitution  that  they  may  not  be  lUlowed  to  become  the 
recipient  of  any  incidental  benefit  whatsoever  from  the  public  bodii'S 
or  authorities  of  the  State.  That  instrument  itself  contains  a  pro- 
Tision  authorizing  the  legislature  to  exempt  property  used  for  reli- 
gious purposes  from  taxation ;  and  thereby,  the  same  as  is  com- 
plained of  here,  there  might  be  indirectly  imposed  upon  the 
tax  payer  the  burden  of  increased  taxation^  and  in  that  manner  the 
indirect  supporting  of  places  of  worship.  In  the  respect  of  the 
possibility  of  enhanced  taxation  therefrom,  this  provision  of  tlie 
Constitution  itself  is  even  more  obnoxious  to  objection  than  this  per- 
mission given  by  the  school  directors  to  hold  religious  meetings  in 
the  school-house.  There  is  no  pretense  that  it  is  in  any  way  in 
interference  with  the  occupation  of  the  building  for  school 
purposes. 

We  think  the  court  rightly  sustained  the  demurrer  and  dismissed 
the  billy  as  making  no  case  for  an  injunction. 

The  decree  will  be  affirmed. 

Decree  affirmed. 


Kalloog  v.  Tubpib. 

CB3  in.  ttSO 
Contract  — readseion —  remedy, 

"Where  a  vendor  reedndB  a  sale  of  goods  on  credit  for  fraad,  the  remedy  Is 
trover  or  replevin,  and  aseampeit  will  not  lie  until  the  expimtiou  of  the 
term  of  credit,  nnlees  the  goods  haye  been  converted  Into  money  or  money's 
worth. 

ASSUMPSIT.    The  opinion  states  the  case.    The  defendant  had 
judgment  below. 

SUphen  JL  Moore,  for  appellants.   " 
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Sheldon,  J.  This  was  an  action  of  assumpsit,  to  recover  the 
value  of  certain  bills  of  goods  purchased  by  the  defendant  of  tho 
plaintiffs  on  the  20th  day  of  December,  1875,  and  in  January  aad 
February,  1876,  ou  a  credit  of  four  montlis.  The  suit  was  com- 
menced March  1,  1876. 

The  declaration  contains  a  special  count  setting  forth,  in  sab* 
stance,  the  sale  of  the  goods  to  the  defendant  upon  a  credit  of  four 
months,  through  and  on  account  of  false  and  fraudulent  represen- 
tations made  by  the  defendant  as  to  his  pecuniary  responsibility, 
for  the  pnce  of  $1,12435,  and  that  that  was  the  value  of  the  goods; 
that  plaintiffs  first  learned  of  the  false  and  fraudulent  character  of 
the  representations  on  the  last  day  of  February,  1876,  and  that  im- 
mediately thereupon  they  rescinded  tho  contract  of  sale  so  made  as 
aforesaid  on  credit,  and  demanded  payment  immediately  of  the 
value  of  the  goods  at  the  time  of  the  purchase,  which  defendant 
refused  to  make. 

The  Circuit  Court  sustained  a  demurrer  to  the  declaration^  and 
gave  judgment  for  tho  defendant.  On  appeal  to  tho  Appellate 
Court  for  the  second  district  the  judgment  was  affirmed,  and  an 
appeal  taken  to  tliis  court 

The  declaration  clearly  enough  presents  a  case  of  fraud,  entitling 
the  plaintiffs  to  rescind  the  contract  of  sale  made  on  a  credit,  and 
the  question  which  is  presented  is  whether,  upon  making  such  re- 
scission of  the  contract,  the  plaintiffs  may  bring  this  action  of 
assumpsit  to  recover  what  the  goods  were  reasonably  worth,  or  are 
restricted  to  an  action  in  tort,  of  trover  or  replevin. 

Where  such  a  fraudulent  contract  is  rescinded  by  the  vendor,  as 
it  may  be,  the  contract  is  treated  as  a  nullity,  and  the  defendant 
considered  not  as  a  purchaser  of  the  goods,  but  as  a  person  who  had 
tortiously  got  possession  of  them,  and  the  form  of  action  in  such 
case  is  in  trover  or  replevin  for  the  tort.  But  this  action  of  assump- 
sit proceeds  upon  the  ground  of  a  contract  made  between  the  parties 
and  existing  at  the  time  of  action  brought,  and  that  the  goods  were 
rightly  obtained  by  purchase.  Now  the  only  contract  appearing  by 
the  declaration  between  the  parties  is  an  express  contract  for  the 
sale  of  the  goods  upon  credit.  The  time  of  credit  had  not  expired 
when  the  suit  was  commenced,  and  it  was  prematurely  brought  on 
the  contract  which  was  actually  made  Where  there  is  an  express 
contracu  the  law  will  not  imply  one.  It  is  not  admissible  to  saj 
there  was  a  different  implied  contract,  where  there  was  an  express  one. 
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Xor  can  the  contract  be  rescinded  in  part,  and  affirmed  as  to  the 
residue.  The  plaintiffs,  if  they  treat  the  transaction  as  a  contract 
at  all,  must  take  the  contract  altogether,  and  be  bound  by  its  speci- 
fied terms.  By  bringing  this  action,  plaintiffs  affirm  the  contract 
made  between  them  and  the  defendant.  This  we  believe  to  be  the 
doctrine  upon  the  subject  as  resting  upon  principle,  and  establi^^hed 
by  the  weight  of  authority. 

In  such  cases,  says  Chitty,  in  his  work  on  Contracts,  vol.  1,  pp. 
569-70:  "The  vendor  must  either  affirm  or  disaffirm  the  contract 
as  a  whole.  And  UuTefore,  where  goods  are  fraudulently  procured 
to  bo  sold  on  credit,  the  vendor  cannot  sue  for  the  price  before  tlic 
credit  has  expired,  but  he  must  sue  in  tort  for  the  value  of  the 
goods,  for  by  declaring  for  the  price  he  affirms  the  contract,  and 
where  there  is  an  express  contract  the  law  will  not  imply  any 
other.'' 

To  the  same  effect  is  Story  on  Sales,  §  446,  that  '^  Where  goods 
have  been  obtained  through  the  fraud  or  misrepresentation  of  the 
vendee,  the  vendor  may  either  affirm  the  sale  or  rescind  it  and 
reclaim  the  goods.  If  he  elect  to  rescind  he  must,  as  we  have  seen, 
do  80  within  a  reasonable  time,  and  must  take  care  to  do  nothing 
affirmatory  of  the  contract,  or  his  right  to  rescind  will  be  lost. 
And  in  such  case  he  should  sue  in  trover  or  replevin  for  the  goods, 
treating  the  whole  contract  as  utterly  nullified  by  the  fraud,  and  ho 
should  be  careful  not  to  bring  assumpsit,  since,  as  the  foundation 
of  this  action  is  the  promise  of  the  vendee,  the  contract  is  thereby 
directly  affirmed,  and  his  rights  will  depend  upon  the  contract 
solely."  In  full  support  of  the  text  of  these  writers  and  the  views 
we  have  expressed  are  Read  v.  Hutchison,  3  Camp.  351;  Ferguson 
V.  Carrington,  9  B.  &  C.  59;  17  E.  C.  L.  330;  Struit  v.  SmWi,  1 
C,  M.  ft  S.  311 ;  Selway  v.  Fogg,  5  M.  4  W.  83. 

In  Allen  v.  Ford,  19  Pick.  217,  the  same  doctrine  is  declared, 
where  the  court  say:  '*lt  the  plaintiff  rescinds  the  contract,  as  he 
would  have  a  right  to  do,  the  defendant  failing  to  perform  the  con- 
dition of  sale,  his  proper  remedy  for  a  conversion  of  the  property  is 
an  action  of  trover.  And  he  cannot  waive  the  tort  and  recover  the 
Talae  of  the  goods  in  an  action  of  assumpsit.  In  such  a  form  of 
action  the  contract  is  admitted  to  exist  at  the  time  of  the  action 
brought,  and  where  there  is  an  express  contract  the  law  will  not 
imply  one."  To  like  effect  are  Delion  v.  Hull,  47  Md*  112 ;  Whii- 
lack  T.  Heard,  3  Rich.  88. 
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The  decisions  in  New  York  appear  to  be  in  favor  of  the  mainte- 
nance of  such  an  action  as  the  present. 

In  Roth  V.  Palmer,  27  Barb.  652,  the  court,  speaking  upon  the 
subject  of  theelcction  which  the  vendor  has  in  the  case  of  a  fraadu- 
lent  purchase  of  goods,  to  sue  in  assumpsit  rather  than  tort,  say: 
^^  Originally,  and  particularly  in  the  English  courts  and  in  Massa- 
chusetts, a  distinction  was  attempted  to  be  established  as  to  the 
casis  in  which  the  plaintiff  should  be  allowed  his  election,  and  tc 
couGue  it  to  cases  where  the  fraudulent  purchaser  had  parted  with 
the  goods  and  received  money  on  his  sale  of  the  same,  whiL4i  the 
courts  allowed  the  plaintiff  to  treat  as  money  had  and  received  to 
the  plaintiff's  use.  Bennett  v.  Francis,  2  B.  &  P.  550,  555;  Janes 
V.  Hoar,  5  Pick.  285.  But  the  cases  in  our  own  conrts  recognize  no 
such  distinction.  They  seem  to  allow  it  to  be  done  in  all  cases 
where  the  plaintiff  would  have  been  allowed  to  pursue  his  remedy 
in  tort,  and  the  decisions  in  this  court  have  been  too  numerous 
and  too  uniform  to  allow  us  now  to  set  up  any  distinction  or  lim- 
itation even  if  it  were  desirable  on  principle." 

But  there  is  no  course  of  decisions  in  this  State  which  i*equire8 
of  us  any  departui*e  from  principle  and  the  prevailing  authority 
upon  this  subject.  This  court  has  recognized  the  distinction  above, 
which  the  New  York  courts  would  seem  not  to  do,  and  has  held 
that  where  goods  have  been  obtained  tortiously,  in  order  that 
assumpsit  can  be  maintained  it  is  essential  that  the  wrong-doer 
should  have  sold  the  goods  or  in  some  way  converted  them  into 
money  or  money's  worth.  Creel  v.  Kirhham,  47  IlL  344;  Johnston 
V.  Salisbury,  61  id.  316.  In  Wigand  v.  Sichel,  3  Keyes,  120,  the 
court,  although  sustaining  the  action  of  assumpsit  in  a  case  like 
the  present,  do  so  upon  a  different  ground  from  that  in  Raih  v. 
Palme?',  "It  is  not  accurate,''  say  the  court,  in  the  former  case, 
^Ho  say  that  the  plaintiffs  sought  to  avoid  the  contract  of  sale.  It 
is  the  credit  only  that  is  sought  to  be  avoided.  It  was  a  sale  of 
goods  which  the  plaintiffs,  by  their  action,  affirmed.  It  was,  how- 
ever, a  sale  where  the  credit  was  obtained  by  fraud,  and  in  lair 
amounted  to  a  sale  for  cash.  In  stating  it  in  their  complaint  there- 
fore to  be  a  sale,  and  for  cash,  the  plaintiffs  but  stated  the  contract 
according  to  its  legal  effect.  They  did  not  seek  to  avoid  the  con- 
tract of  sale.  They  endeavored,  merely  by  proof  of  the  act  of  fraud, 
to  reduce  the  transaction  to  a  cash  sale." 

We  have  held  that  where  a  party  rescinds  a  contract  on  the  groand 
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of  fraud,  such  resciesioii  must  be  total ;  a  portion  of  the  contract 
cannot  be  affirmed  and  a  portion  repudiated.  Bowen  v.  JSchuIery 
41  111.  193  ;  Ryan  v.  Brani,  42  id.  78  ;  King  v.  Mason,  42  id.  223- 

We  adopt  with  approval  the  following  language  of  Pillsbuby, 
J ,  who  delivered  the  opinion  of  the  appellate  court  in  the  case  at 
bar,  in  comment  on  this  case  of  Wigand  v.  Sicliel:  ^^  The  goods 
were  procuitMl  by  a  contract,  though  fraudulent,  one  of  the  con- 
stituent parts  of  which  was  that  time  should  be  given  for  the  pay- 
ment thereof.  With  reference  to  this  credit  the  amount  to  be  paid 
for  the  goods  was  determined,  and  we  are  unable  to  see  how  the 
credit  was  obtained  by  fraud  distinct  from  the  other  terms  of  sale, 
or  how  the  credit  can  be  avoided,  or  the  sale  be  affirmed,  with  a  differ- 
ent time  of  payment  fixed  without  the  consenfc  of  the  purchaser.  .If 
in  such  a  case  the  credit  is  the  only  part  of  the  contract  resting 
upon  the  fraud,  and  that  can  be  severed  from  the  other  terms  of 
sale,  then  it  necessarily  follows  that  the  credit  is  the  only  portion 
of  the  contract  that  can  be  repudiatc^d,  leaving  the  contract  of  sale 
in  fulJ  force  in  other  respects,  or  as  the  New  York  court  expresses 
it,  ^  it  becomes  a  sale  for  cash.' 

^'If,  then,  the  legal  effect  of  the  contract  after  such  disaffirm- 
ance is  a  sale  for  cash,  the  vendee  is  in  no  sense  a  wrong-doer,  and 
the  defrauded  vendor  cannot  thus  treat  him  and  reinvest  himself 
with  the  title  to  the  goods,  which,  we  believe,  is  not  concidered  good 
law  anywhere." 

We  regard  the  New  York  decisions  upon  the  subject  as  variant 
firom  the  current  of  authority,  and  we  are  not  satisfied  with  the 
principles  upon  which  they  are  rested. 

The  difficulty  in  the  way  of  this  suit  is  not  avoided  by  saying,  as 
appellant's  counsel  does,  that  the  action  is  not  brought  for  the 
agreed  price  of  the  goods,  but  for  the  price  the  goods  were  reason- 
ably worth,  and  therefore  the  special  contract  which  was  made  is 
nqt  affirmed,  because  not  sued  upon,  but  that  the  suit  is  upon  an 
implied  contract  to  pay  what  the  goods  wei-e  reasonably  worth.  The 
rule  as  stated  in  some  of  the  authorities  cited  is,  that  where  there 
is  an  express  contract  the  law  will  not  imply  one. 

As  said  by  Pabke,  B.,  in  Stmtt  v.  Smithy  supra :  *'  It  is  clear  that 
the  plaintiffs  cannot  avail  themselves  of  the  defendant's  fraud  so  as 
to  rescind  the  contract  and  substitute  a  new  contract  of  sale  on 
different  terms.  ♦  ♦  ♦  They  might  possibly,  on  the  evidence, 
liave  maintained  trover,  on  the  ground  that  the  fraud  vitiated  the 
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contract,  but  if  they  treat  the  transaction  as  a  contract  at  all,  they 
must  take  the  contract  altogether,  and  bo  bound  by  the  specified 
terms/' 

The  earlier  case  of  DeSymons  v.  Minchwich,  1  Esp.  430,  cited 
as  in  favor  of  this  action,  is  oyerruled  by  the  later  English  de* 
cisions. 

Other  cases  cited  by  appellants'  counsel  are  where  goods  obtained 
under  a  fraudulent  contract  had  been  disposed  of,  and  it  was  held 
that  assumpsit  would  lie  for  the  money  received  ;  or  where  money 
had  been  received  upon  such  a  contract,  and  npon  its  rescission 
assumpsit  for  money  had  and  received  was  held  sustainable ;  or 
where  some  security,  as  a  bill  or  note,  payable  at  a  future  day, 
had  been  taken  in  payment  for  goods  which  had  been  sold,  and  the 
security  turned  out  to  be  worthless,  and  an  action  was  held  to  lie 
immediately  for  the  price  of  the  goods  sold,  on  the  ground  that 
there  had  been  no  payment  made  for  them. 

There  is  a  plain  distinction  between  all  such  cases  and  the  one 
now  before  us. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 


Chicago  and  Nobth-webtebn  Railroad  Co.  v.  Morajcda. 

(osni.soe.) 

Master  and  iervant —  negligence  —  eO'-servanU. 

A.  fireman  on  a  locomotive  engine  carelessly  threw  a  lump  of  coal  from  the 
tender,  which  struck  and  killed  a  track  repairer,  servant  of  the  same  com- 
pany, standing  near.     £leld,  that  the  company  was  liable  in  dankages.* 

ACTION  of  damages  for  negligence*     The  opinion  states  the 
case.     The  plaintiff  had  judgment  below. 

B,  O.  Cook,  for  appellant. 

A.  K.  Trusdell  and  /.  /).  Craltreey  for  appellee. 

Dickey,  J.    John  Moranda  was  the  foreman  of  a  party  of  track 
repairers,  whose  duty  it  was  to  repair  and  keep  in  order  a  section 

*FoUowed,  C,  H.  I.  AP,  R.  Co.  v.  Henry,  7  Bradw.  82S»  as  to  one  loading  atraiglil 
and  a  switch  tender. 
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of  the  railroad  track  of  appellant,  and  to  be  upon  the  track  and  see 
that  it  was  kept  in  order  for  the  running  of  trains.  The  hypothe- 
sis on  which  it  is  sought  to  sustain  the  recovery  in  the  Circuit 
Court  in  this  case  is,  that  while  Moranda  was  so  engaged  in  this 
Outy  an  express  train  passed  by  at  the  rate  of  some  thirty  to  thirty- 
five  miles  an  hour ;  that  on  the  approach  of  the  train  to  the  place 
where  Moranda  and  his  party  were  at  work  on  the  track  they 
stepped  aside  to  avoid  the  passing  train,  he  standing  some  five  or 
six  feet  from  the  nearest  rail  of  the  track  ;  and  that  as  the  train 
passed,  a  large  lump  of  coal  was  carelessly  cast  by  the  fireman  from 
the  tender  attached  to  the  locomotive,  which  struck  Moranda  and 
cansed  his  death. 

This  is  an  action,  under  the  statute,  by  the  administratrix  of  the 
estate  of  deceased.  Appellant  pleaded  not  guilty.  A  trial  by  jury 
resnlted  in  a  verdict  of  guilty,  and  an  assessment  of  plaintiff's  dam- 
ages at  the  sum  of  $4,000,  and  after  overruling  a  motion  for  new 
trial,  the  court  rendered  judgment  upon  the  verdict. 
[Omitting  a  minor  point] 

There  is,  however,  another  question  raised  by  counsel  for  appel- 
lant which  will  necessarily  arise  upon  another  trial,  and  ought 
therefore  to  be  decided  now. 

It  is  insisted  that  ''the  plaintiffs  intestate  and  the  persons  run- 
ning tho  locomotive  bore  such  relation  to  each  other  in  the  service 
of  appellant,  that  one  could  not  recover  of  the  common  employer 
damages  cansed  by  the  negligence  or  carelessness  of  the  other." 

We  think  this  position  is  not  tenable.  In  Ohicaf/o  and  North' 
western  Railroad  Co,  v.  Swett,  45  111.  197,  a  case  in  which  the  fire- 
man was  killed  by  reason  of  the  negligence  of  the  track  repairers, 
it  was  held  that  the  doctrine  in  relation  to  fellow-servants  did  not 
forbid  the  action. 

In  Chicago^  Burlington^  and  Quincy  Railroad  Company  v.   Oreg- 

ary,  58  111.  272,  the  right  of  action  was  sustained  where  a  fireman 

on  a  passing  train  was  killed  by  a  **  mail  catcher  "  improvidently 

placed  too  near  the  tnick  by  other  servants  of  the  railroad  company. 

In  that  case  it  was  said  the  agents  charged  with  the  duty  of 

properly  locating  the ''mail  catcher  "had  no  possible  connection 

with  the  running  of  the  trains,  in  which  service  the  fireman  was 

engaged,  and  it  was  added  :     "  The  duties  were  as  different  and  as 

distinct  as  those  of  a  conductor  and  of  a  track  repairer." 

In  Toledo,  Wabash  and  Western  Railway  Co.  v.  0^  Connor,  77  IlL 
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391,  tho  plaintiff's  intestate  was,  as  in  this  ease,  a  track  repairer, 
and  the  injury  was  caused  hy  the  negligence  of  another  servant  of 
appellant,  engaged  at  the  time  in  running  a  train  upon  tho  track. 
There,  the  fault  was  lliat  of  another  servant  of  the  company  —  the 
engineer  on  the  passing  train.  Ilero  the  alleged  fault  was  that 
of  the  fireman.  It  is  not  perceived  how  this  case  differs  from  that 
in  principle.  It  was  there  lield  that  the  track  repairer  and  the 
engineer  of  a  passing  train  were  not  fellow -servants,  engaged  in  a 
common  service,  so  as  to  exempt  the  employer  fix>m  liabilityfor  the 
injury  of  the  one  by  the  neglect  of  the  other. 

Unless  we  are  to  overrule  these,  and  other  decisions  of  this  court, 
wo  cannot  sustain  the  appellant  in  the  proposition  that  this  acUon 
is  barred  by  the  relation  of  these  servants  as  fellow-servants. 

Counsel  for  appellant  presses  upon  our  attention  what  was  said 
by  this  court  in  the  case  of  Cldcago  and  Alton  Railroad  Co.  v.  Mur- 
phy, 53  111.  336  ;  s.  c,  5  Am.  Hep.  48.  In  that  case  the  servant 
injured  was  one  of  a  party  of  laborers  at  a  station,  whose  ordinary 
duties  were  to  examine  arriving  trains,  and  take  out  for  repairs  any 
cara  in  the  train  needing  the  same.  The  injury  was  caused  by  the 
negligence  of  tho  engineer  operating  the  switch-engine  used  at  that 
station  for  that  purpose.  This  court,  upon  the  facts  of  that  case, 
held  that  the  servant  injured  and  the  offending  engineer '*  were 
strictly  fellow-servants  of  a  common  master,  ♦  *  ♦  engaged  in 
the  same  general  department,  to-wit :  the  doing  of  the  needed  work 
upon  the  depot  grounds  for  the  purpose  of  dispatching  the  varioos 
trains."  And  it  was  there  said :  ''Under  these  circumstances  we 
are  wholly  unable  to  hold  *  ♦  *  that  deceased  and  the  engi- 
neer were  not  fellow-servants  in  such  a  sense  as  to  subject  them  to 
the  well-established  rule  exempting  the  common  master  from  liabil- 
ity in  cases  of  this  character.". 

After  having  thus  pronounced  the  judgment  of  the  court  apon 
the  question  arising  upon  the  facts  of  the  case,  the  learned  jaatice 
who  delivered  the  opinion  of  the  court  proceeds  to  comment  upon 
an  instruction  which  the  Circuit  Court  had  refused  to  give  to  the 
jury,  and  says,  in  that  connection:  '' When  the  ordinary  duties 
and  occupations  of  the  servants  of  a  common  master  are  such  that 
one  is  necessarily  exposed  to  hazard  by  the  carelessness  of  another, 
they  must  be  *  ♦  *  regarded  as  fellow-servants,  withiu  the 
meaning  of  this  rule." 

Counsel  for  appellant,  seizing  upon  this  statement,  insists  that  the 
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judgment  in  the  ease  at  bar  must  be  reversed  on  that  ground^  or 
the  rule  indicated  in  the  case  in  53  HI.  must  be  expressly  overruled. 
The  decision  of  that  case  was  undoubtedly  correct,  and  does  not, 
in  any  degree,  militate  against  the  views  we  have  of  this  case  ;  but 
the  language  of  the  opinion  used  in  commenting  upon  the  instruc- 
tion in  question  in  that  case  was  plainly  too  broad,  and  cannot  be 
sustained  without  overruling  the  decisions  of  this  court  in  very 
many  cases.  In  fact,  in  that  very  opinion  it  is  said  :  ''It  is,  of 
course,  not  easy  to  define  who  are  to  be  considci^d  fellow-servants 
with  such  accuracy  that  doubtful  cases  will  not  occur."  As  applied 
to  the  facts  of  that  case,  the  instruction  in  the  Murphy  case  could 
lead  to  no  false  conclusion,  but  as  a  definition  of  what  shall  consti- 
tute fellow-servants  in  this  class  of  cases,  the  language  is  plainly 
faulty. 

If  the  law  of  this  State  be  properly  stated  in  that  instruction, 
then,  indeed,  no  action  will  lie  for  any  injury  in  any  case  where  the 
servant  injured  and  the  servant  at  fault  were,  at  the  time  of  the 
injury,  each  engaged  in  the  ordinary  duties  of  his  service,  no  matter 
how  widely  removed  may  be  their  employments  from  each  other. 
It  is  plain  that  if  the  injury  did  actually  occur  to  one  while  in  his 
ordinary  employment,  and  from  the  negligence  of  the  other  while 
be  was  in  his  ordinary  employment,  the  negligent  conduct  of  the 
latter  must  necessarily  have  endangered  the  safety  of  the  former. 
If  the  law  be  properly  stated  in  that  instruction,  we  ought  to  over- 
rule the  decisions  of  this  court  in  Sliannon^s  case,  43  III.  338,  and 
in  SweiPs  case,  45  id.  197,  and  in  WsIcVs  case,  52  id.  183,  and  in 
liyan^s  case,  GO  id.  171,  and  in  O^Connor^s  case,  77  id.  391,  and  in 
other  like  cases.     In  all  these  cases,  both  the  plaintiff  and  the  man 
by  whose  negligence  the  injury  was  caused,  at  the  time  of  the  injury 
**  were  in  the  employment  of  the  defendant,  and  their  ordinary 
occupations  in  such  rervice  bore  such  relation  to  each  other  that 
tbe  careless  and  negligent  conduct  of  the  servant  at  fault  endan- 
gered the  safety  of  the  plaintiff."    Otherwise  he  could  not  have 
been,  in  such  case,  injured  in  fact,  and  yet  in  all  these  cases  it  was 
held  the  action  would  lie.    We  are  not  prepared  to  overrule  these 
decisions  or  depart  from  their  teachings,  and  are,  therefore,  upon 
mature  consideration,  compelled  to  disapprove  of  what  was  said  in 
the  Murphy  case  about  the  instruction  discussed  in  that  opinion, 
although  it  seems  afterward  to  have  been  referred  to  with  approba- 
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tion  in   the  case  of  Valtez  v.  Ohio  and  Mississipi  Railway   Co., 
85  111.  500, 

What  we  have  said  is  enough  to  dispose  of  this  case,  bat  the  able, 
earnest  and  elaborate  argument  of  counsel  for  the  appellant  seems 
to  call  for  some  further  discussion.  Recognizing  that  his  position 
is  not  in  accord  with  the  decisions  of  this  court  in  the  cases  re- 
ferred to  supra,  wherein  the  common  master  has  been  held  liable 
for  damage  done  to  one  employee,  by  the  negligence  of  another 
engaged  in  the  same  general  enterprise,  counsel  for  appellant  presses 
upon  our  attention  arguments  and  expressions  of  opinion  found  in 
our  own  reports  iu  other  cases  where  the  master  has  been  held 
exempt,  which  may  seem  incompatible  with  the  rulings  in  the  cases 
where  the  master  has  been  held  liable ;  and  ho  supports  his  position 
by  quotations  from  cases  in  English  and  American  courts,  which 
are  certainly  directly  in  point. 

The  decisions  of  courts  of  other  States  and  the  modern  decisions 
of  the  English  courts,  though  entitled  to  great  consideration,  are 
not  binding  authority  in  this  State,  and  should  have  force  here  only 
in  so  far  as  the  reasons  upon  which  they  rest  may  be  found  cogent 
and  sound.  And  arguments  and  expressions  of  opinion  foand  in 
our  own  reports,  where  they  conflict  with  the  decisions  of  this  court, 
must  always  yield  to  the  decisions. 

It  is  no  doubt  true  that  many  expressions  found  in  the  rarioos 
opinions  on  this  subject  in  our  own  reports,  if  read  without  reference 
to  the  facts  under  discussion,  seem  to  be  incapable  of  being  reconciled; 
but  it  is  equally  true  that  a  careful  examination  of  the  facts  of  the 
several  cases  in  our  reports,  and  an  examination  of  the  judgments 
pronounced  in  these  same  cases,  will  show  remarkable  harmony  and 
nniformity  in  the  decisions.  Many  of  these  decisions  are  not  in 
harmony  with  the  modern  decisions  in  England,  nor  with  the  rulings 
in  most  of  the  States  in  this  country;  but  it  is  believed  they  are 
founded  in  reason  and  are  in  harmony  with  each  other, 

Redfield,  in  his  work  on  the  Law  of  Railways,  vol.  1,  §131,  says: 
**  It  seems  now  perfectly  well  settled  in  England,  and  mostly  in  thia 
country,  that  a  servant  who  is  injured  by  the  negligence  or  mis- 
conduct of  his  fellow-servant  can  maintain  no  action  against  the 
master  for  such  injury."  This  is  undoubtedly  true,  but  the  coarta 
do  not  all  agree  as  to  what  is  necessary  to  render  employees  of  the 
same  master  ^^fellow-servants"  within  the  meaning  of  this  rule. 
The  same  author  lays  down  what  may  be  called  the  English  doc- 
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trine  on  this  question  to  be,  that  ^'  all  the  servants  of  the  same 
master  engaged  in  carrying  forward  the  common  enterprise,  althoagh 
in  different  departments  widely  separated,  or  strictly  subordinated 
to  others,  are  to  be  regarded  as  fellow-servants,  bound  by  the  terms 
of  their  employment  to  run  the  hazard  of  any  negligence  of  any  of 
the  number,  so  far  as  it  operates  to  their  detriment"  In  other 
words,  where  the  general  object  to  be  accomplished  by  the  service  of 
each  is  one  and  the  same,  the  employer  the  same,  the  several  ser- 
vants deriving  anthoiity  and  compensation  from  the  same  source, 
all  employees  and  agents, from  the  highest  to  the  lowest,  are  regard- 
ed by  the  English  rule  as  fellow-servants,  no  matter  how  remote 
from  each  other  they  may  usually  be  occupied,  or  how  distinct  in 
character  and  nature  may  be  their  respective  duties  and  employments. 
It  is  also  true  that  this  is  the  rule  approved  by  the  courts  of  last 
resort  in  most  of  the  States  in  this  country.  We  speak  of  this  for 
convenience  as  the  English  rule,  but  in  truth,  its  boundaries,  as 
stated  by  Redfield,  were  first  defined,  m  substance,  by  Shaw,  Ch.  J., 
in  the  case  of  Farwell  v.  Railroad  Co.,  4  Mete.  49.  And  that  case 
has  very  generally,  and  not  improperly,  been  regarded,  both  in 
England  and  America,  as  the  leading  case  in  support  of  what  we  call 
the  English  rule.  In  this  State  this  doctrine  of  exemption  of  the 
roaster  has  never  been  carried  so  far. 

In  several  of  the  States  this  rule  is  subjected  to  limitations  and  is 
not  carried  to  so  great  an  extent  In  this  court,  and  in  the  courts 
of  last  resort  in  other  States,  the  master  has  been  held  liable  where 
the  servant  injured  was  in  a  subordinate  position  and  the  offending 
servant  stood  to  the  other  as  the  representative  of  the  master,  and 
in  other  cases  where  the  servants  in  question  had  no  connection  with 
each  other  in  their  service  other  than  that  of  having  a  common 
master  and  of  being  engaged  in  a  common  enterprise. 

The  courts  which  maintain  the  English  rule  are  not  harmonious 
in  their  reasons  for  its  support,  and  the  courts  wherein  the  rule  is 
qaalified  by  limitations  do  not  agree,  in  all  respects,  as  to  the  limi- 
tations to  be  placed  upon  the  rule,  nor  do  they  agree  entirely  as  to 
principles  on  which  the  rule  is  founded  or  by  which  the  limitation 
should  be  controlled. 

The  exemption  of  the  master  from  liability,  in  case  of  an  injury 
of  one  of  his  servants  by  the  neglect  of  another,  is  a  rule  compara- 
tiTely  new.  Our  attention  has  not  been  called  to  any  mention  of 
sach  a  rule,  or  any  allusion  to  it  made  in  any  reported  case  or  by 
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any  law  writer,  until  it  was  asserted  in  the  case  of  Priwily  t,  Fovh 
ler,  3  Mees.  &  Welsb.  1,  which  arose  in  the  Court  of  Excheq- 
uer, in  the  year  1837.  It  was  there  said  that  no  precedent  could  be 
found  for  an  action  by  a  servant  against  his  master  for  damages 
caused  by  the  neglect  of  his  fellow-servant.  In  the  7th  edition  of 
Story  on  Agency,  sec.  153r7,  it  is  said  that  this  question  ''has  not 
until  recently  become  a  subject  of  judicial  examination."  The  his- 
tory of  this  doctrine  is  given  in  that  work,  in  that  and  other  sec- 
tions immediately  succeeding  that,  and  in  the  copious  notes  thereto 
found  in  that  edition. 

The  rule  of  exemption  of  the  master  in  such  cases  is  very  generally 
placed  upon  the  ground  of  public  policy,  that  is,  upon  what  is 
thought  best  for  the  well  being  of  society.  In  the  very  first  case  where 
the  question  aroso.  Priestly  v.  Fowlery  supra^  the  decision  is  placed 
squarely  on  that  ground.  The  second  case  on  this  subject,  of  which 
wo  have  any  account,  is  that  of  Murray  v.  South  Carolina  Railroad 
Co.y  1  McMullen,  385,  decided  in  February,  1841.  The  case  of 
Priestly  v.  Fowler,  supra,  evidently  was  then  unknown  to  that  court, 
for  it  IS  there  'said  no  precedent  upon  the  subject  can  b^  found. 
The  master  was  there  held  exempt  from  liability  —  by  a  divided 
court.  The  judges  concurring  in  the  judgment  did  not  rest  their 
judgment  upon  the  same  ground.  What  seems  the  ablest  argument 
in  favor  of  the  judgment  in  that  case,  was  made  by  Blanding.  He 
says  :  *'  No  man  shall  be  liable  for  another's  act  except  he  has  com- 
manded it  or  has  agreed  to  be  so  liable,  or  where  such  liability  has  been 
imposed  on  him  by  law,  from  principles  of  policy  or  for  the  public 
security,'*  p.  391.  And  again  :  "  If  this  (the  public  security)  will  be 
best  promoted  by  making  each  person  engaged  in  running  the  train 
risk  all  the  injuries  he  may  receive,  without  resort  to  his  employer, 
then  he  should  be  excluded  from  such  resort/' 

In  Gooley  on  Torts,  541,  it  is  said,  ^Hhc  rule  is  one  of  general 
public  policy ;"  and  again,  that  *'in  many  employments  the  pablio 
are  compelled  to  rely  upon  the  caution  and  diligence  of  servants  as 
the  chief  protection  against  accidents  which  may  prove  disastrous 
to  life  or  limb."  This  is  the  current  of  the  authorities,  and  we 
think  the  true  ground  upon  which  the  propriety  of  the  exemption 
of  the  master  in  any  such  case  can  be  sustained.  The  history  of 
this  doctrine  of  exemption  of  the  master,  as  well  as  the  best  reason- 
ing of  the  cases,  shows  that  what  we  have  spoken  of  as  a  rale, 
(exempting  the  master  in  certain  cases),  is  in  fact  but  an  exception 
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or  qualification  of  the  ancient  general  rule  of  the  common  law, 
re^poiidcai  superior,  which,  prior  to  the  case  of  Priestly  y.  Fowler, 
svprc,  was  laid  down  without  qualification  by  all  courts  and  com- 
mon-law writers. 

Ill  Comyn's  Digest  (title  "  Master  and  Servant,"  K),  it  is  said : 
"  A  master  is  liable  fur  every  act  of  his  servant  done  by  him  in  the 
coarse  of  his  employment"  (referring  to  2  T.  E.  154,  where  the 
rale  is  there  stati  d  in  these  very  words). 

In  Viner's  Abridgement  (**  Master  and  Servant,"  B  9),  it  is  said: 
''If  my  servant  doth  any  thing  prejudicial  to  another,  it  shall  bind 
me,  ♦  ♦  ♦  being  about  my  business."  Thus  the  law  was 
formulated  by  Chief  Justice  Holt  in  Tuberville  v.  Stamp,  Comb. 
R.  459.  In  the  syllabus  of  AfcManus  v.  Cricket,  1  East,  107,  the 
law  is  formulated  in  the  words:  ''  A  master  is  liable  to  answer  for 
damage  arising  to  another  from  the  negligence  or  unskillfnlness  of 
his  servant  acting  in  his  employment." 

Blackstone,  in  his  Commentaries,  says:     '^If  a  servant  by  his 
negligence  does  damage  to  a  stranger,  the  master  shall  be  answer- 
able for  his  neglect."     1  Bl.  Com.  431.    Paley,   in   his  work  on 
Agencies,   published  in  1811,  says:     ''By  the  employment  of  an 
agent  the  employer  becomes  civilly  responsible  for  his  care  and 
diligence  to  those  who  make  nse  of  him  in  his  business."    Paley  on 
Agency,  294.     And  again  (295),  ''A  master  is  responsible  for  the 
negligence  of  his  servant  in  the  prosecution  of  his  service,"  and  the 
language  of  Chief  Justice  Holt  is  quoted,  where  he  says,  *'  Where 
a  trust  is  put  in  one  person,  and  another,  whose  interest  is  in  trusted 
to  him,  is  damnified  by  the  negligence  of  such  as  that  person  em- 
ploys in  the  discharge  of  that  trust,  he  shall  answer  for  it  to  the 
party  damnified."    12  Mod.  490.    Story,  in  the  first  edition  of  his 
work  on  Agency,  published  in  1839,  says:    ''The  master  is  always 
liable  to  third  persons  for    ♦    ♦    ♦    negligences    *    ♦     *    of  his 
servants  in  all  cases  within  the  scope  of  his  employment" 

No  limitation  of  this  rule  was  ever  anywhere  suggested  until  this 
question  arose  of  the  liability  of  »  master  to  his  own  servant  for 
injury  by  the  neglect  of  another. 

In  support  of  the  English  rule,  it  has  since  been  suggested,  inas- 
much as  Blackstone,  in  his  statement  of  the  rule  respondeat 
superior,  speaks  only  of  ''  damage  to  a  stranger,"  that  the  rule  by 
its  terms  does  not  embrace  the  case  of  damage  to  a  servant,  or,  as  it 
is  aaid  in  one  case,  ''  this  presupposes  that  the  parties  stand  to  each 
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other  in  the  relation  of  strangers  between  whom  there  is  no  privity;" 
and  tlien  assuming  that  there  is  a  privity  of  some  sort  between  the 
injured  servant  and  some  one  else  in  relation  to  the  act  causing  the 
injury,  it  is  insisted  that  the  case  of  an  injury  of  one  servant  by  the 
fault  of  another  in  nowise  comes  within  the  meaning  of  the  rule  as 
formulated  by  Blackstone.    Farxoell  v.  Railroad   Co.^   4  Mete.  49. 
In  view  of  the  words  of  older  authorities,  supra^  this  reasoning 
seems  artificial  and  unsatisfactory.     It  is  hardly  to  be  supposed 
that    Blackstone    intended,    by    the    introduction    of   the    word 
''  stranger,"  to  state  or  lay  down  a  limitation  upon  the  rule  respo^uJao/ 
super ioTy  as  before  that  formulated  in  Comyn's  Dig.,  2  T.  R.,  Viner's 
Abr.,  1  East,   or  as  expressed  long  before  in  Tuberville  v.  Slamp, 
Comb.  R.  469,  or  to  qualify  the  same  in  anyway  whatever.  If  Black- 
stone had  attached  to  the  word  '^stranger,"  as  used  in  that  sentence, 
any  special  significance,  it  seems  he  would  have  given  some  explana- 
tion as  to  whom  we  should  in  that  connection  regard  as  strangers  — 
some  commentary  on  the  departure  from  the  language  of  the  fathers 
in  the  common  law.     It  is  not  to  be  believed  that  Paley  or  Story, 
who  formulated  the  rule  after  Blackstone's  day,  intended  to  state 
the  rule  more  broadly  than  was  their  understanding  of  the  mean- 
ing Blackstone  intended  to  convoy  by  the  words  used  by  him.     It 
seems  almost  certain  that  had  Paley  or  Story  understood  Black- 
stone as  stating  the  rule  of  respondeat  superior  in  a  more  limited 
sense  than  that  of  the  earlier  authorities,  neither  of  them  would 
have  used  the  broad  hmguage  of  the  older  authorities  without  some 
comment  on  the  language  of  Blackstone,  and  without  assigning 
some  reason  for  diffmng  from  a  writer  of  such  great  authority.    It 
seems  more  reasonable  to  infer,  as  we  do,  that  Blackstone  used  the 
word  stranger  in  the  broad  sense  —  meaning  the  same  as  if  he  had 
said,  "damage  to  another,"  instead  of   "damage  to  a  stranger.** 
Kent  so  understood  — for  when  he  wrote,  in  1827,  he  said  of  a  mas- 
ter, "  He  is  said  to  be  liable,  if  the  injury  proceeds  from  the  negli- 
gence or  want  of  skill  in  the  servant." 

We  are  brought  to  the  conclusion  that  the  general  rule  of  re- 
spondeat sifpenor,  in  its  application  to  all  cases  arising  before  1837, 
was  applicable  to  all  third  persons  falling  within  the  true  reason  of 
the  rule,  and  that  the  doctrine  of  the  exemption  of  the  master,  in 
case  of  an  injury  of  one  fellow-servant  by  the  fault  of  another,  is 
really  an  exception  to  the  rule. 

if  this  be  so,  to  determine  what  cases  fall  within  the  mle»  and 
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what  cases  do  not  fall  within  the  rule,  it  seems  to  bo  wise  to  con- 
sider carefully  the  reasons  on  which  the  rule  itself  rests,  and  then 
to  place  such  cases,  and  such  cases  only,  on  the  list  of  exceptions 
as  are  not  within  the  reasons  on  which  the  rule  is  founded. 

The  common-law  rule  —  whereby  the  master  is  made  to  answer 
for  damage  done  to  others  by  the  neglect  of  his  servant  —  is  plainly 
unjust,  when  applied  to  a  case  where  the  master  has  with  duo  care 
employed  a  competent  and  careful  servant,  and  is  himself  guilty  of 
no  wroug.  As  a  mere  matter  of  strict  justice  a  man,  who  has  him- 
self done  no  wrong,  ought  not,  as  a  mere  matter  of  justice,  to  bo 
compelled  to  answer  for  the  negligence  of  another 

The  general  rule,  however,  respondeat  superior,  although  unjust 
as  applied  to  the  master  in  such  cases  as  already  shown,  is  as  old  as 
the  common  law,  and  is  no  doubt  founded  in  wisdom.    This  rule, 
like  many  others,  rests  upon   considerations  of  policy,   upon  the 
ground  that  the  well-being  of  society  is  best  promoted  in  that  way. 
*'  In  no  other  way  could  there  be  any  safety  to  third  persons  deal- 
ing with  principals  through   agents."     Story  on  Agency,  §  452. 
Cooley  says,  '*  the  well-being  of  society  is  best  subserved  thereby." 
Cb.  J.  Shaw  says,  the  rule  respondeat  superior  '^  is  adopted  from 
general  considerations  of  policy  and  security."    Farwdl  v.  Railroad 
Co.,  4  Mete.  49.    And  again,  in  the  same  case,  '^  the  rule  is  founded 
on  the  expediency  of  throwing  the  risk  upon  those  who  can  best 
guard  against  it." 

If  this  be  so,  the  liability  of    the  master  must  turn  upon  the 
proper  consideration,  in  each  class  of  cases,  of  what  ruling  will  in 
fact  throw  the  risk  upon  those  who  can  best  guard  against  it,  of 
what  is  demanded  to  promote  in  the  highest  degree  the  well-being 
of  society.     The  best  interests  of  society  demand  that  all  business 
should  at  all  times  be  so  conducted  that  the  least  possible  harm 
shall  be  caused  thereby ;  that  all  servants,  and  especially  all  ser- 
vants controlling  dangerons  instrnmentalities,  shall  constantly  use 
due  care.    The  position  that  the  well-being  of  society  in  early  days 
demanded  in  such  cases  the  rule  respondeat  superior  was  sustained 
npoQ  the  view  then  taken  of  the  usual  subordination  of  servants  to 
the  will  of  the  master,  and  the  usual  devotion  of  the  servant  to  the 
interests  of  the  master.     It  seems  to  have  been  wisely  thonght  that 
it  irould  induce  greater  cantion  in  servants  to  avoid  injury  to  others, 
if  Benrants  knew  that  the  master  must  answer  for  such  injury  ;  and 
tiaOf  that  the  responsibility  of  the  master  in  such  case  would  usoally 
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incite  him  to  greater  vigilance  in  promoting  tlie  desired  constant 
caution  in  his  servants.  Where  servants  are  habitually  consociated 
in  their  daily  duties  (as  most  servants  were  at  an  early  day  in  Eng- 
land), they  may  well  be  supposed  to  have  an  influence  over  each 
other,  and  a  power  to  promote  in  each  other  caution,  by  their  coun- 
sel, exhortation  and  example,  at  least  equal  to  that  of  the  master^ 
and  perhaps  greater.  In  such  case  the  well-being  of  society  does 
not  seem  to  demand  that  the  master  should  be  made  to  answer,  in 
cases  where  he  had  done  all  that  he  ought  to  do,  and  tho  injury 
was  to  one  such  servant  and  from  the  negligence  of  another.  The 
vigilance  of  such  servants  in  such  case  may  well  be  supposed  to  have 
a  greater  stimulant  to  constant  exercise  if  each  one  knows  that 
neither  he  nor  his  comrades  can  have  any  redress  for  injury  to  one 
by  tho  negligence  of  the  other.  But  where  servants  of  a  common 
master  are  not  consociated  in  the  discharge  of  their  duties — where 
their  employment  does  not  require  co-operation,  and  does  not  bring 
them  together,  or  in  such  relations  that  they  can  exercise  an  influ- 
ence upon  each  other  promotive  of  proper  caution  —  in  such  case, 
the  reason  of  the  rule  holding  the  master  responsible  for  damage 
resulting  from  the  negligence  of  one  of  his  servants  seems  reason* 
ably  to  apply  with  us  great  force  as  if  a  stranger  were  the  party  in- 
jured. The  influence  of  one  servant  upon  another  in  the  encour- 
agement of  caution  cannot  be  relied  upon  in  such  case,  for  that  can 
only  operate  where  they  are  co-opemting,  or  are  brought  together 
by  their  usual  duties,  or  where  there  is  habitual  consociation.  Then; 
indeed,  in  cases  where  they  cannot  be  supposed  to  have  in  their 
power  in  any  way  to  promote  caution  in  each  other,  the  well-bemg 
of  society,  if  it  is  to  have  any  such  security,  must  depend  entirely 
upon  the  vigilance  of  the  master  in  promoting  constant  caution  in 
each  of  his  servants,  and  upon  the  desire  of  servants  to  protect  the 
master  from  liability.  Hence  the  master  must  in  such  case  be  held 
responsible  for  the  neglect  of  his  servant. 

The  application  of  these  views,  it  is  believed,  will  render  it  en- 
tirely practicable  to  maintain  the  rule  adopted  by  this  court,  recog- 
nizing a  distinction  between  the  case  of  co-servants,  whose  duties 
are  entirely  distinct  from  each  other,  and  are  not  such  as  to  imply 
consociation  or  co-operation,  and  the  case  of  co-servants  consociated 
by  means  of  their  daily  duties,  or  co-operating  in  the  same  depart- 
ment of  duty  or  the  same  line  of  employment 

The  line  of  argument,  briefly  stated,  is  this:    The  ancient  com- 
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mon-law  rule,  which  holds  a  master  (oven  in  cases  where  he  is  guilty 
of  no  fault)  responsible  for  the  neglect  of  his  servant,  where  a  third 
person  suffers  damage  from  the  negligence  of  such  servant,  rests 
entirely  upon  considerations  of  its  practical  effect  upon  society  — 
upon  considerations  of  policy  ;  and  these  considerations  of  policy  rest 
upon  the  i<lea  that  the  subordination  of  the  servant  to  the  will  cf 
the  master  and  his  devotion  to  the  interests  of  the  master  give  him 
under  that  rule,are  incentives  to  caution  he  would  not  otherwise  have, 
and  upon  the  idea  that  the  rule  will  incite  the  master  to  greater 
vigilance  in  the  selection  of  prudent  servants,  and  to  greater  zcul  in 
the  exercise  of  his  influence  over  his  servant  to  secure  the  exercise 
of  care  in  all  cases.    When  the  reason  of  the  rule  ceases,  the  appli- 
cation of  the  rule  ought  also  to  cease,  and  especially  is  this  true  of 
a  rale  which  rests  not  upon  its  own  justice,  but  solely  upon  consid- 
emtions  of  policy.     Where  servants  of  the  same  master  are  directly 
co-operating  with  each  other  in  a  particular  business  at  the  time  of 
the  injury,  or  are,  by  their  usual  duties,  brought  into  habitual  con- 
sociation, it  may  well  be  supposed  that  they  have  the  power  of  in- 
fluencing each  other  to  the  exercise  of  constant  caution  in  the 
master's  work  (by  their  example,  advice  and  encouragement  and  by 
reporting  delinquencies  to  the  master)  in  as  great,  and  in  most 
cases  in  a  greater,  degree  than  the  master.    If,  then,  each  such 
servant  knows  that  neither  he  nor  his  fellow-servant,  if  injured  by 
the  others'  negligence,  can  have  redress  against  the  master,  he  has 
such  inceutive  to  constant  care,  and  such  incentive  to  the  exercise 
of  his  inflnence  upon  his  fellow  to  incite  him  to  constant  care,  that 
tho  well-being  of  society  in  such  case  does  not  demand  that  the 
master  be  made  to  answer.    The  same  considerations  of  policy,  which 
to  avoid  injuries  to  third  persons,  usually  demand  that  the  master 
be  held  responsible,  seem  plainly  not  to  demand  it  in  the  case  of 
such  co-servants.     But  though  servants  are  employed  by  the  same 
master,  and  are  engaged  in  doing  parts  of  some  great  work  carried 
on  by  the  master,  still,  unless  either  their  duties  are  such  that  they 
nsaallj  bring  about  personal  association  between  such  servants,  or 
nnless  they  are  actually  co-operating  at  the  time  of  the  injury  in 
hand,  or  in   the  same  line  of  employment,  they  have  generally  no 
power  to    incite  each  other  to  caution  by  counsel,  exhortation  or 
example,  or  by  reporting  delinquencies  to  the  master,  and  the  well 
being  of  society  in  such  case  must  depend  upon  the  devotion  of  the 
tenrant  to  the  interests  of  the  master,  and  the  zeal  of  the  master  to 
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promote  a  constant  exercise  of  due  care  by  his  servant;  and  to 
bring  these  instrumentalities  into  action  it  becomes  necessary  (as 
in  the  case  of  an  injury  to  a  stranger)  to  adhere  to  the  general  rule 
that  the  master  must  answer  for  the  neglect  of  his  servant,  and 
thisy  as  already  suggested,  because  the  facts  are  such  that  society 
cannot^  in  such  case,  avail  itself  of  the  mutual  power  and  influence 
of  one  servant  upon  another  for  want  of  the  necessary  opportunity 
for  its  exercise,  and  hence  must  depend  for  inducements  to  caution 
which  are  supposed  to  follow  the  general  rule  of  the  master's 
liability. 

An  examination  of  the  decisions  of  this  court  upon  this  question 
will  show  that  the  judgments  are  all  in  full  and  strict  accord  with 
these,  views,  and  it  is  believed  no  case  can  be  found  in  our  own 
reports,  where  tlie  common  master  has  been  held  exempt  from  lia- 
bility for  injury  to  one  sei*vaut  by  the  neglect  of  another,  where  it 
does  not  appear  thai;  the  servants  were  either  strictly  co-operating 
in  the  particular  work  they  were  about,  or  were  usually  consociated 
in.tlieir  ordinary  duties. 

Tlie  first  case  in  this  court  where  this  question  received  consider- 
ation was  that  of  Honner  v.  lUinois  Central  R.  R,  Co.,  15  J 11.  550. 
The  plaintiff  was  one  of  several  servants  of  appellee  engaged  in 
adjusting  a  turn-table,  when  he  was  injured  by  the  others  so 
eugaged  with  him.  It  was  held  he  could  not  recover.  Here  they 
were  strictly  co-operating  in  the  particular  work  they  were  about. 

In  IllinQis  Central  R.  R.  Co.  v.  Cox,  21  111.  23,  the  servant 
injured  was  a  laborer  on  a  wood  train,  and  the  injuiy  was  the  result 
o£  the  negligence  and  want  of  vigilance  on  the  part  of  the  engineer 
and  conductor  running  the  train,  and  it  was  held  no  recovery  could 
be  had.  Ilere,  they  wore  consociated  in  their  ordinary  duties. 
TJiey  usually  worked  together. 

In  Chicago  atid  Alton  R.  R,  Co.  v.  Keefe,  4-7  111.  108,  the  plaintifl 
was  a  laborer  on  a  constniction  ti*ain,  and  was  injured  by  the  neg- 
lect of  the  engineer  and  conductor  operating  the  train.  It  was  held 
the  action  would  not  lie.     Here,  they  usually  worked  together. 

In  Mtirphy^s  case,  sujira^  the  injury  was  to  one  of  a  ** repair 
gang,"  working  at  a  station  or  yard,  and  was  caused  by  the  negli- 
gence of  the  engineer  of  a  switch  engine  which  was  conatantly 
engaged  at  that  yard,  and  by  which  cars  were  switched  for  repairBL 
53  111.  336. 

In  Oarilan^s  case^  the  injury  was  caused  by  the  negligence  ol 
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vants  engaged  in  moving  cars,  and  was  done  to  one  of  their  innnber 
—strictly  an  associate.     G7  III.  498. 

In  Brit^s  case,  72  111.  256,  a  laborer  on  a  consfcmction  train  was 
injared  by  the  negligence  of  the  conductor  and  brakeman  of  the 
same  train.  And  in  the  case  of  Troeschy  68  111.  545,  a  tiondactor 
at  a  yard,  who  directed  and  assisted  in  making  up  trains,  claimed 
to  have  been  injured  by  the  fault  of  the  switch  engine-driver 
engaged  in  making  up  the  same  trains,  and  they  were  held  fellow- 
servants. 

In  Kcene*8  case,  72  111.  512,  the  servant  injured  was  a  brakeman, 
and  the  fault  was  that  of  the  engineer  on  the  same  train. 

In  Ditrkin^s  case,  76  111.  395,  a  laborer,  or  shoveller,  on  a  gravel 
train  was  injured  by  the  neglect  of  the  engineer  on  the  same  train. 
In  the  ease  of  Rushy  84  111.  571,  it  was  a  bmkeman,  who  was  al- 
leged to  be  injured  by  the  default  of  the  engineer  operating  the 
same  train. 

And  in  the  case  of  Valtcz,  85  111.  500,  a  car-repairer  at  a  station 
or  yard  was  injured  by  the  negligence  of  the  engine-driver  of  the 
switch  engine  used  at  the  same  yard. 

It  is  insisted,  in  substance,  th.-it  the  reasons  assigned  in  support 
of  these  decisions  are  such  that  they  should  govern  in  this  case, 
and  others  in  which  this  court  has  held  the  common  employer  lia- 
ble. 

Thus  it  was  said:  "There  are  certain  perils  incident  to  all  em- 
ployments, and  which  hoth  parties  have  in  view  when  the  engage- 
ment is  made,'*  *  *  ♦  ^^^  u  ^^hich  the  employer  does  not  under- 
take to  insure  against ''  {Honner^s  case,  15  111.  552);  but  in  the  same 
case  it  was  said:  "  I  would  be  far  from  saying  that  there  may  not 
be  cases  of  carelessness  *  *  *  on  the  part  of  those  to -whom 
the  corporation  may  intrust  the  management  of  its  concerns,  pro- 
dncing  injury  to  the  employees  of  the  company  for  which  it  would 
be  liable,'' 

And  in  Cot^s  case,  «tf^ra,  it  was  said:  "It  is  right  and  proper 
that  one  servant  should  not  recover  against  the  common  master  for 
the  carelessness  of  his  fellow-servant,"  etc. ;  but  the  reason  assigned 
was,  "It  is  important  to  all  concerned  that  each  servant  should 
have  an  interest  in  seeing  that  all  his  co-servants  do  their  duty ; " 
and  it  is  plain  this  reason  can  only  apply  in  cases  where  the  service 
of  the  one  bears  such  relation  to  the  other  that  such  servants  may 
bare  it  in  their  power  to  exercise  an  influence  to  that  end. 
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And  in  Gartland^s  case  it  was  said: ''  By  so  entering  into  this  em- 
ployment" he  "took  upon  himself  the  natural  and  ordinary  risks 
and  perils  incident  to  the  service  in  which  he  engaged,  among  which 
was  ihe  carelessness  of  his  fellow-servants."     67  111.  498. 

The  same  suggestion  that  the  employee,  by  his  contract  of  ser- 
vice, undertakes  the  hazard  of  the  occasional  negligence  of  fellow- 
servants  who  are  genemlly  careful,  and  that  the  employer  does  not 
waiTant  against  sucli  hazard,  has  been  expi-essed  in  Durkin's  case, 
70  111.  395,  and  in  Valtez's  case,  85  id.  500,  and  perhaps  in  other 
cases.  But  it. must  be  remembered  that  this  contract  thus  spoken 
of  is  in  no  case  supposed  to  be  an  express  contract  It  is  an  im- 
plied contract  to  which  reference  is  made,  and  it  must  also  be  re- 
membered that  implied  promises  are  mere  fictions  of  the  law 
whereby  one  is  supposed  to  undertake  to  perform  the  duties  imiioseil 
upon  him  by  law.  In  Kerr's  Action  at  Law  (3ded.  by  Smith),  page 
144,  it  is  said,  implied  contracts  arise  '^  from  this  general  implica- 
tion and  intendment  of  courts,  that  every  man  hath  engaged  to 
perform  what  his  duty  and  justice  require." 

Chief  Justice  Shaw,  in  discussing  the  question  whether  the  com- 
mon master  of  fellow-servants  rests  under  any  implied  promise  to 
protect  one  against  llio  negligence  of  the  other,  says  :  *'  In  consid- 
ering rights  and  obligations  arising  out  of  particular  relations,  it  is 
competent  for  courts  of  justice  to  regard  considerations  of  policy 
and  convenience,  and  to  draw  from  them  such  rules  as  will,  in  their 
practical  application,  best  promote  tiie  safety  and  secarity  of  all 
parties  concerned.  This  is,  in  truth,  the  basis  on  which  implied 
promises  are  raised,  being  duties  legally  inferred  from  a  considera- 
tion of  what  is  best  adapted  to  promote  the  benefit  of  all  persons 
concerned,  under  given  circumstances.*' 

When,  therefore,  it  is  said,  in  this  connection,  that  a  serTant 
assumes,  by  entering  the  service  of  his  master,  any  given  hazard,  it 
is  merely  another  form  of  saying,  that  under  all  .the  circumstanoeSy 
the  law  imposes  that  hazard  upon  him.  Remembering,  then,  that 
in  this  State  it  is  held  that  the  law  does  not  impose  upon  the  ser- 
vant the  risk  as  to  the  neglect  of  all  the  servants  of  his  master  en- 
gaged in  the  same  general  enterprise,  but  confines  that  risk  to  cases 
where  he  and  the  offending  servant  are,  in  a  proper  sense,  fellowst 
it  will  readily  bo  perceived  that  these  general  words  are  to  be  nn* 
derstood  as  applying  to  the  cases  in  which  they  are  used  —  apply* 
ing  to  cases  where  this  court  holds  that  the  law  does  impose  the 


SEPTEMBER  TERM,  1879.  ]83 

Chicago  and  North- western  Railroad  Ck).  y.  MoraDda. 

hazard  upoa  the  servant.  In  other  words,  the  servant,  by  engaging 
in  the  service,  by  an  implied  promise  takes  upon  him  all  risks 
which  the  law  imposes  upon  him,  and  no  others  ;  and  these  are  not 
improperly  called  "ordinary  risks,'' and  embrace  the  exceptional 
negligence  of  carefnl  servants  who  are  his  fellow-servants  within 
the  law  of  this  State,  but  do  not  embrace  the  acts  of  negligence  of 
other  servants  of  the  same  master  who  are  not  properly  his  fellowsi 
although  engaged  in  parts  of  the, same  general  enterprise  of  the 
common  master. 

Accoi*dingly,  this  court  has  in  many  cases  held  the  master  liable 
to  the  servant  for  damage  caused  by  the  neglect  of  another  servant, 
although  both  were  doing  service  contributing  to  the  accomi)l]sh- 
ment  of  the  same  general  enterprise. 

In  Chicago  and  Alton  li.  IL  Co.  v.  Shannon,  43  111.  338,  the 
injury  was  to  a  brakeman,  from  the  hunting  of  a  boiler,  and  the 
fault  was  the  negligence  of  the  foreman  at  the  round-house  in  send- 
ing out  an  unsafe  engine.    The  master  was  held  liable. 

In  Uliicago  and  Norih-westem  Railroad  Co.  v.  Swetty  45  111.  197, 
the  injury  was  to  a  fireman  upon  a  locomotive  and  was  caused  by 
the  negligence  of  the  track-repairers,  in  not  keeping  a  bridge  or 
culTcrt  in  proper  repair  ;  and  the  master  was  held  responsible. 

In  Scliooner  Norway  v.  Jensen,  62  111.  373,  the  injury  was  to  a 
Bailor  on  the  schooner,  and  was  caused  by  the  negligence  of  other 
servants  of  the  same  master,  whose  duty  it  was  to  see  that  the  rig- 
ging and  tackle  of  the  vessel  should  not  be  sent  out  in  bad  order 
or  in  a  defective  condition.     It  was  held,  the  action  would  lie. 

In  the  case  of  Illifms  Central  Railroad  Co.  v.  Welch,  52  111.  183, 
the  injury  was  to  a  brakeman  on  a  passing  train,  and  was  caused 
by  the  negligence  of  other  servants  of  the  company,  in  placing  an 
awning  at  the  station  in  dangerous  proximity  to  the  operatives  on 
paBsing  trains  ;  and  the  action  was  sustained. 

Where  the  injury  was  to  a  brakeman  on  a  freight  train,  and  was 
cansed  by  the  negligence  of  other  servants  of  the  same  employer, 
having  charge  of  the  inspection  and  repair  of  cars,  in  permitting 
a  car  to  go  on  the  road  with  a  defective  ladder,  which  defect  was 
unknown  to  the  brakeman,  the  common  master  was  held  liable. 
Chicago  and  North-western  R.  R,  Co.  v.  Jackson,  55  111.  492  ;  &  o., 
8  Am.  Rep.  661. 

Where  the  injury  was  to  a  fireman  upon  a  passing  train,  and  was 
cansed  by  the  negligence  of  other  servants  not  connected  with  the 
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punning  of  the  train,  in  negligently  placing  a  "mail  catcher"  too 
near  to  the  track,  it  was  held,  the  action  would  lie  against  the  common 
master.  CliicagOy  Burlington  and  Quincy  E.  R.  Co.  v.  Gregory,  58 
111.  272. 

Where  the  injury  was  to  a  common  laborer  in  a  carpenter  shop  of 
a  railroad  company,  near  the  railroad  track,  and  the  injury  was 
caused  by  the  negligence  of  the  engineer  in  charge  of  a  passing 
train  of  the  same  company,  the  common  master  was  held  liable. 
Ilyan  v.  Chicago  and  North-western  R.  R.  Co.,  GO  111.  171 ;  s.  c,  14 
Am.  Rep.  32. 

In  the  case  of  Toledo,  Peoria  and  Warsaw  Ry,  Co.  v.  Conroy,  61 
111.  162,  although  the  action  was  defeated  on  another  ground,  the 
court  indorse  the  proposition,  that  where  the  injury  was  to  a  fireman, 
from  defects  in  a  railroad  bridge,  unknown  to  him,  and  which 
ought  to  have  been  known  to  other  servants  of  the  same  employer, 
and  the  injury  came  through  the  negligence  of  the  latter,  an  action 
will  lie  ;  and  in  this  same  case  it  was  afterward  so  adjudged.  68 
HI.  560. 

In  Chicago  and  North-western  R.  R.  Co.  v.  Taylor,  69  111.  461 ; 
B.  c,  8  Am.  Rep.  641,  where  the  injury  was  to  a  station  a^ent  and 
switchman  at  a  way-station,  and  was  caused  by  the  negligence  of 
other  servants  of  the  company,  whose  duty  it  was  to  see  that  cars 
m  passing  trains  should  not  go  out  upon  the  road  without  proper 
lights  and  proper  brakes,  the  common  master  was  held  liable. 

In  Illinois  Central  R.  R.  Co.  v.  Patterson^  69  LI.  650,  it  is  laid 
down  that  an  action  will  lie  where  the  injury  was  to  &n  engineer  of 
a  passing  train,  and  was  caused  by  the  negligence  of  other  servants 
of  the  common  master,  whose  duty  it  was  to  see  that  the  railroad 
track  was  in  good  order,  although  that  action  was  defeated  by  the 
negligence  of  the  servant  who  suffered  the  injury. 

Wnere  the  injury  was  to  a  switchman  at  a  station,  and  resulted 
from  tlie  negligence  in  the  car-inspectors  in  iiermitting  a  caboose  to 
go  out  on  the  road  with  a  draw-bar  which  was  too  short,  the  com- 
mon master  was  made  to  answer  to  the  injured  servant  Toledo, 
Wabash  and  Westei'n  Ry.  Co.  v.  Fredericks,  71  HI.  294. 

And  where  the  servant  injured  was  one  of  a  party  of  track-re- 
pairers, whose  ordinary  duties  were  not  at  the  station,  and  the  in- 
jury occurred  by  reason  of  the  negligence  of  an  extra  engineer^ 
whose  duty  was  to  take  arriving  engines  to  the  round-honse,  and 
while  the  party  injured  was  temporarily  enge^d,  by  the  exprfss 
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orders  of  his  foreman,  in  ditching  the  track  at  the  station,  this 
court  said  that  the  rule  which  forbids  a  i*ecovery  by  a  servant  for  an 
injury  resulting  from  the  negligence  of  a  fellow-servant,  did  not 
apply.  Pittsburgh,  Fort  Wayne  and  Chicago  Ry.  Co.  v.  Powers,  74 
111.  341. 

Where  a  brakeman  upon  a  freight  train  was  injured  through  the 
negligence  of  other  servants  of  the  common  master,  whose  duty  it 
was  to  send  out  no  cars  save  those  which  was  safe,  so  far  as  could  be 
ascertained,  the  common  master  was  held  liable.  Toledo,  Wabash 
and  Western  Ry.  Co,  v.  Ingraham,  77  111.  309. 

in  the  case  of  Toledo,  Wabash  and  Western  Ry.  Co.  v.  0^  Connor, 
77  111.  391,  the  servant  injured  was  a  laborer  employed  as  a  track- 
repairer,  on  a  section  away  from  the  station,  and  at  the  time  of  the 
mjury,  was  commgfrom  his  work,  with  his  associates,  over  the  mam 
track,  on  a  nand-car;  and  the  injury  was  caused  by  the  negligence 
of  the  engineer  upon  a  passing  locomotive,  and  this  court  held  the 
common  master  liable. 

fc?o,  whore  the  injury  was  to  an  engineer  by  the  explosion  of  his 
engine,  it  was  held  that  the  engineer  cannot  be  regarded  as  a  fellow- 
servant  with  the  servants  of  the  same  master,  whoso  duty  was  to 
inspect  and  keep  m  order  its  engines.  Toledo,  Wabash  and  Western 
Ry.  Co.  V.  Moore,  77  111.  217. 

So,  where  the  injury  was  to  an  engineer  operating  a  train  on  the 
railroad,  and  was  caused  by  the  negligence  of  the  train-dispatcher, 
whose  duty  it  was  to  regulate  the  movement  of  trains  by  telegraphic 
orders  or  otherwise,  it  was  luld  that  the  common  master  was  an- 
swerable. Chicago,  Burlington  and  Qumcy  R.  R.  Co.  v.  McLallen, 
84  III  109. 

It  will  be  seen,  oy  the  cases  cited,  that  in  all  the  cases  wherein 
the  right  of  action  has  been  denied  upon  the  ground  that  the  in- 
jured servant  and  the  offending  servant  were  fellow-servants,  the 
facts  show  that  they  were  brought  into  personal  consociation  by 
their  ordinary  duties,  or  that  at  the  time  of  the  injury  they  were 
actually  co-operating  m  some  particular  work.  And  it  also  appears 
that  in  the  cases  where  the  action  has  been  sustained  no  such  rela- 
tions existed.  In  the  latter  cases,  this  court  has  said,  they  were 
not  employed  **  in  the  same  department  of  labor,'*  and  that  the  one 
is  "not  in  the  same  line  of  employment"  with  the  other;  and 
again,  that  they  did  not  **  co-operate  in  the  performance  of  their 
dntiea."  And  m  Greyory^s  case,  supra,  it  is  said  that  *^  one  ser- 
VoL.  XXXIV  —  24 
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vaiit  can  recover  from  a  common  master  for  the  negligence  of  a 
fellow-servant^  unless  the  latter  is  in  the  same  line  of  employment." 
And  again :  "  The  agents  charged  with  that  duty  "  (the  duty  of  prop- 
erly locating  the  mail  catcher),  "  had  no  possible  connection  with 
running  the  trains."  *  ♦  ♦  <' The  duties  were  as  different  and 
as  distinct  as  those  of  a  conductor  and  those  of  a  track-repairer." 
In  another  case,  by  way  of  showing  that  the  relation  of  fellow-ser- 
vants proper  did  not  exist,  it  is  said  'Mieither  could  control  the 
other  or  know  of  his  want  of  prudence  ; "  and  again,  they  *'are  not 
associated  in  the  performance  of  their  duties."  And  in  one  case 
{Ryan  v.  Railway  Co.,  60  111.  171),  it  is  said  that  the  reason  for  hold- 
ing against  a  right  of  recovery  in  certain  cases  of  co-servants,  is, 
that  for  the  safety  of  all  each  servant  *'  in  the  same  department  of 
business  should  be  interested  in  securing  a  faithful  and  prudent 
discharge  of  duty  by  his  fellow- servants  ; "  and  that  each  should  be 
induced  "  to  report  to  the  master  any  delinquency  of  those  engaged 
with  him  in  the  performance  of  duty."  This  reason,  it  is  said, 
''cannot  apply  where  one  servant  is  employed  in  a  separate  and 
disconnected  branch  of  the  business  from  that  of  another  servant;" 
and  again  it  is  said  ^'the  object  of  the  rule  of  exemption  of  the 
master  is  to  make  each  servant  vigilant  in  seeing  that  the  others  are 
careful  and  faithful ; "  and  it  is  added,  *'  where  the  reason  of  the  rule 
fails  the  application  of  the  rule  should  cease." 

Although  the  distinction  taken  by  this  court  between  these  two 
classes  of  co-servants  has  not  the  sanction  of  the  courts  of  England, 
nor  that  of  most  of  the  courts  of  last  resort  in  this  country,  we  think 
on  principle  it  is  a  distinction  which  ought  to  be  taken,  and  which 
logically  springs  from  the  true  reason  (as  already  suggested)  on 
which  the  common-law  rule  respondeat  superior,  rests,  —  upon  the 
expediency  of  throwing  the  risk  upon  those  who  can  best  guard 
against  the  dangers. 

Had  these  considerations  been  constantly  kept  in  view,  in  all 
cases  of  injury  to  one  of  his  servants  by  the  fault  of  another,  it  is 
believed  the  exemption  of  the  master  in  such  cases  would  have 
been  kept  within  reasonable  bonnds.  If  courts  had  constantly  had 
an  eye  to  casting  the  hazard  on  those  who  have  the  best  means  of 
preventing  wrong,  it  is  thought  the  exemption  would  have  been 
applied  to  cases  where  the  co-servants  occupy  such  position  in  rela- 
tion to  each  other  as  to  suggest  that  they  could,  in  some  way,  con- 
tribute toward  guarding  against  the  danger  to  be  apprehended. 
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This,  however,  being  really  a  question  as  to  what  rule  will  best 
subserve  the  great  interests  of  society,  it  is  perhaps  not  surprising 
that  courts  of  different  States  and  different  countries  should  have 
differed  in  their  judgment  as  to  what  rule  on  this  subject  should 
govern. 

The  fact  that  no  case  can  be  found  in  the  reports  of  judicial  pro- 
ceedings prior  to  1837,  in  which  a  master  was  ever  sued  by  his 
servant  for  damage  done  to  him  by  the  neglect  of  another  of  his 
servants,  and  the  fact  that  the  first  case  of  the  kind  in  England 
was  decided  against  the  action,  and  the  fact  that  the  first  case  of  the 
kind  in  America  (decided,  evidently,  before  the  report  of  the  Eng- 
lish ease  was  known  to  the  bar  or  bench  in  South  Carolina)  was  also 
decided  against  the  action  {Murray  v.  Railroad  Co.,  1  McMullen, 
385)  are  very  significant  in  showing  that  the  action  in  cases  of 
strictly  fellow-servants  ought  not  to  be  sustained.  On  the  other 
hand,  it  is  true  that  what  i3  here  denominated  the  English  rule  on 
this  question  has,  in  all  its  progress  iu  the  courts  of  England 
and  America,  encountered  constant  resistance  by  the  bar  and  many 
of  our  ablest  jurists;  and  that  the  reasons  assigned  in  its  support 
by  the  courts  adopting  it  have  been  deemed  inadequate  and  illogical, 
and  have  not  been  found  in  harmony  with  each  other.  These 
facts  are  significant  in  suggesting  that  that  rule  has  not  genemlly 
been  placed  on  its  true  foundation,  and  has  generally  been  carried 
too  far.  Upon  the  whole,  we  see  no  sufficient  reason  to  depart  from 
the  rule  indicated  by  the  decisions  in  our  own  State>  and  cannot  do 
80  in  this  case. 

The  judgment  in   this  case   must  be  reversed,  and  the  cause 

remanded  for  a  new  trial  in  consonance   with   the  views  herein 

expressed. 

Judgment  reversed* 

Sheldon,  J.,  dissented  on  this  point 


Pbatt  v.  Teustbes  of  Baptist  Society  of  Elgiit. 

(98  m.  475.) 

8itb§eription  —  death  qf  9ub9criber  before  action  on. 

Ont  who  had  ezeeatad  his  oote  to  the  trustees  of  a  charch,  as  a  donation  to 
enable  them  to  baj  a  bell,  died  before  the  bell  was  ordered.  Held^  that  the 
jfeote  ooald  not  be  enforced  although  the  bell  was  afterward  ordered. 
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ACTIOX  on  notes.     The  opinion  states  the  case.    The  plaintiff 
had  judgment  below. 

B.  T.  Gilbert  and  W.  J,  Brown,  for  appellant. 
J.  H.  Mayborney  for  appellees. 

ScHOLFiELD,  J.  Appellees  obtained  judgment  in  the  county 
court  of  Kane  county  against  Mary  L.  Pratt,  as  administratrix  of 
the  estate  of  Philemon  B.  Pratt,  deceased,  on  two  promissory  notes 
executed  by  the  deceased  to  the  appellees  on  the  6th  of  July,  1871, 
—  one  for  $300,  payable  one  year  after  date,  and  the  other  for  the 
sum  of  $327.50,  payable  two  years  after  date,  and  both  bearing 
interest  at  the  rate  of  ten  per  cent  per  annum.  Appeal  was  taken 
from  that  judgment  to  the  Circuit  Court  of  Kane  county,  where 
the  cause  Avas  again  tried  at  its  October  term,  1876,  resulting,  as 
before,  in  a  judgment  in  favor  of  appellees  for  the  amount  of  the- 
notes,  principal  and  interest.  Mary  L.  Pratt,  administratrix^ 
appeals  from  that  judgment,  and  brings  the  rulings  of  the  Circnit 
Court  before  us  for  review. 

The  defense  interposed  to  the  notes  is,  that  they  were  executed 
without  any  valid  consideration. 

[Omitting  an  unimportant  consideration.] 
.   Tlie  question  to  be  considered  is,  did  Pmtt's  death  revoke  the- 
promise  expressed  in  the  notes,  no  money  having  been  expended,  or 
labor  bestowed,  or  liability  of  any  kind  incurred,  prior  to  his  deaths 
upon  the  faith  of  that  promise  ? 

The  purpose  in  giving  the  notes  was  to  enable  the  church  repra* 
sented  by  appellees  to  purchase  a  bell.  The  cost  of  a  bell  of  a 
particular  size,  etc.,  was  estimated  by  Pratt,  and  he  gave  his  notes 
for  the  amount  of  the  estimate,  intending  that  when  the  notes  were- 
paid  the  money  should  be  devoted  to  paying  for  such  a  bell,  and 
when  the  notes  matured,  at  Pratt's  suggestion  to  let  them 
stand,  because,  as  he  alleged,  bell  metal  was  getting  cheaper,  and 
they  would  thereby  be  enabled  to  procure  a  larger  bell,  no  effort  was 
made  to  collect  the  notes,  and  they  were  permitted  to  remain  jast 
as  they  were ;  but  there  was  no  undertaking  on  the  part  of  ap|>el- 
lees,  nor  the  church  which  they  represent,  to  procure  a  bell,  and 
there  is  no  proof  of  any  act  done,  or  liability  incurred  by  api^cllees* 
or  any  one  else,  in  reliance  upon  those  notes,  before  the  death  ol 
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Pratt.  It  is  shown  that  a  bell  has  been  procua»d,  and  probably  there 
is  evidence  sufficient  to  show  that  this  ha^  been  done  on  the  faith  of 
those  notes,  but  it  appears  with  reasonable  certainty  that  this  has 
been  since  Pratt's  death.  If  a  contract  therefor  was  made  in  Pratt's 
iife-time  the  record  unfortunately  does  not  show  it.  Collection  of 
the  notes  cannot  be  enforced  as  a  promise  to  make  a  gift.  Pope  y. 
DobsoHy  58  III.  360  ;  Blanchard  v.  WilUamso?i,  70  id.  652. 

Where  notes  are  given  by  way  of  voluntary  subscription,  to  raise  a 
fund  or  promote  an  object,  they  are  open  to  the  defense  of  a  want  of 
<K>n8ideration,  nnless  money  has  been  expended,  or  liabilities 
incurred,  which,  by  a  legal  necessity,  must  cause  loss  or  injury  to 
the  person  so  expending  money,  or  incurring  liability,  if  the  notes 
-are  not  paid.  1  Pars,  on  Bills  and  Notes,  202  ;  1  Pars,  on  Cont. 
^77,  et  seq. 

And  so  it  has  been  held  that  the  payee  of  a  promissory  note  given 
to  him  in  the  expectation  of  his  performing  service,  but  without 
•any  contract  binding  him  to  serve,  cannot  maintain  an  action  upon 
it    ffulsBY.  Hulse,  17  C.  B.  711  (84  Eng.  Com.  Law,  709). 

In  the  absence  of  any  one  claiming  rights  as  a  bona  fide  assignee 
before  maturity,  it  is  not  perceived  that  promissory  notes,  executed 
as  these  were,  are,  in  any  material  respect,  different  from  an  ordi- 
nary subscription  whereby  the  subscriber  agrees  under  his  hand,  to 
pay  so  much  in  aid' of  a  church,  school,  e*c.,  where  there  is  no 
corresponding  undertaking  by  the  payee. 

The  promise  stands  as  a  mere  offer,  and  may,  by  necessary  conse- 
■qnence,  be  revoked  at  any  time  before  it  is  acted  upon.  It  is  the 
expending  of  money,  etc.,  or  incurring  of  legal  liabih'ty,  on  the  faith 
of  the  promise,  which  gives  the  right  of  action,  and  without  this 
there  is  no  right  of  action.  McClure  v.  Wilson,  43  111.  356,  and 
cases  there  cited  ;  Trustees  v.  Garvej/,  53  id.  401  ;  s.  c,  5  Am.  Rep. 
51  ;  Baptist  Education  Soc.  v.  Carter,  72  id.  247. 

Being  but  an  offer,  and  susceptible  of  revocation  at  any  time 
4>efore  being  acted  upon,  it  must  follow  that  the  death  of  the  prom- 
isor, before  the  offer  is  acted  upon,  is  a  revocation  of  the  offer. 
This  is  clearly  so  upon  principle.  The  subscription  or  note  is  held 
to  be  a  mere  offer,  until  acted  upon,  because  until  then  there  is  no 
mutuality.  The  continuance  of  an  offer  is  in  the  nature  of  its  con- 
stant repetition,  which  necessarily  requires  some  one  capable  of 
making  a  repetition.    Obviously  this  can  no  more  be  done  by  a  dead 
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man  than  a  contract  can^  in  tho  first  instance,  be  made  by  a  dead 
man. 

If  the  payees  named  in  the  notes  may  be  held  agents  of  the  prom- 
isor, with  power  to  contract  for  work  to  be  done  and  money  ejc- 
pended  upon  the  faith  of  the  notes,  the  case  of  Campinari  y.  Wood- 
huruy  15  C.  B.  400  (80  Eng.  Com.  Law,  400),  is  directly  in  point, 
and  holds  that  the  death  of  the  promisor  was  a  revocation  of  the 
agency.  In  that  case  the  plaintiff  alleged  that  it  was  agreed  be- 
tween him  and  the  defendant's  intestate  that  he  should  endeaTor 
to  sell  a  certain  picture,  and  that  if  he  succeeded  the  intestate  should 
pay  him  £100;  that  he  did  so  endeaTor  while  tho  testator  was  alive, 
and  through  the  efforts  then  made  was  enabled  to  effect  a  sale  after 
the  testator's  death,  but  that  tho  defendant  had  refused  to  pay  £100. 
The  count  was  held  not  to  show  a  causo  of  action.  Jervis,  C.  J., 
said  that  if  the  testator  had  countermanded  the  sale,  he  clearly 
would  not  have  been  liable  for  commissions,  although  the  plaintiff 
might  have  recovered  for  services  already  rendered  and  charges  and 
expenses  previously  incuiTed.  A  fortiori  the  defendant  was  not 
responsible  when  the  revocation  proceeded  from  the  act  of  God. 

An  analogous  case  is  Michigan  State  Bank  v.  Leavenwortky  2 
Williams  (Vt.),  209,  where  it  was  held  that  the  operation  of  a  letter 
of  credit  was  confined  to  the  life  of  the  writer,  and  that  no  recovery 
can  be  had  upon  it  for  goods  sold  or  advances  made  after  his  death. 

The  question  has  been  raised,  in  some  cases,  whether  a  party 
acting  in  good  faith  upon  the  belief  that  the  principal  is  alive,  may 
recover,  does  not  arise  here,  as  there  is  nothing  in  the  evidence  to 
authorize  the  inference  that  the  bell  here  was  purchased  under  the 
belief  that  Pratt  was  still  alive. 

We  are  of  opinion,  on  the  record  before  us,  the  judgment  below 
W21S  unauthorized.  It  must  therefore  be  reversed  and  the  cause  re* 
manded. 

Judgment  reversed. 
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Carrier — etmtraet  far  Umit4ition  of  UabUity — receipt — negligence  of  third 

party. 

The  plaintiff's  agent  delivered  three  bales  of  furs  to  the  defendant,  a  common 
carrier,  for  transportation.    At  the  same  time  he  filled  ap  and  delivered  to 
the  defendant  a  printed  blank  receipt,  sach  as  was  used  bj  the  United  States 
Express  Company,  with  their  name  on  it,  and  containing  a  condition  that 
the  United  States  Express  Company  would  not  be  liable  for  loss  or  damage 
except  as  forwarders,  nor  for  any  loss  or  damage  of  any  box,  package  or 
thing  for  over  $50,  unless  the  just  and  true  value  was  stated  in  the  receipt. 
The  plaint! flTs  agent  wrote  the  word  "Adams "over  the  printed  words 
'*  United  States"  in  the  receipt,  and  drew  a  pen  through  the  blank  left  for 
the  statement  of  valuation,  but  left  it  otherwise  unchanged,  aud  the  defend- 
ant sigfned  and  delivered  it    The  goods  were  destroyed  by  fire  on  the  rail- 
way tmin  employed  by  defendant,  caused  by  the  wreck  of  the  train  by  a 
broken  rail.     In  an  action  for  the  value  of  the  goods,  held,  (1)  that  the  receipt 
did  not  constitute  the  contract ;  (2)  that  the  limitation,  if  applicable,  applied 
to  each  bale  separately  and  not  to  the  three  as  one  shipment ;  (8)  that  evi- 
dence was  admissible  to  show  an  oral  agreement  by  the  defendant  to  carry 
the 'plaintiff's  goods  at  non-valaation  rates;  (4)  that  notwithstanding  any 
limitation  of  liability  the  defendant  was  liable  for  the  full  value  if  the  loss 
was  the  fault  of  the  railroad  company. 

ACTION  for  value  of  goods  delivered  for  transportation.    The 
opinion  states  the  case.     The  plaintiff  bad  judgment  below. 

Sidney  Smith  and  John  C.  PaUerson,  for  appellants. 
Small  &  Moarey  for  appellee. 

Scott,  J.  Plaintiffs  brought  their  action  against  the  Adams 
Express  Company  to  recover  the  value  of  three  bales  of  furs  deliv- 
ered to  the  company  for  transportation  from  Chicago  to  New  York. 
The  goods  were  never  delivered  to  the  consignees,  but  were  destroyed 
en  route  by  fii'e  caused  by  the  wreck  of  the  train^  occasioned  by  a 
broken  rail. 

As  to  the  delivery  of  the  goods  to  the  carrier,  their  value  and 
destruction  by  fire,  there  is  no  disagreement  The  receipt  taken 
bj  the  shippers  at  the  time  of  the  delivery  of  the  goods  to  the  car- 
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rier  was  filled  up  by  an  employee  of  plaintiffs,  and  was  presented 
with  the  goods  for  the  signature  of  the  agent  acting  on  behalf  of 
the  company.  The  blank  used  for  that  iDurpose  was  one  of  a  large 
number  furnished  by  the  United  States  Express  Company  to  its 
customers.  In  the  receipt  prepared  by  the  book-keeper  of  plain  tiffs 
for  the  goods  to  be  shipped,  the  word  "  Adams  "  is  written  over  the 
printed  words  **  United  States/*  so  as  to  make  it  the  receipt  of  the 
Adams  Express  Company.  Aline  made  with  a  pen  was  drawn  over 
the  blank  left  for  stating  the  valuation  of  the  goods.  The  articles 
mentioned  in  the  body  of  the  receipt  are  *' three  (3)  bales,  said  to 
contain  peltries."  On  the  upper  left-hand  corner  of  the  receipt  is 
stated  in  figures  the  separate  and  total  weights  of  the  three  bales, 
and  also  'Hwo  bales  mink''  and  '^ono  bale  skunk  ;"  bat  there  is  a 
conflict  in  the  testimony  as  to  when  these  latter  words  and  fignres 
were  placed  there  —  whether  before  or  after  it  was  signed  by  the 
agent  of  the  company. 

Among  the  printed  conditions  of  the  receipt  is  the  following: 
**And  it  is  hereby  expressly  agreed  that  the  said   United  StaU^s 
Express  Company  are  not  to  be  held  liable  for  any  loss  or  dam.ige, 
except  as  forwarders  only,  nor  for  any  loss  or  damage  of  any  box, 
package  or  thing  for  over  $50,  unless  the  just  and  true  value  thereof 
is  herein  stated.''    The  contention  is,  whether  this  clause  of  the 
receipt  limits  the  right  of  recovery,  in  case  of  the  loss  of  the  goods, 
to  the  sum  of  $50,  because  the  true  value  was  not  stated  therein, 
or  whether  plaintiffs,  notwithstanding  the  restriction  as  to  the  extent 
of  the  carrier's  liability,  can  recover  the  full  value  of  the  goods  as 
shown  by  the  evidence.     Plaintiffs  base  their  right  to  recover  on 
two  propositions:  first,  under  the  facts  of  the  case  it  was  not  their 
duty  to  make  known  to  the  carrier  the  valuation  of  the  goods ;  and 
second,  even  if  iti  was  their  duty,  the  omission  to  make  such  dis- 
closure cannot  be  urged  to  limit  a  recovery  for  a  loss  of  goods  caused 
by  the  carrier's  own  negligence.    On  the  other  hand,  defendant  rested 
the  defense  upon  the  letter  of  the  contract,  relying  upon  what   it 
understood  to  be  a  rule  of  law  applicable  to  the  case,  that  it  was 
incompetent  for  plaintiffs  to  contradict  or  vary  the  terms  of  the 
contract  as  embodied  in  the  receipt  given  by  the  carrier  for  the 
goods. 

Upon  the  questions  involved  the  court  instructed,  for  defendant, 
that  the  issues  submitted  were,  whether  the  turs  were  lost  or  de* 
stroyed  by  reason  of  actual  negligence  of  defendant,  and  if  no 
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negligence  is  proved^  then^  if  the  goods,  while  in  the  course  of 
trausportation,  were  destroyed  by  an  unforeseen  casnaltj,  against 
which  ordinary  prudence  could  not  provide,  it  was  the  duty  of  the 
jury  to  assess  no  greater  damages  than  toO  —  the  sum  stated  in  the 
limitation  clause  of  the  contract, —  and  that  the  receipt  in  evidence 
must  be  regarded  and  treated  as  a  binding  contract  between  the 
parties  in  each  and  all  of  its  provisions,  and  that  it  should  be  read 
as  though  the  words  '^  United  States  "  were  not  in  it.  The  court, 
however,  refused  to  give  for  plaintiffs  the  reverse  proposition,  as  it 
was  asked  to  do,  that  the  conditions  and  recitrictioiis  contained  in 
the  receipt  were  not  binding  upon  plaintiffs,  so  fur  as  they  pur- 
ported to  limit  the  carrier's  common-law  liability,  unless  plaintiffs 
hiid  knowledge  of  such  restrictions  and  asseutnd  to  them.  Under 
the  cliarges  given,  the  jury,  no  doubt,  felt  compelled  to  assess 
plaintiffs' damages  at  no  greater  sum  than  $50  —  which  they  aid. 

As  we  have  seen,  the  goods  destroyed  consisted  of  two  bales  of 
izne,  and  one  of  coarse,  furs  —  all   distinct   packages — and   each 
proven  to  be  of  a  value  in  excess  of  the  sum  named  in  the  restrict- 
ing clause  of  the  receipt.     It  will  be  observed  the  limitation  is  as  to 
^'any  box,  package  or  thing ; "  and  as  each  package  or  bale  exceeded 
in  value  $50,  there  is  and  can  be  no  reason  why,  in  any  view  that 
may  be  taken  of  the  legal  effect  of  the  alleged  contract,  plaintiffs 
cannot  recover  that  sum  for  each  *'  package  "  destroyed.     It  makes 
no  difference  the  several  distinct  psickages  were  all  embraced  in  one 
receipt  —  they  are,  nevertheless,  distinct  packages.     In  limiting  the 
amount   of  recovery,  in   case   no  negligence  was  proven,  to   |;50, 
as  was  done  by  the  court  in  its  instructions,  th^re  was  manifest 
error,  for  which  the  present  judgment  must  be  reversed,  even  if  no 
other  cause  existed. 

The  question  of  the  most  importance  in  the  case  is,  whether,  as 
a  matter  of  law,  the  receipt  in  evidence  is  to  be  treated  as  a  binding 
contract  between  the  parties  in  each  and  all  its  provisions. 

Constrning  the  receipt  literally,  it  contains  no  contract  between 
the  shippers  and  defendant  that  in  any  manner  limits  the  carrier's 
common-law  liability  as  to  the  amount  of  the  recovery  in  case  of 
the  loss  of  the  goods.  That  which  is  said  to  constitute  such  con- 
tract is  contained  in  the  printed  part  of  the  receipt,  and  is  with  the 
'^United  States "  Express  Company,  and  not  with  defendant.  A 
case  bearing  a  close  analogy  to  this  one  in  this  particular  is  the 
Merchants^  Trans.  Co.  v.  Bolles^  80  III.  473,  whei-e  the  receipt  giyen 
Vol.  XXXIV  — 25 
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for  the  goods  contained  exemptions  in  faror  of  other  companies^ 
and  it  was  ruled,  the  carrier  receiving  the  goods  could  not  take  the 
benefit  of  such  exemptions  in  the  receipt.  It  is  a  proposition  so 
plain  it  will  not  be  controverted,  that  defendant  can  claim  no  ex- 
emption from  liability  for  the  loss  of  the  goods  as  a  common  carrier, 
except  such  as  given  by  express  contract  Neither  in  the  written 
nor  printed  part  of  the  receipt  is  there  any  express  contract  making 
exemptions  in  favor  of  the  defendant  company.  Before  defendant 
can  claim  the  benefit  of  tlie  exemptions  contsiined  in  the  contract 
with  the  '^ United  States  Express  Company/'  it  must  appear  it  was 
the  agreement  of  the  parties,  and  that  c:in  only  be  shown  by  evi- 
dence. In  the  absence  of  evidence  establishing  that  fact  it  was  error 
for  the  court  to  declare,  as  it  did,  as  a  matter  of  law,  that  the  re- 
ceipt given  for  the  goods  was  to  be  read  as  if  the  words  '*  United 
States  "  were  not  in  it. 

The  other  proposition  stated,  viz.:  the  receipt  must  be  regarded 
as  a  binding  contract  between  the  parties,  in  each  and  all  its  pro- 
visions,"  is  the  one  most  discussed.    The   iiile  of  law  adopted 
and  uniformly  adhered  to  in  this  State  is,  that  a  clause  in  a  receipt 
given  to  the  shipper  of  goods  limiting  and  restricting  the  carrier's 
common-law  liability  incident  to  its  general  employment,  if  under- 
staudingly  assented  to  by  the  owner,  will  as  effectually  bind  him  as 
though  ho  had  signed  it.     Whether  such  restrictions  have  been  as- 
sented to  in  any  given  case  is  always  a  matter  of  evidence.     The 
cases  in  this  court  that  declare  this  doctrine  are  referred  to  in  Erie 
Railway  Co.  v.  Wilcox,  84  111.  239;  8.  c,  25  Am.  Rep.  451,  and  it  is 
not  necessary  to  repeat  the  citations.    Where  a  carrier  seeks  exemp- 
tions from  any  common-law  liability  annexed  to  its  employment, 
the  contract  must  be  assented  to  by  the  shipper  with  a  view  to  re- 
lease the  duties  imposed  ;  and  when  the  exemption  is  once  estab- 
lished, the  carrier,  in  case  of  loss,  will  only  be  responsible  on  ac- 
3ount  of  negligence  or  willful  misconduct.     The  law  has  wisely, 
and  for  reasons  that  concern  public  interests,  inhibited  a  common 
carrier  of  passengers  or  freights  from  contracting  against  its  oirn 
aegligence,  and  notwithstanding  it  m:iy  bo  so  expressed  in  positive 
terms  in  the  release,  it  is  not  to  be  read  as  providing  against  losses 
or  injuries  arising  from  actual  negligence.     No  argument  is  made 
against  the  correctness  of  this  proposition  of  law,  but  its  appi 
bility  to  the  case  at  bar  is  denied,  for  the  reason  it  is  said  the 
ceipt  containing  the  exemptions  insisted  upon  was  prepared  by  the 
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owners  of  tho  goods,  ready  for  the  signuturo  of  the  agent  of  the  de- 
feuilant,  and  they  mnst  be  held  to  be  conclusively  bound  by  its  pro- 
visions ;  and  the  court,  as  we  have  seen,  charged  that  as  a  matter 
of  law,  the  receipt  was  a  "  binding  contract  between  the  parties  in 
each  and  all  its  provisions." 

The  case  of  Oppenheimer  v.  United  States  Express  Co.,  69  III.  62 ; 
s.  c,  18  Am.  Rep.  596,  is  cited  as  giving  sanction  to  the  view  of  the 
law  taken  by  the  court  below.  That  is  a  misapprehension  of  what 
was  decided  in  that  case.  While  that  case  declares  salutary  rules 
designed  to  secure  good  faith  between  the  shipper  and  the  carrier, 
it  does  not  go  to  the  extent  counsel  seem  to  understand  it.  We  do 
not  wish  to  be  understood  as  departing  in  any  degree  from  the  law 
declared  to  be  applicable  to  the  facts  of  that  case.  The  principle 
there  announced  is,  that  where  the  carrier  seeks  to  be  discharged 
from  the  duties  which  the  law  has  annexed  to  its  employment,  notice 
alone  will  not  be  sufficient  without  the  assent  of  the  skipper  to  the 
attempted  restrictions  ;  but  it  is  otherwise  in  respect  to  those  duties 
designed  simply  to  enjoin  good  faith  and  fair  dealing  —  a  notice 
alone,  if  brought  home  to  the  knowledge  of  the  owner  of  the  prop- 
erty delivered  for  carriage,  will  be  sufficient. 

It  will  be  seen  there  is  in  that  case  no  departure  from  the  uniform 
decisions  of  this  court,  that  a  carrier  cannot  be  released  from  the 
.  duties  and  liabilities  annexed  to  its  employment,  unless  the  shipi)er 
assents  to  the  attempted  restrictions.    That  is  apparent  from  the 
fact  it  is  said,  in  the  beginning  of  the  case,  ^'  the  denial  in  the  testi- 
mony that  the  consignors  had  knowledge  of  this  condition  in  the 
receipt  must  be  held  to  be  overcome  by  the  circumstances  of  the 
case."     The  condition  to  which  reference  is  made  is  the  limitation 
clause  as  to  the  amount  of  recovery  in  case  of  loss,  where  no  valua- 
tion of  the  goods  is  stated.    On   looking  into  the  facts  of  the  case, 
the  conclusion  was  fully  warranted.     There  was  in  that  case  what 
is  justly  characterized  as  ''unfair  conduct  on  the  part  of  the  ship- 
pers of  the  goods."    The  box  containing  the  goods  was  a  small  one, 
and  had  nothing  on  it  that  indicated  what  it  contained.    It  was 
called  for  by  the  driver  who  collects  goods  for  the  company,  and 
receipted  for  as  ''  one  case,"  but  no  information  was  given  in  any 
manner  as  to  its  contents  or  value.     The  receipt  given  was  prepared 
by  the  owner  of  the  goods,  and  was  signed  by  the  driver  when  he 
called  for  the  package.     The  box,  in  fact,  contained  watches  and 
jewelry  of  great  value,  and  bad  the  shippers  disclosed  the  contents 
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or  value,  iacreased  charges  would  have  been  exacted  over  the  sam 
actoally  paid.  There  is  no  analogy  between  the  facts  of  that  case 
and  the  one  at  bar. 

The  goods  in  this  case  were  so  pat  up  that  their  nature  and  char- 
acter  were  readily  discoverable  on  the  slightest  examination,  and 
were  receipted  for  as  "  three  bales,  said  to  contain  peltries.*'  If  the 
testimony  given  can  be  credited,  the  weights  and  qualities  of  each 
bale  were  indicated  on  the  margin  of  the  receipt  as  consisting  of  two 
bales  mink  and  one  skunk  furs.  It  is  a  matter  of  common  informa- 
tion that  mink  is  among  the  fine  furs  taken  in  this  country,  and  that 
fact  must  have  been  known  to  the  agent  of  defendant  when  be 
received  the  goods  for  carriage.  There  was,  therefore,  no  imposi- 
tion practiced  upon  tlie  carrier  as  to  the  character  of  the  goods 
delivered  for  shipment,  and  it  cannot  be  said  the  owners  omitted 
any  duty  imposed  by  law  to  insure  fair  dealing  between  the  carrier 
and  tlic  sliipper,  unless  it  was  the  failure  to  make  known  the  actual 
value  of  the  goods.  That  fact,  notwithstanding  the  provisions  of 
the  receipt,  we  think  is  open  to  explanation.  Plaintiffs  offered  to 
prove  that  defendant  had,  through  its  local  agents,  solicited  the 
patronage  of  plaintiffs,  on  the  same  terms  that  other  companies  had  it 
—  that  is,  that  such  goods  as  plaintiffs  were  known  to  be  constantly 
shipping  should  be  taken  on  non-valuation  rates  ;  but  the  court  ruled 
it  was  not  competent  evidence.  Conceding  the  testimony  offered 
was  true,  and  for  the  purposes  of  this  decision  it  must  be  regarded 
as  true,  it  was  most  important  evidence  tending  to  show  why  no 
valuation  was  stated.  If  not  required  to  do  so  by  expruss  oon tract 
with  defendant,  or  by  the  uniform  course  of  business  with  defendant 
and  other  carriers,  then  plaintiffs  were  not  bound,  in  the  first 
instance,  unless  inquired  of  concerning  the  actual  value  of  the 
goods,  to  state  any  valuation. 

The  testimony  excluded  was  important  for  another  reason,  aa 
tending  to  show  why  neither  party  paid  any  attention  to  the  limita- 
tion clause  contained  in  the  receipt  taken  for  the  goods.  On  the 
understanding  such  goods  as  plaintiffs  were  shipping  were  to  be 
and  had  been  received  and  carried  at  non-valuation  rates,  neither 
party  was  interested  to  consider  the  limitation  clause,  and  that  maj 
have  been  the  roason  why  plaintiffs  failed  to  erase  it,  or  the  company 
to  insert  its  own  name  instead  of  the  '^United  States  Expresa 
Company,"  that  it  might  have  an  express  agreement  with  plaintiffs. 
It  is  evidence,  to  say  tiie  least  of  it,  tliat  tends  to  show  that  neither 
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party  attached  anjimportauce  to  tlmtclaase  in  the  receipt.  ITnless 
the  limitation  clause  was  assented  to  by  the  shippers  with  a  view  to 
release  defendant  from  that  liability  which  the  law  annexes  to  its 
employment^  defendant  cannot  avail  of  it^  and  that  which  counsel 
maintain  as  a  conclnsiun  of  law  is  nothing  more  than  the  effect  to 
be  produced  by  the  testimony  offered  to  establish  the  fact  insisted 
upon.    As  in   the  former  cases  in  this  court,  it  was  a  question 
whether  the  circumstances  in  evidence  overcame  the  denials  in  the 
testimony  that  the  consignors  had  knowledge  and  therefore  assented 
to  the  limitations  contained  in  the  receipt,  so  in  this  case  tire  same 
question  arises,  and  ought  to  be  submitted  to  the  consideration  of  a 
jury  as  any  other  fact  in  the  case.     On  this  branch  of  the  case  the 
testimony  excluded  was  important  and  it  was  error  to  reject  it. 
The  same  question  arose  in  Field  v.  Clncago  and  RocJc  Ifiland  RaiU 
road  Co.^  71  111.  458.    In  that  case  the  bill  of  lading  was  filled  out 
by  the  clerk  of  plaintiff,  and  as  the  court  found  the  shippers  had 
notice  of  the  contents  and  assented  to  the  restrictions  therein  con- 
tained, therefore  the  receipt  or  bill  of  lading  was  the  contract 
between  the  parties.    It  is  not  understood  there  has  been  any  de* 
parture  from  the  doctrine  of  that  case.    That  the  fact  the  owner  of 
the  goods,  by  himself  or  clerk,  filled  up  the  receipt  taken,  is  evidence 
tending  to  show  the  shippers   had  notice  of  the  conditions  and 
most  have  assented  to  them,  may  be  true,  but  it  is  not  conclusive. 
It  is  still  a  question  of    fact.     Sometimes  such  evidence  may 
prodace  conviction,  and  justly  so,  as  in  FieWs  case,  but  cases  may 
arise  where  the  acts  of  the  party  may  be  susceptible  of  satisfactory 
explanation. 

Bat  admitting  the  conditions  in  the  receipt  were  understandingly 
assented  to  by  the  shippers  and  became  a  binding  contract  between 
the  parties,  still  defendant  would  be  liable  for  the  full  value  of  the 
goods  if  the  loss  was  owing  to  negligence  on  the  part  of  the  milroad 
company.  An  express  company  choosing  such  a  corporation  to  do 
its  bnsiness  will  be  chargeable  to  the  same  extent  for  the  negligence 
of  the  agent  employed  as  if  the  contract  was  primarily  with  such 
agent,  on  the  well-recognized  principle  that  for  culpable  defects 
in  carriages  used  by  common  carriers  the  law  makes  the  carrier 
reeponsible. 

The  fourth  charge,  given  by  the  court  at  the  instance  of  defendant, 
declares  the  law  on  this  subject,  but  the  court  excluded  from  tho 
jury   testimony  that  had  an  importiint  bearing  on  the  decision. 
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There  was  evidence  tending  to  show  the  fire  was  caused  by  the 
telescoping  of  the  cars,  and  although  the  testimony  was  conflicting, 
still  there  was  sufficient  to  warrant  the  court  in  submitting  that 
fact  to  the  jnrv.  Bearing  directly  on  this  important  fact  in  the 
case  was  the  testimony  offered  as  to  the  efficiency  of  the 
"  Miller  platform  "  to  prevent  what  is  called  telescoping  of  cars. 
Witnesses  of  large  experience  in  such  matters  state  that  the 
'^  Miller  platform ''  is  regarded  as  adding  '^  largely  to  the  safety  of 
trains,"  aTid  the  use  of  them  tends  to  prsYont  breaking  in  the 
ends  of  the  cars.  One  witness  says  he  had  ^' known  the  end  of 
cars  to  be  badly  broken  in  collisions  when  they  had  the  *  Miller 
platform/  but  never  knew  one  car  run  into  another."  What  is 
known  as  the  '*  Miller  platform/'  and  others  equally  as  good,  designed 
by  other  parties,  was  generally  known  and  had  been  in  use  on  all 
the  principal  roads  in  the  country  long  before  the  happening  of  the 
accident  by  which  the  plaintiff's  goods  were  destroyed,  and  if  such 
contrivances  contributed  materially  to  the  safety  of  trains,  it  was 
the  ])lain  duty  of  the  railroad  company  to  have  adopted  some  one 
of  them,  and  the  omission  to  do  so,  if  such  was  the  case,  would  be 
negligence.  Ail  the  evidence  offered  as  to  the  Miller  or  other  eqniva- 
lant  platforms  was  excluded  from  the  jury,  and  this  we  think  was 
error. 

It  may  be  true,  as  counsel  insist,  that  no  witness  testified  to  the 
kind  of  platform  in  use  by  the  railroad  company  employed  by  de- 
fendant, or  that  it  did  not  have  an  equivalent  device  or  an  equally 
safe  platform.  But  it  was  proven  the  i-ailroad  did  not  have  the 
**  Miller  platform  "  and  plaintiffs  offered  to  prove  it  used  the  "or- 
dinary or  old-fashioned  platform."  The  objection  of  defendant  to 
the  giving  of  that  testimony  was  sustained.  Had  the  testimony 
offered  as  to  the  kind  of  platform  in  fact  used  by  the  niilroad  coin- 
puny  been  admitted,  it  would,  wiih  that  excluded  by  the  court,  have 
made  the  question  whether  the  fire  that  destroyed  plaintiff's  goods 
was  owing  to  the  want  of  the  "Miller  platform"  or  other  equiva- 
lent device  to  prevent  telescoping  of  the  cars.  It  is  a  question  of 
fact,  and  ought  to  have  been  submitted  to  the  jury  as  any  other 
fact  in  the  case. 

For  the  errors  indicated  the  judgment  will  be  reversed  and  the 

cause  remanded. 

Judgment  reversed, 

Sheldon,  J.,  dissenting. 
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(94  111.  11.) 

Orimindl  law — dcvble  punishment  —  repeal  of  statute. 

When  an  obstruction  of  a  Ligbway  is  declared  by  statute  to  be  an  indictable 
nuisance,  and  was  previously  punishable  by  a  penal  suit  in  the  name  of  the 
town,  a  Judgment  under  the  statute  is  not  a  bar  to  a  proceeding  under  the 
other,*  and  the  provision  for  such  penal  suit  is  not  repealed  by  the  provision 
for  indictment. 

SUIT  for  a  penalty  for  obstructing  a  highway.    The  opinion 
states  the  facts.     The  plaintiff  had  judgment  below 

J.  E.  Bushy  John  B.  Decker  and  C.  C.  Wileon,  for  appellant. 
Mileif  A.  Fuller,  for  appellee. 

DiCKBYy  J.  This  action  was  originally  bronght  before  a  justice 
of  the  peace,  by  the  town  of  Penn,  in  Stark  county,  against  Sam- 
uel Wragg  and  Edwin  Holmes,  to  recover  a  penalty  for  the  ob- 
struction of  a  public  highway,  and  was  taken  by  appeal  to  the 
Circuit  Court  of  that  county. 

Judgment  was  rendered  by  the  court  against  the  defendants,  to 
reverse  which  an  appeal  was  taken  to  this  court. 

The  penalty  is  sought  to  be  recovered  under  section  58,  chapter 
121,  Revised  Statutes  of  1874,  which  is  as  follows: 

"If  any  person  shall  injure  or  obstruct  a  public  road  by  felling  a 
tree  or  trees  in,  upon  or  across  the  same,  or  by  placing  or  leaving 
any  other  obstruction  thereon,  or  by  encroaching  upon  the  siime 
with  any  fence,  or  by  plowing  or  digging  any  ditch  or  other  open- 
ing thereon,  or  by  turning  a  current  of  water  so  as  to  saturate  or 
waah  the  same,  or  shall  leave  the  cuttings  of  any  hedge  thereon  for 
more  than  five  days,  shall  forfeit  for  every  such  offense  a  sum  not  less 
than  t3  nor  more  than  tlO;  and  in  case  of  placing  any  obstruction 
on  the  highway,  an  additional  sum  of  not  exceeding  $3  per  day  for 
every  day  he  shall  suffer  such  obstruction  to  remain  after  he  has 
been  ordered  to  remove  the  same  by  any  of  the  commissioners  of 
highways,  complaint  to  be  made  by  any  person  feeling  himself  ag- 

*To  same  effect.  Greenwood  y.  State  (6  Baxt.  687),  3Z  Am.  Kep.  S88. 
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grieved;  provided,  this  section  shall  not  apply  to  any  person  who 
shall  lawfully  fell  any  tree  for  use  and  will  immediately  rcmoTe  the 
same  oat  of  the  road,  nor  to  any  person  through  whose  land  a  pub- 
lic road  may  pass  who  shall  desire  to  drain  his  land  and  shall  give 
due  notice  to  the  commissioners  of  such  intention  ;  and  provided 
further,  that  any  commissioners  or  overseers  of  highways,  after 
having  given  reasonable  notice  (to  the  owners)  of  the  obstruction,  or 
person  so  obstructing  or  plowing  or  digging  ditches  upon  such  road, 
may  remove  any  such  fence  or  other  obstruction,  fill  up  any  snch 
ditch  or  excavation,  and  recover  the  necessary  cost  of  such  removal 
from  such  owner  or  other  person  obstructing  such  road  aforesaid,  to 
be  collected  by  said  commissioners  before  any  justice  of  the  "pcsce 
having  jurisdiction." 

Section  60  of  the  same  chapter  provides  that  the  suit  shall  be  in 
the  name  of  the  town  in  which  the  offense  is  committed,  and  sec- 
tion CI  of  the  same  chapter  provides  that  all  fines  recovered  shall  be 
paid  to  the  commissioners  of  highways  of  the  town,  to  be  expended 
upon  the  roads  and  bridges  in  the  town. 

It  appears  from  the  record  that  the  road  or  public  highwa /  in 
question  was  established  by  the  commissioners  of  highways  of  the 
town  of  Penn  on  June  4th,  1866  ;  that  the  road  as  thus  established 
covered  certain  parts  of  the  lands  of  each  of  the  appellants ;  that 
near  the  land  of  the  appellant  Wragg  a  pond  or  slough  was  situated 
in  the  road,  which  was  impassable,  except  when  the  pond  was  fro- 
zen in  winter  or  dried  up  in  a  dry  season  ;  and  that  at  other  times 
persons  going  along  on  the  road  were  compelled  to  leave  the  line  of 
the  road  and  make  a  circuit  of  about  twenty  rods  on  the  land  of 
another  party  in  order  to  get  around  the  pond  and  back  again  on 
the  road. 

It  further  appears  that  the  appellant  Holmes,  at  the  time  tho 
road  was  established,  had  a  fence  across  the  line  of  the  road  at  the 
south  line  of  his  land,  which  was  supplied  with  bars,  through  which 
persons  travelling  along  the  road  passed.  This  fence  was  not  removed 
immediately  :if ter  the  establishment  of  the  highway,  but  according 
to  tlie  testimony  of  the  majority  of  the  witnesses  testifying  to  that 
point,  was  removed  before  1869,  but  not  by  the  commissioners  of 
highways.  No  fence  was  erected  in  its  place  until  about  the  20th  of 
September,  1876,  when  a  four-board  fence  was  erected  by  the  appel- 
lants at  that  point  across   the  entire  width  of  the  ro:id,  with  the 
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avowed  purpose  on  their  part  of  obstructing  the  road  and  prevent- 
ing the  use  thereof. 

It  further  appears,  that  in  1869,  the  appellant  Wragg  built  two 
fences  on  his  land  down  to  and  upon  and  across  the  road,  which 
remained  there  nntil  May29y  1871,  when  they  were  removed  by  the 
commissioners  of  highways  after  having  given  him  more  than  sixty 
days'  notice  to  remove  the  same. 

While  these  fences  were  standing  travel  was  impeded  but  not 
wholly  prevented  on  the  road,  for  persons  wishing  to  pass  wont 
around  the  fences  on  the  land  of  another  party  and  regained  the 
road  beyond.  When  the  fences  were  removed  there  was  no  obstruc- 
tion to  travel  for  the  entire  length  of  the  road  ixa  established  by  the 
commissioner  of  highways,  except  the  inconvenience  of  getting 
around  the  pond  near  Wragg's  hind  ;  and  the  road  had  been  used 
for  travel  before  his  fences  were  erected  in  1869. 

It  further  appears  that  the  appellants,  after  the  road  was  estab- 
lished in  1866,  set  back  their  hedges  along  the  road  so  as  to  conform 
to  the  line  of  the  road  as  established. 

On  October  23, 1876,  notices  in  writing  were  served  on  appellants 
by  the  commissioners  of  highways  to  remove  the  obstruction  which 
they  had  erected  in  the  highway  at  the  south  line  of  Holmes'  land, 
which  they  refused  to  do.  The  evidence  shows  that  the  fence  is 
aiill  standing.    Summons  was  issued  on  Nov.  3,  1876. 

The  appellants  contend  that  section  58  of  chapter  121,  under 
which  the  suit  is  brought,  has  been  repealed  by  section  221  of  the 
Criminal  Code  (chapter  38,  Rev.  Stat,  of  1874),  which  was  subse- 
quently enacted,  and  which  provides  that  it  is  a  public  nuisance  to 
obstruct  or  encroach  upon  public  highways,  private  ways,  streets, 
alleys,  commons,  landing  places  and  ways  to  burying  places.  Sec- 
tion 222  of  tho  same  chapter  provides,  that  "  whoever  causes,  erects 
or  continues  any  such  nuisance  shall,  for  the  first  offense,  be  fined 
not  exceeding  tlOO,  and  for  a  subsequent  offense  shall  be  fined  in 
a  like  amount  and  confined  in  the  county  jail  not  exceeding  three 
months.  Every  such  nuisance,  when  a  conviction  therefor  is  had 
in  a  court  of  record,  may,  by  order  of  the  court  before  which  tho 
conviction  is  had,  be  abated  by  the  sheriff  or  other  proper  officer, 
at  the  expense  of  the  defendant;  and  it  shall  be  no  defense  to  any 
proceeding  under  this  section  that  the  nuisance  is  erected  or  con- 
linned  by  virtue  or  permission  of  any  law  of  this  State. 

The  act  of  obstructing  a  highway  is  declared  by  the  Criminal 
Vol.  XXXIV  — 26 


2U2  ILLINOIS, 

Wragg  V.  Penn  Townaliip. 

^ • 

Code  to  be  a  nuisanco  punishable  by  indictment,  and  the  same  act, 
under  section  58  of  chapter  121,  is  made  punishable  by  suit  in  the 
name  of  the  town  to  recover  a  penalty.  The  two  statutes  apply  to 
the  same  act,  and  affix  different  penalties,  and  provide  different 
modes  of  procedure  for  the  punishment  of  their  violation. 

The  appellants  contend  that  inasmuch  as  the  act  prohibited  in 
each  statute  is  the  same,  the  offense  is  single,  and  only  one  penalty  or 
punishment  can  bo  attached  to  one  offense.  And  that  the  act  de- 
claring the  obstructing  of  a  highway  a  nuisance  punishable  by  in- 
dictment, having  been  enacted  after  the  one  which  made  the 
obstructing  of  a  highway  punishable  by  suit  to  recover  a  penalty, 
the  former  law  has  been  repealed  by  implication  as  being  repugnant 
to  and  inconsistent  with  the  last  expression  of  the  law-making 
power. 

Kepeals  by  implication  are  not  favored  by  the  courts,  and  unless 
the  two  statutes  cannot  be  reconciled  they  must  be  allowed  to 
stand. 

The  question  presented  for  decision  is  not  free  from  difficulty. 
The  theory  of  appellants'  counsel  is,  that  a  criminal  act  is  necessa- 
rily but  one  offense  and  may  be  punished  in  one  way  only,  and  that 
the  party  cjumot  twice  be  put  in  jeopardy  for  the  same  act  But 
this  is  clearly  not  tlio  law. 

In  the  case  of  Fox  v.  Slaie  of  Ohio,  5  How.  432,  the  Supreme 
Court  of  the  United  States  held,  that  passing  a  counterfeit  coin 
which  was  punishable  under  Federal  law  might  also  be  punished 
by  the  State  as  a  crime  ;  that  the  same  act  was  an  offense  against 
the  Federal  government  and  against  the  State  government,  and  that 
the  State  law  prescribing  a  punishment  for  the  en  me  was  not  re- 
pugnant to  the  Constitution,  and  that  although  the  party  might  be 
convicted  for  violating  both  statutes,  still  he  would  not  be  twice 
put  in  jeopardy  for  the  same  offense. 

Mr.  Justice  McLeak,  in  delivering  a  dissenting  opinion,  nsedthc 
following  language :  '*  Nothing  can  be  more  I'epugnant  or  contra- 
clictory  than  two  punishments  for  the  sumo  act.  It  would  be  a 
mockery  of  justice  and  a  reproach  to  civilization.''  But  he  stood 
alone  in  his  dissent  from  the  opinion  of  the  court.  The  doctrine 
was  afterward  held  sound  in  the  case  of  Moore  v.  People^  14  How. 
13. 

In  delivering  the  opinion  in  this  last-mentioned  case,  Mr.  Justioe 
Gbieb  says:  "An  offense,  in  its  legal  signification,  means  the  tnms- 
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gressiou  of  a  law.     A  man  may  be  compelled  to  make  reparation  in 
damages  to  the  injured  party  and  be  liable  also  to  punishment  for 
a  breach  of  the  peace  in  consequence  of  tho  same  act^  and  may  be 
said  in  common  parlance  to  be  twice  punished  for  the  same  offense. 
Erery  citizen  of  the  United  States  is  also  a  citizen  of  a  State  or 
Territory.     He  may  be  said  to  owe  allegiance  to  two  sovereignSy 
and  may  be  liable  to  punishment  for  an  infraction  of  the  laws  of 
both.    That  cither  or  both  may,  if  they  see  fit,  punish  such  an  of- 
fender cannot  bo  doubted.     Yet  it  cannot  be  truly  averred  that  the 
offender  has  been  twice  punished  for  the  same  offense,  but  only  that 
by  one  act  he  has  committed  two  offenses,  for  each  of  which  ho  is 
justly  punishable.    He  could  not  plead  the  punishment  by  one  in 
bar  to  a  conriction  by  the  other."    And  this  is  the  settled  law  as 
laid  down  by  the  Supreme  Court  of  the  United  States. 

The  rule  prevails  where  the  act  is  punished  in  two  or  more  ways 
by  the  same  sovereign.  An  assault  committed  in  tho  presence  of  a 
court  may  be  punished  in  two  ways,  first,  for  contempt  of  tho  court, 
and  again  in  a  criminal  prosecution  for  tho  assault. 

In-  Freeland  v.  People^  IG  111.  383,  this  court  say:  "It  is  not 
enough  that  tho  act  is  the  same,  for  by  the  same  act  the  party  may 
commit  several  offenses  in  law.  In  the  same  act  of  feloniously 
taking  a  quantity  of  goods,  the  party  may,  in  law,  bo  guilty  of  as 
manj  crimes  »s  there  are  separate  owners  of  the  goods  stolen,  and 
may  be  panishcd  as  for  so  many  distinct  larcenies." 

In  Oardner  v.  People,  20  111.  434,  this  court  say:  "An  act  may 
at  the  Bame  time  bo  an  offense  against  tho  United  States  govem- 
meut  and  also  against  a  Stafco  government.  Tho  same  act  may  also 
constitate  several  crimes  or  misdemeanors,  and  tho  trial  and  pun- 
ishment for  one  will  bo  no  bar  to  a  prosecution  of  another  growing 
out  of  the  same  act." 

The  question  in  this  State  has  frequently  arisen  in  prosecutions 

nnder  the  ordinances  of  cities  and  under  the  general  crimiual  law  of 

the   State^  both  of  which,  in  some  instances,  prohibit  and  punish 

the    same   act.    Tho  general  law  and  the  ordinance  arc,  in  effect, 

both  acts  of  the  legislature.     City  ordinances  passed  under  tho 

delegated  power  conferred  in  tho  city  charter  have  the  force,  as  to 

persons  bound  thereby,  of  laws  passed  by  the  legislaturo  of  tho  State. 

'*  A  city  council  is  a  miniatnre  gcncml  assembly,  and  their  au- 

tborized  ordinances  have  the  force  of  laws  passed  by  the  legislature 

t>f  the  State."     Taylor  v.  Carondelef,  22  Mo.  105. 
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The  legislative  power  of  cities  is  but  a  part  of  the  legislatire 
power  of  the  State,  and  whatever  law  the  legislature  may  enack 
through  the  intervention  or  agency  of  a  municipal  corporatiou,  it 
can  enact  by  itself  without  such  intervention.  The  legislature 
cannot  authorize  a  city  to  declare  an  act  a  crime  which  the  Icgisla* 
ture  is  prohibited  from  declaring  a  crime.  And  if  the  legislature 
has  power  to  make  an  act  punishable  in  one  way  under  the  general 
laws  of  the  State,  and  the  same  act  also  punishable  in  a  different  way 
under  the  authorized  ordinances  of  a  municipal  corporatiou,  the 
legislature  may,  if  such  is  its  intent,  make  the  same  act  punishable* 
in  different  ways  under  general  laws  of  the  State. 

There  does  not  appear  to  be  any  prohibition  on  the  power  of  the 
legislature  to  declare  that  the  commission  of  a  particular  act  shall 
constitute  two  or  more  offenses,  each  of  a  different  grade  of  crimi- 
nality and  punishable  in  a  different  manner. 

The  question  most  frequently  raised  is,  whether  the  legislature 
intended  to  make  an  act  a  double  offense,  and  not  as  to  the  exist- 
ence of  the  power. 

Cooley  on  Constitutional  Limitations,  199,  avers  tnat  the  same 
act  may  constitute  an  offense  both  against  the  State  and  the  munici- 
pal corporation,  and  both  may  punish  it  without  violation  of  any 
constitutional  principle.  Orant  on  Corporations,  82,  states  that  the 
same  rule  prevails  in  England. 

Bishop  on  Statutory  Crimes,  book  1,  ch.  2,  §  23,  lays  down  the 
rule  thus:  '*  If  the  statute  so  authorizes,  it  is  not  apparent  why  a 
city  corporation  may  not  impose  a  special  penalty  for  an  act  done 
against  it,  while  the  State  imposes  also  a  penalty  for  the  same  act 
done  against  the  State." 

The  decisions  on  this  subject  by  the  counts  of  the  several  States 
arc  apparently  in  hopeless  conflict  with  each  other.  Dillon  on 
Municipal  Corporations,  §  301,  says:  "Hence  the  same  act  comes 
to  be  forbidden  by  a  general  statute  and  by  the  ordinance  of  a 
municipal  corporation,  each  providing  a  separate  and  different  pun- 
ishment. *  *  *  But  can  the  same  act  bo  twice  punished, — 
once  under  the  ordinance  and  once  under  the  statute  ?  The  cases- 
on  this  subject  cannot  be  reconciled.  Some  hold  that  the  same  act 
may  be  a  doable  offense,  one  against  the  State  and  one  against  the- 
corporation.  Others  regard  the  same  act  as  constituting  a  single 
offense,  and  hold  that  it  can  be  punished  but  once,  and  may  be  thua 
punished  by  whichever  party  first  acquires  jurisdiction." 


SEPTEMBER  TERM,  1879.  205 

Wngg  V.  Penn  Township. 

In  Georgia  and  Louisiana  it  is  held  that  a  municipal  coi*poration 
has  no  power  to  enact  an  ordinance  touching  an  offense  punishable 
under  the  general  law  of  the  State.    21  Oa.  80. 

In  Rice  v.  SiatSf  3  Eans.  141,  the  court  say  :  ''It  is  not  neces- 
sary in  this  case  to  decide  whether  both  the  State  and  the  city  can 
punish  for  the  same  act ;  but  we  have  no  doubt  that  the  one  which 
shall  first  obtain  jurisdiction  of  the  person  of  the  accused  may 
punish  to  the  extent  of  its  power." 

In  Missouri  the  rule  is  clearly  announced  that  the  same  act  can 
be  punished  but  once,  and  that  a  conviction  under  a  city  ordinance 
may  be  pleaded  in  bar  to  an  indictment  under  the  State  law.  Slaie 
T.  Cowauy  29  Mo.  330. 

In  Alabama  the  rule  is  the  other  way,  and  it  is  held  that  the 
same  act  may  be  punished  under  a  city  ordinance,  and  at  the  same 
time  under  the  general  law.     14  Ala.  400. 

In  Indiana  the  rule  used  to  be  the  same  as  it  is  now  in  Missouri,  ' 
but  in  Ambrose  v.  Slate,  6  Ind.  351,  it  was  modified,  and  the  court 
there  held  that  a  single  act  might  constitute  two  offenses,  one 
against  the  State  and  one  against  the  nuinicipal  government.  And 
in  Waldo  v.  Wallace,  12  Ind.  582,  it  was  held  "  that  each  might 
punish  in  its  own  mode  by  its  own  officers  the  same  act  as  an  offense 
against  each." 

In  Illinois  this  court,  in  the  case  of  Bennett  v.  People,  30  111.  389^ 
held  that  the  legislature  might  grant  to  a  municipal  corporation 
the  exclusive  authority  of  regulating  the  sale  of  liquor  within  its 
limits,  and  that  where  such  municipality  had  exercised  such  author- 
ity by  passing  restraining  and  regulating  ordinances,  a  person  could 
not  be  convicted  under  an  indictment  for  violating  the  State 
law  on  that  subject,  but  was  amenable  only  to  the  ordinances. 

The  case  of  Gardner  v.  People,  20  111.  430,  was  an  indictment 
under  the  State  law,  for  selling  liquor  without  a  license,  and  it  was 
argued  that  because  the  legislature  had  conferred  upon  the  city  of 
Monmouth  power  to  license,  regulate  and  prohibit  the  sale  of 
liquors  in  the  city  limits,  the  State  law  on  that  subject  was  repealed 
by  implication.  But  the  court  held  that  the  power  conferred  upon 
the  city  was  not  exclusive,  and  that  the  legislature  did  not,  by 
merely  giving  the  city  the  right  to  act,  rejteal  the  general  law  of  the 
State  on  the  subject ;  and  the  court  expressly  declined  to  decide 
whether  the  law  and  the  ordinance  could  both  bo  enforced  by  a 
punishment  under  each. 
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In  the  case  of  Berry  v.  People^  36  111.  423,  this  coart  went 
further,  and  held  that  where  the  charter  of  the  city  of  Belleville 
conferred  authority,  but  not  exclusive  authority,  on  the  city  to  sup- 
press and  restrain  gambling,  the  city  ordinance  passed  on  that 
subject  and  the  State  law  wci-c  concurrent,  and  that  a  judgment 
recovered  under  the  ordinance  would  bar  a  recovery  by  the  State  for 
the  same  cause. 

But  later,  in  the  case  of  Fanl  v.  People^  45  111.  259,  the  court 
recedes  from  the  position  assumed  in  Berry  v.  People,  and 
expressly  declines  to  decide  that  the  jurisdiction  is  concurrent,  and 
whether  both  the  ordinance  and  the  State  law  can  be  enforced 
together  :  "  Even  if  the  jurisdiction  should  be  held  to  be  concur- 
rent, and  that  the  exercise  of  the  power  by  the  city  was  cumulative, 
the  State  first  acquired  jurisdiction,  and  there  being  no  pretense 
that  plaintiff  in  error  had  been  proceeded  against  under  the  city 
*  ordinance,  it  can  therefore  be  no  defense  that  he  had  been  liable  to 
prosecution  under  the  ordinances.  Had  he  been  convicted  under 
the  ordinance  for  this  offense,  then  a  very  different  question  would 
have  been  presented.  But  that  question  is  not  now  before  as  for 
determination,  and  we  deem  it  unnecessary  to  discuss  it." 

The  court,  in  that  case,  left  the  question  in  about  the  attitude 
in  which  it  was  placed  by  Gardfier  v.  People,  20  HI.  434,  and  it  can- 
not be  said  that  the  law  is  settled  by  this  court,  for  the  fair  con- 
struction'of  the  opinion  in  Fani  v.  People  is,  that  a  city  ordinance 
on  the  same  subject  as  a  general  law,  both  imposing  penalties  for 
the  same  act,  neither  repeals  the  law  nor  is  it  repugnant  thereto; 
but  that  the  ordinance  and  the  law  are  either  separate  provisions 
(both  capable  of  being  enforced),  or  concurrent  remedies  (only  one 
of  which  may  bo  enforced),  and  the  court  fails  to  determine 
whether  they  are  separate  or  concurrent. 

We  think  there  is  no  doubt  but  that  it  is  within  the  power  of  the 
legislature  to  create  two  or  more  offenses  which  may  be  committed 
by  a  single  act,  each  of  which  is  punishable  by  itself.  A  conviction 
or  acquittal  in  such  case  under  either  statute  would  bo  no  bar  to  a 
conviction  under  the  other,  for  the  accused  would  not  be  twice  in 
jeopardy  for  one  offense,  but  only  once  m  jeopardy  for  each  offense. 

Assuming  the  power  of  the  legislature  to  be  as  above  stated,  in 
what  light  do  the  two  sections  under  consideration  stand  to  each 
other?  Section  58,  chapter  121,  Revised  Statutes  of  1874,  was  in- 
tended to  furnish  to  every  town  of  the  State  a  remedy  for  obstruct- 
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ing  the  highways  in  the  town.  It  is  a  matter  of  importance  to  the 
town  to  haTC  its  highways  free  from  obstrnctions,  and  a  damage  to 
it  and  its  inhabitants  in  C2isc  its  highways  arc  obstrncted,  entailing 
upon  the  town  expense  and  inconvenience.  But  the  town  and  its 
inhabitants  arc  not  alone  interested  in  its  highways ;  the  people  of 
the  State  are  also  interested  in  tlie  highways,  although  that  interest 
is  not  of  a  directly  pecnniary  character. 

Can  it  be  said  that  the  legislature  may  not  protect  the  rights  of 
the  public  in  the  highways  of  the  State,  by  punishing  infringements 
of  those  rights  by  individuals,  without  repealing  the  remedy  for  the 
injury  sustained  by  the  town  in  wliich  thc^t  is  committed?    The 
laws,  as  they  stand,  give  to  the  town  a  right  of  action  to  recover  by 
suit  a  penalty  or  fine  in  the  nature  of  compensation  for  an  ob- 
struction of  a  highway  in  the  town,  the  penalty,  when  collected,  to 
he  expended  upon  the  roads  and  bridges  in  the  town  where  tho 
offense  was  committed;  and  for  an  obstruction  of  a  highway  an  in-- 
dictment  for  a  nuisance  may  be  had  to  punish  the  injury  to  t!io 
State  and  the  public  at  large,  by  fine  for  the  first  offense,  and  for  a 
subsequent  offense  by  fine  and  imprisonment.    Tho  two  laws  are 
passed,  m  fact,  upon  different  subjects  and  distinct  injuries,  one  is 
intended  to  deal  with  the  consequences  of  the  act  upon  the  town, 
and  the  other  with  the  consequences  of  the  same  act  upon  the  State. 
The  injury  is  double,  and  tho  punishment  may  be  double.    There 
is  no  repugnance  or  inconsistency  between  the  two  provisions,  and, 
in  onr  opinion,  both  may  stand  and  be  enforced  independently  and 
without  interference  with  each  other. 

For  the  reasons  above  stated,  we  hold  the  action  was  properly 
brought  under  section  58  of  chapter  121,  Bevised  Statutes  of  1874, 
and  that  the  motion  to  dismiss  for  want  of  jurisdiction  was  prop 
erly  deni^. 

[Bat  on  another  point] 

Judgment  reversetf. 
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Ibvik  y .  New  Obleaks,  St.  Louis  and  Chicago  Railboad 

Company. 

(MIIL  105.) 

Taxation — permmal  property — place  of, 

A  transfer  boat,  registered  at  Cairo,  Illinois,  plying  between  that  place  and 
Fillmore,  Kentucky,  on  the  opposite  shore  of  the  Ohio  river,  and  owned  half 
hy  a  railway  corporation  of  Illinois  and  half  by  a  railway  corporation  of 
another  State,  and  used  fqr  the  transfer  of  cars  of  both  companies,  laid  up 
at  Cairo  when  not  in  use,  both  companies  haying  a  business  office  there  and 
the  boat  hands  residing  there,  is  properly  taxed  there  to  both  oorporationo.^ 

fllHE  opinion  states  the  case. 

Linegar  <&  Lansden,  for  plaintiff  in  error.  A  vessel  is  taxable  at 
its  situs  which  is  her  home  port,  and  we  ascertain  what  her  home 
port  is  by  finding  at  what  port  the  vessel  is  enrolled  or  registered, 
the  residence  of  her  owner  or  owners,  the  places  where  she  lies  up» 
the  residence  of  her  officers.  §  4141  Rev.  Stat,  of  the  United  States, 
and  §  4178;  St  Louis  v.  Feny  Co.,  11  Wall.  423;  Morgan  v.  Par- 
ham.,  16  id.  471;  Wiley  v.  City  of  Pekin,  19  III.  160;  City  of  New 
Albany  v.  Meekin,  3  Ind.  481;  Burroughs  on  Taxation,  §  46.  As 
to  the  taxation  of  personal  property  situate  in  a  district,  town^ 
county  or  State  other  tlian  that  in  which  the  owner  resides.  MiTj[s 
V.  Thornton,  20  111.  300;  Board  of  Supervisors  v.  Davenport,  40  id. 
197-209;  Dunleith  \\  Reynolds,  b^  id.  45;  First  National  Bauh  x. 
Smith,  65  id.  44-54;  Hoyt  v.  Comrs.  of  Taxes,  23  N.  Y.  224;  The 
People  V.  Comrs.  of  Taxes,  35  id.  423-440;  St.  Louis  v.  Ferry  Co,, 
40  Mo.  580;  Alvany  v.  Powell,  2  Jones'  Eq.  (N.  C.)  51.  * 

Oreen  &  Gilbert,  for  defendant  in  error.  A  corporation  actually 
and  permanently  resides  within  the  State  by  whose  law  it  is  created. 
I)is.  Co.  V.  Frances,  11  Wall.  216;  St.  Louts  v.  Ferry  Co.,  id.  431; 
ffoyt  V.  Comrs.  of  Taxes,  23  K  Y.  224;  Mineral  Point  R.  R,  Co.  v. 
Keep,  22  111.  18.  To  constitute  an  actual  situs  in  this  State  the 
property  must  so  abide  in  the.  jurisdiction  as  to  become  incorpo- 

*  See  Mayor  v.  BaJtdwin  (57  Ala.  61),  SO  Am.  Rep.  71S ;  WheOing  TranM,  Co.  ▼.  CSfyof 
Whuking  (0  W.  Va.  170),  27  Am.  Rep.  i>32. 
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rated  with  and  forma  part  of  its  personal  property.  11  Wall,  supra, 
and  10  id.  476. 

Walkeb,  G.  J.  In  the  year  1874  a  tax  was  levied  amounting  to 
$1,155,  by  the  authorities  of  Alexander  county,  upon  property 
claimed  to  belong  to  the  Mississippi  Central  Railroad  Company. 
Of  this  tax  $693  was  levied  on  one-half  interest  of  that  company 
iu  the  transfer  steamboat  *'  U.  S.  McComb;  '^  $559.69  was  assessed 
upon  a  superstructure  for  hoisting  cars,  sometimes  called  a  '' car- 
hoist/'  and  a  third  rail  laid  on  the  track  of  the  Illinois  Central  Riiil- 
road  Company's  truck  in  the  city  of  Cairo,  and  $2.31  was  assessed 
on  office  furniture  of  the  first-named  company. 

On  the  3d  day  of  July,  1874,  the  Mississippi  Central  Railroad 
Company  and  the  New  Orleans,  Jackson  and  Great  Northern  Rail- 
road Company  were  consolidated,  and  assumed  the  name  of  the 
New  Orleans,  St.  Louis  and  Chicago  Railroad  Company.  That 
company  on  the  8th  day  of  February,  1875,  filed  a  bill  to  enjoin 
the  collection  of  all  of  this  tax  but  the  $2.31  levied  on  the  office 
furniture,  which  was  tendered  to  the  collector  before  the  suit  was 
brought. 

The  terminus  of  the  Mississippi  Central  Railroad  Company  was 
at  Fillmore,  on  the  bank  of  the  Ohio  river,  in  Kentucky,  opposite 
to  the  city  of  Cairo.  The  Illinois  Central  Railroad  Company  had  its 
terminus  in  Cairo,  at  the  bank  of  the  river.  Each  road  had  an  in- 
cline on  its  side  of  the  river,  from  which  cars  were  run  upon 
the  steamer  H.  S.  McComb,  and  by  it  they  were  carried  to  the  in- 
cline on  the  opposite  bank,  to  go  north  or  south  over  one  or  the 
other  road  as  occasion  might  require.  The  steamer  was  so  engaged 
in  May,  1S74,  when  assessed  for  taxation.  It  was  built  for  that 
business,  and  was  then  owned  by  the  Illinois  Central  and  the  Mis- 
sissippi Central  railroads,  each  having  one-half  interest  in  the  ves- 
sel. 

The  tax  t693  was  levied  on  the  half  of  the  vessel  owned  by  the 
Mississippi  Central  Railroad  Company  for  the  year  1874.  It  is,  by 
plaintiff  in  error,  claimed  that  this  one-half  is  liable  and  subject  to 
taxation  in  this  State,  whilst  on  the  other  side  it  is  claimed  that  it 
was  not  liable  or  subject  to  any  tax  whatever  in  this  State,  and  not 
being  subject  to  pay  a  tax,  that  equity  has  jurisdiction  to  restrain 
and  should  enjoin  its  payment 

If  the  proposition  be  true  that  this  property  is  so  situated  that  it 
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was  not  subject  to  be  assessed  for  taxation  under  our  revenue  laws, 
tlicu  a  court  of  equity  may  afford  relief.  The  first  clause  of  the 
first  section  of  that  law  provides  that  all  real  and  personal  property 
ill  this  State  shall  be  assessed  and  taxed.  The  only  question  then 
is,  was  this  property  in  this  State,  within  the  meaning  of  this  sec- 
tion, when  it  was  assessed  for  taxation  ?  This  provision  of  the  law 
docs  not  contemplate  the  assessment  of  personal  property  that  is 
passing  through,  or  is  in  the  State  /or  temporary  purposes  only. 
It  could  not  be  held  that  the  goods  and  merchandise  of  a  citizen  of 
Iowa,  passing  from  an  Eastern  city,  by  rail,  through  this  State  to 
his  home  in  Iowa,  on  the  fii*st  day  of  May  in  any  year,  could  be 
legally  assessed  for  taxation.  Although  in  the  State  on  the  day  the 
assessor  is  required  to  list  all  personal  property  for  taxation,  and 
coming  within  the  letter  of  the  statute,  it  would  clearly  be  contrary 
to  its  spirit.  The  intention  of  the  law-makers  was  only  to  subject 
property  to  taxation  that  is  more  permanently  in  the  State  at  the 
time  when  required  to  be  listed.  But  the  extent  of  that  perma- 
nency, it  would,  under  many  circumstances,  be  difficult  to  define. 
It  is,  however,  impracticable  to  lay  down  any  rule  that  shall  govern 
ill  uU  cases.  Its  ownership,  and  the  uses  for  which  it  is  designed, 
and  the  circumstances  of  its  being  in  the  State,  are  so  various  that 
it  cannot  be  embraced  in  any  general  rule. 

Whilst  tlic  situs  of  personal  property  is,  under  many  circumstan- 
ces, considered  by  the  law  as  being  that  of  its  owner,  such  is  not 
the  uniform  rule.  Under  some  circumstances  it  has  for  some  pur- 
poses a  different  situs  from  that  of  the  owner,  and  such  is  the  caae 
in  regard  to  taxation.  "Where  personal  property  is  permanently 
located  at  a  particular  place,  it  is  liable  to  be  listed  there. 

The  boat  was  registered  in  Cairo,  and  when  not  in  use  it  laid  up 
in  that  place.  The  hands  who  operated  the  boat  resided  there,  and 
the  company  had  its  business  office  in  the  city  —  thus  inoontestablj 
showing  that  its  home  port  was  in  Cairo.  Against  this  there  are 
the  simple  facts  that  as  to  the  corporation  owning  the  half  that  was 
taxed  it  was  one  of  several  corporations  chartered  by  the  statates 
of  three  other  States,  but  consolidated  and  acting  as  one  company, 
and  when  the  boat  was  in  use  it  ran  to  the  opposite  shore  of  the  river, 
in  Kentucky,  —  one  of  the  States  granting  a  charter  for  the  com- 
panies forming  the  consolidated  corporation.  These  undoubtedly 
are  important  facts  in  determining  the  situs  of  this  vessel  for 
taxation. 
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We  presume  no  one  can  or  will  question,  the  fact  that  the  half  of 
the  vessel  belonging  to  the  Illinois  Central  Railroad  Company  is 
liable  to  tiixation  in  this  State.  That  half  is  owned  by  a  corpora- 
tion in  this  St;ite,  the  vessel  is  registered  in  this  State,  and  when 
not  in  use  it  lies  up  in  this  State,  and  Cairo  would  seem  to-be  its 
home  port,  and  it  is  permanently  located  in  this  State.  It  is  true, 
that  when  in  use  it  plies  between  Cairo  and  Fillmore,  but  still  Cairo 
is  unqnestionably  the  home  port  of  the  vessel. 

Both  parties  have  referred  to  Si.  Louis  v.  Ferry  Company^  11 
Wall.  423,  as  sustaining  their  position.  In  that  case  the  ferry  com- 
pany was  incorporated  by  the  laws  of  this  State,  but  had  its  princi- 
pal office  in  SL  Louis,  Missouri.  There  its  presidentand  other  chief 
officers  n'sided  ;  there  the  usual  business  meetings  were  held,  and  the 
seal  of  the  company  was  kept  there ;  the  stockholders  of  the  com- 
pany mainly  resided  there,  but  some  resided  in  Ohio,  some  in  New 
York  and  some  elsewhere,  but  none  in  Illinois.  The  company's 
minor  officers,  such  as  engineers  and  pilots  on  its  ferryboats,  resi- 
ded in  Illinois,  opposite  St  Louis,  where  its  real  estate  was  situated, 
also  its  warehouse  and  some  other  property.  The  ferry  boats,  when 
not  in  use,  were  laid  up  by  the  Illinois  shore,  and  were  forbidden 
by  ordinance  to  remain  at  the  St.  Louis  wharf  longer  than  ten 
minutes  at  a  time.  On  this  state  of  facts  the  court  held  the  boats 
of  the  ferry  company  were  not  liable  to  be  taxed  in  Missouri,  but 
in  Illinois. 

The  court  said,  that  in  a  qualified  sense  personal  property  accom- 
panies its  owner  wherever  he  goes,  and  he  may  deal  with  it  and 
dispose  of  it  according  to  the  law  of  his  domicile.    *    *     *    But 
this  doctrine  is  not  allowed  to  stand  in  the  way  of  the  taxing  power 
in   the  locality  where  the  property  has  its  actual  situs  and  the  re- 
qaisite  legislation  exists.    Such  property  is  undoubtedly  liable  to 
taxation  there  in  all  respects  as  if  the  proprietor  were  a  resident  of 
the  same  locality.    The  court  further  say:    ^*The  company  has  an 
office  in  Illinois.    Its  minor  officers,  such  as  its  engineers  and 
pilots,  lived  in  Illinois,  where  its  real  estate,  including  a  warehouse, 
was  situated. ''    That  the  ''boats,  when  not  in  actual  use,  were  laid 
np  at  the  Illinois  shore."    *     ♦    ♦     « Their  relation  to  the  city 
-WBS  merely  that  of  contact  there  as  one  of  the  termini  of  the  transit 
across  the  river  in  the  prosecution  of  their  business."    ^*  That  the 
owner,  in  the  eye  of  the  law,  was  a  citizen  of  that  State,  and  from 
the  inherent  law  of  its  nature  could  not  emigrate  or  become  a  citi- 
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ZGD  elfiowhuie.  As  the  boats  were  laid  up  on  the  Dlinois  shore 
whea  not  in  ase,  and  the  pilots  and  engineers  who  ran  them  lived 
there,  that  locsality^  under  the  circumstances,  must  be  taken  as 
their  home  port.  They  did  not  so  abide  within  the  city  as  to  be* 
come  incorporated  wiih  and  form  a  part  of  its  personal  property. 
Ilence  they  were  beyond  the  jurisdiction  of  the  authorities  by 
which  the  taxes  were  assessed,  and  the  validity  of  the  taxes  cannot 
be  maintained.*' 

The  court  does  not  hold  that  the  taxes  are  illegal  because  the  ferry 
company  was  orgtuiized  under  the  laws  of  this  State.  On  the 
contrary  it  does  say,  that  the  rule  that  personal  property  follows 
the  situs  of  the  owner  is  not  allowed  to  stand  in  the  way  of  the 
taxiag  power  where  the  property  has  its  actual  situs.  Instead  of 
saying  tiiat  Uie  property  was  taxable  in  this  State  because  the  ferry 
company  is  a  corporation  in  this  State,  the  court  holds,  that  under 
the  circumstances  of  the  case  the  boats  were  taxable  in  this  State. 
As  much  stress  is  laid  on  the  fact  that  the  minor  officers  resided  in 
this  State,  that  the  Illinois  shore  was  the  home  port,  and  the  com- 
pany had  real  estate  and  a  warehouse  thereon  on  the  Illinois  side  of 
the  river,  if  not  more  than  on  the  situs  of  the  company. 

In  the  case  at  bar,  the  company  had  an  office  in  Cairo,  and  their 
boats  laid  up  Lhei^e  when  not  in  use  ;  the  boat  was  registered  there, 
^md  plied  between  that  and  the  opposite  shore  of  the  river,  and  the 
officers  operating  the  boat  resided  there,  and  it  is  evident  that  this 
was  the  home  port  of  the  vessel.  The  circumstances  are  as  strong 
to  I'cquire  tlio  company  to  pay  a  tax  on  this  property  to  this  State 
as  were  tlio  circumstances  in  that  case. 

In  Burroughs  on  Taxation,  §  46,  it  is  laid  down  that  the  homo 
port,  or  tlie  \toYi  at  which  a  vessel  is  required  to  be  registered,  is  the 
domicile  of  tliie  vessel. 

Ill  the  case  of  Hays  v.  Pacific  Mail  Steamship  Co.,  17  How.  596, 
where  vessels  were  owned  by  a  corporation  in  New  York,  and  the 
yes:sels  were  registered  in  New  York,  it  was  held  that  was  their 
home  port,  and  they  were  liable  to  taxation  at  their  home  port,  and 
not  in  California,  where  they  were  engaged  in  the  transportation  of 
passengers  on  the  Pacific  coast,  and  ran  into  and  out  of  Galifomia 
in  business  ;  and  the  case  of  People  v.  Pacific)  Mail  Steanuhip  OtL^ 
58  X.  Y.  242,  announces  the  same  rule.  It  is  there  said,  the  sUmm 
of  sea-going  vessels,  for  the  purposes  of  taxation,  is  the  port  of 
registration,  under  the  act  of  Congress,  and  that  is  the  home  pork 
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The  case  of  Battles.  Mohihy  9  Ala.  (N.  S.)  2  34,  holds  that  where 
a  boat  was  registered  in  Mobile  as  a  coasting  vessel,  and  was  plying 
on  the  waters  of  the  Alabama  river,  it  was  liable  to  be  assessed  and 
taxed  in  the  city  of  Mobile,  although  the  owner  resided  in  Penn- 
•yiyauia. 

In  the  case  of  Hays  v.  Pacific  Mail  Steamship  Co.,  supra,  the 
court  said:  ''We  are  satisfied  that  the  St^ite  of  California  hod  no 
jurisdiction  over  the  vessels  for  the  purposes  of  taxation ;  they  were 
not  properly  abiding  within  the  limits,  so  as  to  become  incorporated 
with  other  personal  property  of  the  State ;  they  were  there  but 
temporarily,  engaged  in  lawful  trade  and  commerce,  with  their 
situs  at  the  home  port  where  the  vessel  belonged,  and  where  the 
owners  were  liable  to  be  taxed." 

One  of  the  principal,  if  not  controlling,  facts  to  be  considered 
seems  to  be  the  home  port  of  the  vessel  —  the  place  where  it  be- 
longB,  so  as  to  become  incorporated  with  the  personal  property 
permanently  located  in  the  State.  This  seems  to  be  of  more  im- 
portanoe  than  the  mere  ownership,  and  hence  the  situs  for  the 
purposes  of  taxation. 

We  are  clearly  of  opinion  that  Cairo  was  the  home  port  of  this 
Tessel,  and  that  was  its  situs  for  taxation,  and  it  was  properly  as- 
aessed  in  this  State  for  taxation  ]  and  the  court  erred  in  enjoining 
this  portion  of  the  tax.     The  decree,  to  that  extent,  is  reversed. 

[Omitting  another  matter.] 

Decree  reversed  in  part^  and  in  part  affirmed. 


Dunne  v.  People, 

(M  in.  120.) 
ConsiUutional  law — ptnoer  of  State  <u  to  militia. 

The  Federal  CoDBtitntion  does  not  confer  on  Congress  unHmited  power  ovet 
the  militia  of  the  seTeral  States.  Its  power  is  restricted  to  specific  oh. 
Jeets  enamerated,  and  for  all  other  pnrposes  the  militia  of  the  States  remain 
sabjeci  to  State  l^slation.  Therefore,  a  provision  of  a  State  militia  law 
making  it  unlawf al  for  anj  body  of  men,  other  than  the  regularly  organized 
▼olantaer  militia  of  the  State,  and  troops  of  the  United  States,  with  an 
exception  in  favor  of  stadents  in  edncational  institntions  where  military 
gafficia  Ib  tanght,^  to  associate  themselves  together  as  a  military  company  of 
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organization,  or  to  drill  or  parade  with  arms,  in  any  city  or  town  of  the 
State,  without  the  license  of  the  governor,  is  not  inconflistent  with  any  para- 
mount law  of  the  United  States,  and  is  a  binding  law.  It  is  a  matter  within 
the  regulation,  and  subject  to  the  police  power  of  a  State  to  determine 
whether  bodies  of  men  with  military  organizations  or  otherwise,  under  no 
discipline  or  command  by  the  United  States,  or  of  the  State,  shall  be  per* 
mitted  to  parade  with  arms  in  populous  commanities  and  in  public  places. 

PROCEEDING  to  punish  a  juryman  for  refusing  to  serve.     The 
opinion  states  the  ease. 

Cliarles  A,  Gregory^  for  plainti^  in  error. 

Lyman  Trumbull,  Harry  Reubens  and  Wol/ord  N.  LoWy  for  do- 

.  fendants  in  error. 

Scott,  J.  Peter  J.  Dunne,  having  been  summoned  to  serve  as  a 
juryman  in  the  Criminal  Court  of  Cook  county,  at  the  September 
term,  1879,  it  was  made  to  appear  he  was  a  citizen  of  DlinoiSy 
twcnt3'-twe  years  of  age,  and  that  he  was  an  enlisted,  active  mem- 
ber of  the  '•  Illinois  National  Guard,"  in  Company  G,  First  Regi- 
ment, a  military  company  organized  and  existing  under  a  statute 
of  this  State,  approved  May  28,  1879,  and  in  force  July  1,  of  the 
same  year,  entitled  *'  An  act  to  provide  for  the  organization  of  the 
State  militia,  and  entitled  the  Military  Code  of  Illinois,"  and  be- 
cause of  the  facts  appearing  he  claimed,  under  the  provisions  of  the 
act,  which  so  expressly  declares,  ho  was  exempt  from  jury  duty,  but 
the  court  deemed  the  cause  assigned  insudicient  in  law  to  excuse 
the  juror  from  service,  and  notwithstanding  the  decision  of  the 
court  he  refused  to  serve  in  the  capacity  of  a  juror,  and  on  account 
of  his  contumacy  ho  was  fined  in  the  sum  of  $50. 

Acting  on  the  suggestion  of  counsel,  that  it  is  the  desire  of  both 
parties  to  obtain  the  opinion  of  this  court  as  to  the  validity  of  the 
act  of  the  general  assembly  *'  to  provide  for  the  organization  of 
the  State  militia,"  approved  May  28,  1879,  all  preliminary  consid- 
erations as  to  the  manner  in  which  the  case  comes  before  the  conrt; 
and  the  validity  of  the  act  under  the  Constitution  of  the  State  will 
be  waived  with  a  view  to  proceed  directly  to  the  question  whether 
the  act,  or  such  parts  of  it  as  provide  for  the  organization  of  the 
active  militia  of  the  State,  known  as  the  ^'  Illinois  National  Guard,'* 
is  void  by  reason  of  its  repugnancy  to  the  Constitution  of  the  United 
States,  and  to  the  laws  passed  in  pursuance  thereof.     It  may  be 
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remarked,  ulthougk  no  poiut  is  made  that  the  act  in  question  eon- 
travenes  any  provision  of  our  State  Constitution,  it  seems  to  be  in 
entire  liarmonj  witli  that  instrument.  Article  1'^,  section  1,  Con- 
stitution of  1870,  is,  ^^  The  militia  of  the  State  of  Illinois  shallcon- 
sist  of  all  able-bodied  male  persons  resident  in  the  State  between 
the  ages  of  eighteen  and  forty-five,  except  such  persons  as  now  are 
or  hereafter  may  be  exempted  by  the  laws  of  the  United  States  or 
of  this  State."  And  section  2  of  the  same  article  is,  ''The  general 
assembly,  in  providing  for  the  organization,  equipment  and  disci- 
pline of  the  militia,  shall  conform  as  nearly  as  practical  to  the  regu- 
lations for  the  government  of  the  armies  of  the  United  States." 
On  examination  it  will  be  seen  the  act  of  the  general  assembly 
nuder  consideration  conforms  exactly  with  these  constitutional  rc- 
qniremeuts,  as  will  be  made  to  ap|)ear  more  fully  in  the  sequel  of 
this  discussion. 

If,  therefore,  this  act  of  thQ  legislature  is  void,  it  must  be  for  one 
of  two  reasons  assigned :  1.  Because  of  its  repugnancy  to  the  Con- 
stitution of  the  United  States;  or,  2.  Because  it  is  inconsistent  with 
and  repugnant  to  the  acts  of  Congress  on  the  saiuo  subject,  passed 
iu  pursuance  with  authority  conferred  by  the  Federal  Constitution. 
The  importance  of  the  questions  involved  has  induced  the  most 
careful  consideration,  but  it  will  be  our  purpose  to  avoid  all  unnec- 
essary discussion  and  state  our  views  as  briefly  as  practicable. 

The  first  proposition  submitted  against  the  validity  of  the  act 
kuown  as  the  '^  Military  Code,"  is  that  the  power  of  organizing, 
arming  and  disciplining  the  militia,  being  confined  by  the  Consti- 
tation  of  the  United  States  to  Congress,  when  Congress  has  acted 
upon  the  subject  and  passed  a  law  to  carry  into  effect  the  constitu- 
tional provision,  such  action  excludes  the  power  of  legislation  by 
the  State  on  the  same  subject  This  is  not,  in  our  judgment,  an 
accurate —  certainly  not  a  full  —  expression  of  the  law.  Two  things 
must  be  assumed  to  maintain  this  proposition.  1.  That  the  con- 
stitutional provision  in  respect  to  the  militia  is  of  that  character  it 
can  only  be  exercised  by  Congress,  and  that  any  State  legislation 
would  of  necessity  be  inconsistent  with  Federal  legislation  under 
that  article  of  the  Constitution.  2.  That  the  Constitution  itself 
places  a  restriction,  either  directly  or  by  implication,  upon  all 
State  legislation  in  respect  to  the  militia.  Neither  assumption  is 
warranted  by  any  fair  construction  of  the  Constitution  of  the  Uni- 
ted States,  nor  by  contemporaneous  explanations  by  writers  whose 
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authority  is  to  be  respected,  nor  by  any  sabsequent  judicial  deter- 
minations, with  which  we  are  familiar. 

Article  1,  section  8,  division  15,  confers  power  on  Congress  "to 
provide  for  organizing,  arming  and  disciplining  the  militia,  and  for 
governing  such  part  of  them  as  may  be  employed  in  the  service  of 
the  United  States,  reserving  to  the  States  respectively  the  appoint- 
ment of  the  officers,  and  the  authority  of  training  the  mihtia 
according  to  the  discipline  prescribed  by  Congress."  Neither  this 
clause  nor  any  other  of  the  Constitution  inhibits  in  express  terms 
State  legislation  in  regard  to  the  militia.  Our  understanding  is, 
it  is  a  matter  upon  which  there  may  be  concurrent  legislation  by 
the  States  and  Congress.  No  doubt  it  is  true  that  some  powers 
granted  to  Congress  are  exclusive,  and  exclude  by  implication  all 
State  legislation  in  regard  to  the  subject  of  such  powers.  It  is  not 
true,  however,  that  all  powers  granted  to  Congress  are  exclusive, 
unless  where  concurrent  authority  is  reserved  to  the  States. 
Examples  of  concurrent  authority  readily  suggest  themselves. 
Congress  has  power,  under  the  Constitution,  **  to  lay  and  collect 
taxes,  duties,  imposts  and  excises  "  but  it  has  never  been  supposed 
that  grant  of  power  was  a  restriction  upon  the  States  to  lay  and  col- 
lect taxes  for  State  purposes.  Such  a  construction  would  destroy  all 
State  governments  by  taking  from  them  the  means  of  maintaining 
order  or  protecting  life  or  property  within  their  jurisdictions. 
Other  examples  might  be  mentioned,  but  this  is  sufficient  for  our 
present  purpose. 

It  might  be  well  in  this  connection  to  call  to  mind  that  ''powers 
not  delegated  to  the  United  States  by  the  Constitution,  nor  pro- 
hibited by  it  to  the  States,  are  reserved  to  the  States  respectively, 
or  to  the  people."  The  power  of  State  governments  to  legislate 
concerning  the  militia  existed  and  was  exercised  before  the 
adoption  of  the  Constitution  of  the  United  States,  and  as 
its  exercise  was  not  prohibited  by  that  instrument,  it  is  under- 
stood to  remain  with  the  States,  subject  only  to  the  paramoant 
authority  of  acts  of  Congress  enacted  in  pursuance  of  the  Constita- 
tion  of  the  United  States.  The  section  of  the  Constitution  cited 
does  not  confer  on  Congress  unlimited  power  over  the  militia  of  the 
States.  It  is  restricted  to  specific  objects  enumerated,  and  for  all 
other  purposes  the  militia  remain  as  before  the  formation  of  the 
Constitution,  subject  to  State  authorities.  Nor  is  there  any  war* 
tant  for  the  proposition  that  the  authority  a  State  may  ezerciaf 
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oTer  its  own  militia  ia  derived  from  the  Constitution  of  the  United 
States.  The  States  always  assumed  to  control  their  militia,  and 
except  so  far  as  they  have  conferred  upon  the  National  government 
exclusive  or  concurrent  authority,  the  States  retain  the  residue 
of  authority  over  the  militia  they  previously  had  and  exercised. 
And  no  reason  exists  why  a  State  may  not  control  its  own  militia 
within  constitutional  limitations.  Its  exercise  by  the  States  is 
simply  a  means  of  self-protection. 

The  States  arc  forbidden  to  keep  "  troops  '*  in  time  of  peace,  and 
of  what  avail  is  the  militia  to  maintain  order  and  enforce  the 
laws  in  the  States  unless  it  is  organized?  "A  well-regulated 
militia  "  is  declared  to  be  "  necessary  to  the  security  of  a  free  State."^ 
The  militia  is  the  dormant  force  upon  which  both  the  National  and 
State  governments  rely  "  to  execute  the  laws,  *  ♦  *  suppress 
insurrections  and  repel  invasions."  It  would  seem  to  be  indispen- 
sable there  should  be  concurrent  control  over  the  militia  in  both 
governments  within  the  limitations  imposed  by  the  Constitution. 
Accordingly,  it  is  laid  down  by  text  writers  and  courts  that  the 
power  given  to  Congress  to  provide  for  organizing,  arming  and  dis- 
ciplining the  militia  is  not  exclusive.  It  is  defined  to  be  merely  an 
affirmative  power,  and  not  incompatible  with  the  existence  of  a 
like  power  in  the  States;  and  hence  the  conclusion  is,  the  power  of 
ooncurrent  legislation  over  the  militia  exists  in  the  several  States 
with  the  National  government. 

The  case  of  Houston  v.  MoorCy  5  Wheat.  1,  is  an  authority  for 
this  construction  of  the  Constitution.  The  question  before  the 
coart  in  that  case,  as  concisely  stated  by  Kent,  in  his  Commenta- 
ries, in  discussing  the  power  of  Congress  over  the  militia  was, 
whether  "  it  was  competent  for  a  court-martial,  deriving  its  juris- 
diction under  State  authority,  to  try  and  punish  militiamen,  drafted, 
detached  and  called  for  by  the  President  into  the  service  of  the 
United  States,  who  refused  and  neglected  to  obey  the  call;"  or  as 
stated  by  Story,  J.,  the  only  question  cognizable  by  the  court  on 
the  record  before  them  arose  on  the  refusal  of  the  **  State  Court  of 
Common  Pleas  to  instruct  the  jury  that  the  first,  second  and  third 
paragraphs  of  the  2l8t  section  of  the  statute  of  Pennsylvania  of  the 
2dth  of  March,  1814,  as  far  as  they  related  to  the  militia  called  into 
the  servico  of  the  United  States  under  the  laws  of  Congress,  and 
who  failed  to  obey  the  orders  of  the  President  of  the  United  States, 
contrary  to  the  Constitution  of  the  United  States  and  the  laws 
Vol.  XXXI 7  — 28 


218  ILLINOIS, 

Dunne  y.  People. 


of  Congress  made  in  pursuance  thereof,  and  are  therefoi'e  null  and 
void.  The  court  instructed  the  jury  that  those  paragraphs  were 
not  contrary  to  the  Constitution  or  laws  of  the  United  States,  and 
were  therefore  not  null  and  void/'  ^Notwithstanding  there  was  a 
luw  of  Congress  that  provided  for  the  organization  of  courts-mar- 
tial  for  the  trial  of  militia,  dmfted,  detached,  called  forth  into  the 
service  of  the  United  States,  to  be  conducted  as  courts-martial  for 
the  trial  of  delinquents  in  the  army,  the  court  decided  that  the 
militia,  when  called  into  the  service  of  the  United  States,  were  not  to 
be  considered  in  that  service  or  in  the  chai*acter  of  National  militia, 
until  they  were  mustered  at  the  place  of  rendezvous;  and  until  then 
the  State  retained  a  right,  concurrent  with  the  government  of  the 
United  States,  to  punish  their  delinquency.  The  statute  that 
formed  the  ground  of  controversy  in  the  State  court  enacted  that 
non-commissioned  officers  and  privates  in  the  militia  who  should 
neglect  or  refuse  to  serve  when  called  into  the  actual  service  of  the 
United  States,  in  pursuance  of  an  order  or  requisition  of  the  Presi- 
dent, should  be  liable  to  certain  penalties,  defined  in  the  act  of 
Congress  of  1795.  The  judges  concurring  in  the  decision  of  the 
court  did  not  concur  in  all  the  reasoning  by  which  the  conclusion 
was  reached,  and  they  seem  to  have  coincided  only  in  the  decision 
the  State  law  was  valid.  Washington,  J.,  delivered  the  principal 
opinion.  Johnson,  J.,  gave  a  concurring  opinion,  and  Story,  J., 
delivered  a  dissenting  opinion,  in  which  another  member  of  the 
court  concurred. 

Although  neither  opinion  had  the  sanction  of  a  majority  of  the 
court  as  to  all  it  contains,  yet  on  many  subjects  discussed  the  judges 
nil  agreed,  and  as  the  several  opinions  contained  the  views  of  these 
eminent  legists  on  these  important  questions,  they  are  entitled  to 
tlic  highest  consideration.  After  stating  his  conclusion  that  the 
offense  of  disobedience  to  the  President's  call  upon  the  militia  is 
not  exclusively  cognizable  before  courts-marti^d  of  the  United 
States,  Washington,  J.,  adds,  *^It  follows  then,  as  I  conceive^ 
that  jurisdiction  over  this  offense  remains  to  be  concurrently  exer- 
cised by  the  National  and  State  courts-martial,  since  it  is  author- 
ized by  the  laws  of  the  State  and  not  prohibited  by  those  of  the 
United  States."  There  being  no  repugnance  in  the  State  law  with 
the  law  of  Congress,  in  his  opinion,  the  conclusion  he  reached,  after 
an  extended  examination  of  the  case,  was,  the  State  court-martia] 
had  a  concurrent  jurisdiction  with  the  tribunal  pointed  out  by  the 
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act  of  Congress  to  try  a  militiaman  who  had  disobeyed  the  call  of 
the  Pi'esident,  and  to  enforce  the  laws  of  Congress  against  snch  de- 
hnquent. 

JoHNSOX,  J.,  conceded  fully  that  concurrent  power  of  legisla- 
tion over  the  militia  existed  in  the  States  with  the  National  gov- 
ernment.    Story,  J.,   in   the  opinion  he  gave,  was  even  more 
pronounced  in  the  expression  of  similar  views,  and  in  speaking  of 
the  power  granted  to  Congress  by  the  Constitution  to  call  forth  the 
militia  to  execute  the  laws  of  the  Union,  and  to  organize,  arm  and 
discipline  the  same,  said  :    ''It  is  almost  too  plain  for  argument, 
.   that  the  power  here  granted  to  Congress  over  the  militia  is  of  a 
limited  nature,  and  confined  to  the  objects  specified  in  these  clauses, 
and  that  in  all  other  respects  and  for  all  other  purposes  the  militia 
are  subject  to  the  control  and  government  of  the  State  authorities." 
All  the  judges  concurred,  as  we  understand  their  opinions,  in  the 
proposition,  that  when  Congress  has  once  acted  within  the  limits  of 
the  power  granted  in  the  Constitution,  its   laws  for  organizing, 
arming  and  disciplining   the  militia  are  supreme,  and  all  inter- 
fering regulations  adopted  by  the  States  are  thenceforth  suspended, 
and  for  the  same  reasons  all  repugnant  legislation  is  unconstitu- 
tional.    That  principle  applies  only  where  Congress  has  assumed 
control  of  the  militia  under  granted  powers,  and  dees  not  militate 
against  the  construction  uniformly  given  to  the  Constitution  by 
Kent  and  other  writers,  ''  that  a  State  may  orgauize  and  discipline 
its  own  militia,  in  the  absence  of  or  subordinate  to  the  regulations 
of  Congress.*'    It  is  only  repugnant  and  interfering  State  legisla- 
tion  that    mast  give  way  to    the  paramount  laws   of  Congress 
constitutionally  enacted.     The  cases  that  support  this  doctrine  are 
numerous  and  of  the  highest  authority.    Houston  v.  Moore,   5 
Wlicaton,  1 ;  Sturgis  v.  Orowenshield,  4  id.  *122 ;  Livingston  v. 
Van  Iiigen,  9  Johns.  507 ;  Houston  v.  Moore,  3  Serg.   &   Rawle, 
170*  ;  Opinion  of  the  Justices,  14  Gray,  614;  Oilman  y.  Philadel- 
phia, 3  Wall.  713 ;   United  States  v.   Cruiksliank,  92  TJ.    S.  642 ; 
Blandiard  v.  Russell,  13  Mass.  1;  7  Am.  Dec.  106 ;  Caldee  v.  Bull,  3 
Dallas,  386;  1  Kent's  Com.  265,  389.     No  case  has  been  cited  that 
holds  a  contrary  doctrine  except  Oolden  v.  Prince,  3  Wash.  C.  C.  313  ; 
and  what  was  said  by  the  same  judge  in  Hotiston  v.  Moore,  supra.  We 
are  not  aware  that  the  opposite  views  expressed  by  Judge  WASHiKGh- 
TOK  in  either  of  those  cases  have  ever  been  followed  by  any  court. 
In  Houston  v.  Moore,  JoHKSOisr  J.,  expressly  controverts  the  pro- 
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position,  *'  that  within  the  scope  Congress  may  legislate,  the  States 
may  not  legislate/'  and  speaks  of  it  as  an  exploded  doctrine. 

Nor  do  we  think  tlie  reservation  of  the  power  "  to  the  States^ 
respectively,  of  the  appointment  of  the  officers  and  the  authority  to 
train  the  militia  according  to  the  discipline  prescribed  by  Con- 
gress/' as  suggested  by  counsel,  puts  any  restriction  upon  the  States 
in  respect  to  the  concurrent  legislation  concerning  the  militia^ 
Mr.  Justice  Story,  in  speaking  of  that  clause  of  the  Constitution^ 
says  "  that  reservation  constitutes  an  exception  merely  from  the 
power  given  to  Congress  to  provide  for  organizing,  arming  and  dis- 
ciplining the  militia,  and  is  a  limitation  upon  the  authority  which 
would  otherwise  have  devolved  upon  it  as  to  the  appointment  of 
olTicers."  Obviously  that  is  all  that  clause  of  the  Constitution  does 
mean,  and  we  adopt  as  our  own  view  what  that  able  jurist  added : 
**Tlie  exception  from  a  given  power  cannot,  upon  any  fair  reason- 
ing, be  considered  as  an  enumeration  of  all  the  powers  which 
belong  to  the  States  over  the  militia." 

But  the  principal  argument  is  made  on  the  other  branch  of  th& 
case,  viz. :  that  the  act  of  the  general  assembly  *'  to  provide  for  the 
organization  of  the  State  militia  "  is  repugnant  to  the  laws  of  Con- 
gross  on  the  same  subject  constitutionally  enacted,  and  is  for  that 
reason  null  and  void.  Wherein  the  *'  spirit,  intent  and  effect  of  the 
Illinois  statute  is  in  conflict  with  the  provisions  of  the  act  of  Con- 
gress/' as  insisted  on  the  argument,  is  not  apparent.  Neither  in 
the  title  of  the  act  nor  in  any  of  its  provisions  does  it  appear  the 
object  of  the  State  law  is  in  conflict  with  the  National  law.  The 
first  section  declares,  ''that  all  able-bodied  male  citizens  of  this 
State,  between  the  ages  of  eighteen  and  forty-five  years,  except 
such  as  are  expressly  exempted  by  the  laws  of  the  United 
States,  or  are  State  or  county  officers,  or  on  account  of  their  profession 
or  employment  are  exempted  by  the  commander-in-chief,  shall  be 
subject  to  military  duty  and  designated  as  the  'Illinois  State 
Militia/"  That  is  in  exact  conformity  with  the  act  of  Congress ot 
1792,  and  what  more  could  the  legislature  do  ?  The  contention  ot 
counsel  is,  that  an  act  of  the  State  legislature  to  organize  the  militia» 
if  in  conformity  with  the  act  of  Congress  on  that  subject,  "is  in- 
operative and  amounts  to  nothing/'  and  if  it  differs  from  the  act  of 
Congress,  it  is  '^  equally  inoperative  and  void."  Assuming  that  to 
be  a  correct  proposition,  —  and  if  it  is  confined  to  the  organizatioa 
and  arming  of  the  militia  called  to  enter  the  active  servioe  of  th» 
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United  States,  it  is  the  law  —  then  the  act  of  the  legislature  is  as 
tomprehensiYO  as  it  conld  constitutionally  be  made,  so  far  as  it  pur. 
ports  to  declare  who  shall  constitute  the  whole  body  of  the  militia 
•under  the  act  of  Congress. 

The  second  section  is  a  declaration  of  legislative  intention  on  the 
part  of  the  State  to  co-operate  with  the  general  goTemment  in  the 
matter  of  enrolling  and  organizing  the  entire  militia  of  the  State, 
when  it  shall  become  necessary  ^*  to  execute  the  laws,  suppress  in- 
surrection or  repel  invasions  or  quell  riots,  or  when  a  requisition 
«lial]  be  made  by  the  President  of  the  United  States  for  troops,** 
4knd  should  be  read  in  the  light  of  facts  historically  known  to  all. 
For  many  years  after  the  adoption  of  the  Federal  Constitution, 
State  laws  provided  for  enrolling  and  training  of  the  militia  in  con- 
formity with  the  act  of  Congress.     It  was  usual  to  have  annual, 
and  m  some  States  more  frequent,  days  for  drilling  and  training, 
and  persons  liable  to  military  duty  were  compelled  to  attend  under 
penalties ;  but  for  a  third  of  a  century  or  more  there  has  been  very 
little  effort,  if  any,  made  to  organize  and  train  the  entire  body  of 
the  militia,  and  all  State  laws  designed  to  effectuate  that  purpose 
have  either  been  repealed  or  suffered  to  fall  into  disuse.    It  has 
become  the  settled  conviction  in  the  public  mind  that  militia  train- 
ing, as  it  was  practiced  in  the  States,  was  of  no  practical  utility. 
Besides  that,  it  would  be  a  most  gigantic  and  expensive  undertaking 
to  enroll  and  supply  the  entire  militia  qt  the  United  States  with 
nrms  and  ammunition,  as  provided  in  the  act  of  1792.    The  annual 
appropriation  of  the  sum  named  in  that  act  for  that  purpose  is  in- 
significant as  compared  with  the  amount  it  would  necessarily  cost. 
As  the  laws  now  are,  it  is  improbable  the  entire  militia  of  the  States 
will  ever  be  enrolled  or  summoned  for  discipline  under  the  act  of 
<7ongress,  unless  some  great  impending  danger  shall  make  it  neces- 
sary.    When  such  an  exigency  does  occur,  this  statute  makes  it  the 
duty  of  the  governor,  as  commander-in-chief,  by  proclamation,  to 
require  the  enrollment  of  the  entire  militia  of  the  State,  or  such 
portion  thereof  as  shall  be  necessary  in  the  opinion  of  the  President, 
«nd  to  appoint  enrolling  officers  and  to  make  all  orders  necessary 
to  aid  in  the  organization  of  the  militia.    Such  a  law  is  not  in  con- 
travention of  the  act  of  1792  or  with  any  other  act  of  Congress  in 
relation  to  the  organization  of  the  militia,  but  is  rather  in  aid  of 
«11  such  laws. 

The  remaining  sections  of  the  act,  with  the  exception  of  those 
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contained  in  article  11,  relate  to  organization,  arming,  drilling  and 
maintaining  the  '^active  militia"  of  the  State.  The  designation 
'^  Illinois  National  Guard,"  applied  to  the  active  militia,  is  a  matter 
of  no  consequence,  and  the  act  will  be  construed  as  though  it  did 
not  contain  those  words.  That  a  State  may  organize  such  portions 
of  its  militia  as  may  be  deemed  necessary  in  the  execution  of  its 
laws  and  to  aid  in  maintaining  domestic  tranquillity  within  its 
borders,  is  a  proposition  so  nearly  self-evident  that  it  need  not  be 
elaborated  at  any  great  length.  '^  A  well-regulated  militia  being 
necessary  to  the  security  of  a  free  State,"  the  States,  by  an  amend- 
ment to  the  Constitution,  have  imposed  a  restriction  that  Congress 
shall  not  infringe  the  right  of  the  ''people  to  keep  and  bear  arms." 
The  chief  executive  officer  of  the  State  is  given  power  by  the  Con- 
stitution to  call  out  the  militia  ''to  execute  the  laws,  suppress 
insurrection  and  repel  invasion."  This  would  be  a  mere  barren 
grant  of  power  unless  the  State  had  power  to  organize  its  own 
militia  for  its  own  purposes.  Unorganized,  the  militia  would  be  of 
no  practical  aid  to  the  executive  in  maintaining  order  and  in  pro- 
tecting life  and  property  within  the  limits  of  the  State.  These  are 
duties  that  devolve  on  the  State,  and  unless  these  rights  are  se- 
cured to  the  citizen,  of  what  worth  is  the  State  government?  Fail- 
ing in  this  respect  it  would  fail  in  its  chief  purpose.  But  what 
reiison  is  there  why  a  State  may  not  organize  its  own  militia  for  its 
own  purposes?  As  we  have  seen,  the  State  has  the  power  of  con- 
current legislation  with  the  National  government  over  the  militia, 
when  not  in  the  actual  service  of  the  United  States,  within  limits 
quite  accurately  defined  in  law  as  well  as  in  the  decisions  of  courts, 
both  State  and  Federal.  Certainly  Congress  has  not  exclusive 
jurisdiction  over  the  militia  not  actually  employed  in  its  service. 
Congress  may  provide  for  "organizing,  arming  and  disciplining" 
the  militia,  but  the  appointment  of  officers  and  the  authority  to 
train  the  militia  according  to  the  discipline  prescribed  by  Congress 
is  reserved  to  the  States.  There  can  therefore  be  no  efficient  or- 
ganization of  the  militia  when  not  called  into  the  service  of  the 
Union,  without  the  co-operative  aid  of  the  States.  Congress  may 
not  deem  it  necessary  to  exercise  all  the  authority  with  which  it  is 
clothed  by  the  Constitution  over  the  militia.  Historically  we  know 
there  has  been  no  efficient  organization  of  the  militia  in  this  State 
within  the  last  thirty  or  forty  years* 
Mr.  Stort,  in  the  opinion  he  gave  in  HausUm  t.  Mowtb^  said; 
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^It  woald  certainly  seem  reasonable  that  in  the  absence  of  all  in- 
terfering provisions  by  Congress  on  the  sabject,  the  States  should 
hare  (he  authority  to  organize,  arm  and  discipline  their  own  militia. 
The  general  authority  retained  by  them  over  the  militia  would  seem 
to  draw  after  it  these  necessary  incidents/'  Theso  were  but  an  ex- 
pression of  his  individual  views,  but  any  thing  written  by  that  emi- 
nent jurist  on  this  subject  is  entitled  to  great  consideration,  and  as 
h]8  views  are  an  accurate  expression  of  our  understanding  of  the 
meaning  of  the  Constitution  in  this  respect,  we  adopt  them  as  our 
own. 

Judge  Washikotok,  in  the  opinion  he  gave  in  Hounton  v.  Moore, 
conceded  that  if  Congress  did  not  exercise  the  power  of  providing 
for  organizing,  arming  and  disciplining  the  militia,  it  was  compe- 
tent for  the  States  to  do  it 

Gibson,  J.,  in  the  opinion  he  delivered  in  Hotiston  v.  Moore,  3 
S.  &  R.  192*,  said:  ^'It  cannot  be  questioned  but  that  the  Federal 
and  State  governments  have  concurrent  authority  over  the  militia 
when  not  in  actual  service  of  the  United  States.  Congress  has 
power  to  organize  and  arm  —  a  State  may  do  the  same.  The  gov- 
ernment of  the  Union  may  draw  out  the  militia  in  any  of  the  exi- 
gencies mentioned  in  the  Constitution.  A  State  may  employ  its 
own  militia  for  its  own  purposes." 

In  the  Opinion  of  tlie  Justices,  14  Gray,  614;  after  announcing 
their  conclusion  that  the  Commonwealth  could  not  constitutionally 
provide  for  the  enrollment  in  the  militia  of  any  person  other  than 
those  enumerated  in  the  act  of  Congress  of  1792,  they  said:  '^  We 
do  not  intend  by  the  foregoing  opinion  to  exclude  the  existence  of 
a  power  in  the  State  to  provide  by  law  for  arming  and  equipping 
other  bodies  of  men  for  special  service  of  keeping  guard  and  making 
defense  under  special  exigencies  or  otherwise,  in  any  case  not  com* 
ing  within  the  prohibition  of  that  clause  of  the  Constitution,  art  1, 
g  10,  which  withholds  from  the  State  the  power  to  keep  troops." 
But  aside  from  all  authority,  on  any  fair  construction  of  the  Con- 
stitution, a  law  to  organize  the  militia  of  the  State  for  its  own  pur- 
poses, not  inconsistent  with  any  law  of  Congress  on  that  subject,  is 
yaiid.  In  right  of  its  sovereignty  a  State  may  employ  its  militia  to 
preserve  order  within  its  borders  when  the  ordinary  local  officers 
arc  unable,  on  account  of  the  magnitude  of  the  disturbance,  or  of 
any  sudden  uprising,  to  accomplish  the  result  Our  conclusion 
therefore  is,  the  general  assembly  might  enact  the  law  in  question, 
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and  that  its  general  scope  and  effect  are  not  in  antagonism  with  any 
act  of  Congress  on  the  same  subject  Althoagh,  in  minor  matters 
of  detail  in  the  organization  of  the  active  militia  of  the  State^somc 
regulations  might  be  found  not  in  harmony  with  the  act  of  Con- 
gress, the  utmost  that  could  be  said  would  be  that  they  would  give 
way  to  the  paramount  laws  of  the  United  States. 

That  being  the  case  we  might  here  close  the  disc ussion,  for  if  the 
law  in  relation  to  the  militia  in  the  main  is  a  constitutional  enact- 
ment, it  would  be  a  sufficient  warrant  for  the  conduct  of  defend- 
ant, notwithstanding  some  minor  regulations  might  be  invalid  be- 
cause in  conflict  with  the  laws  of  the  United  States. 

But  as  we  have  been  urged  by  both  parties  to  do  so,  we  will 
briefly  state  our  views  on  some  of  the  most  important  provisions 
and  regulations  found  in  the  State  law  which,  it  is  insisted,  are  ia 
conflict  with  acts  of  Congress  and  for  that  reason  render  the  whole 
act  inoperative  and  void.  We  will  be  assisted  to  a  clearer  under- 
standing of  the  remaining  questions  to  be  discussed,  by  keeping  in 
mind  a  few  propositions  which  are  so  plain  as  to  admit  of  no  con- 
troversy: 

1.  The  repugnancies  alleged  to  exist  in  the  Military  Code  of  the 
State  with  the  acts  of  Congress,  are  all  to  be  found  in  those  sec- 
tions of  the  statute  which  relate  to  the  organization  of  the  active 
militia  when  organized  for  State  purposes,  and  not  to  those  sections 
which  relate  to  the  entire  body  of  the  militia,  nor  to  the  militia 
when  called  into  the  service  of  the  United  States. 

2.  The  acts  of  Congress  prescribe  essentially  different  regula- 
tions for  the  organization  of  the  militia  when  called  into  actual  ser- 
vice, and  for  the  organization  for  training  under  State  auUiority. 
Many  of  the  latter  seem  to  be  only  directory,  while  the  former  all 
appear  to  be  mandatory. 

3.  When  not  in  actual  service,  the  act  of  1792  provides,  "the 
militia  of  each  State  shall  be  arranged  into  divisions,  brigades,  r^- 
ments,  battalions  and  companies,  as  the  legislatures  of  the  States 
may  direct." 

4.  Kon-essential  differences  in  the  regulations  as  to  militia  not  in 
actual  service  of  the  Union,  contained  in  a  State  law,  with  acts  of 
Congress,  will  not  render  the  former  invalid. 

It  is  no  valid  objection  to  this  act  of  the  legislature  that  it  does 
not  require  the  entire  militia  of  the  State  to  be  enrolled  as  **  active 
militia."     Counsel  do  not  wish  to  be  understood  as  claiming  that 
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no  militia  law  is  yalid  unless  it  proyides  that  each  and  every  male 
inhabitant  of  the  specified  age  shonld  at  all  £mes  be  armed  and 
equipped  and  engaged  in  drilling  and  manenvering.  Bat  theargu- 
mcDt  made  is,  that  the  performance  of  military  service  in  times  of 
peace  cannot  be  legally  confined  to  a  select  corps  consisting  of  a 
Umited  number  of  volunteers  to  the  exclnsion  of  all  other  able- 
bodied  male  residents  of  the  State.  The  argument  admits  of  several 
CODclnsive  answers  that  may  be  shortly  stated  :  1.  It  is  a  matter 
dependent  on  the  wisdom  of  Congress  whether  it  will  provide  for 
arming  and  disciplining  the  entire  body  of  the  militia  of  the  Uui« 
ted  States;  2.  The  citizen  is  not  entitled  under  any  law,  State  or 
Federal,  to  demand  as  a  matter  of  right  that  arms  shall  be  placed 
in  his  hands  ;  and  3.  It  is  for  the  legislative  judgment  to  decide  of 
what  number  the  active  militia  of  the  State  shall  consist,  depend- 
ing on  the  exigency  that  makes  such  organization  necessary. 

Numerous  minor  repugnancies,  it  is  insisted,  exist  in  the  State 
law  with  the  acts  of  Congress,  among  which  it  is  said  the  State  law 
fixes  the  nnmerical  strength  of  a  company  at  a  number  different 
from  the  act  of  Congress.     As  we  have  seen,  the  mutter  of  organ- 
ixing  the  militia  when  not  in  actual  service,  but  for  the  purpose  of 
training,  under  the  act  of  Congress,  into  divisions,  brigades,  regi- 
ments, battalions  and  companies,  shall  be  done  as  the  State  legisla- 
tures may  direct.     In  respect  to   the  number  of  men  that  shall 
compose  a  company,  the  language  of  the  United  States  law  is,  *'  each 
company  may  consist  of  sixty-four  privates  ; "  but  it  is  not  made 
inoperative.    The  same  may  be  said  as  to  the  omission  in  the  State 
law  to  provide  for  the  appointment  of  a  major-general.    Such  an 
oflScer  might  find  no  appropriate  position  in  the  active  njilitia  of 
the  State.    Upon  the  requisition  of  the  President  upon  the  State 
execntiye  for  the  militia  for  active  service  in  the  Union,  h  is  then 
made  the  duty  of  the  executive  to  organize  the  whole  body  of  the 
militia,  or  snch  portion  as  the  President  may  direct,  in  conformity 
with  the  acts  of  Congress.    In  that  event,  under  the  act  of  179% 
each  company  shall  have  from  sixty-four  to  eighty-two  privates. 
Id  a  complete  organization  of  the  militia,  such  as  the  executive  of 
the  State  is  authorized  to  make  on  the  requisition  of  the  President 
or  otherwise,  a  major-general  would  be  an  appropriate  and  neees- 
8ary  officer. 

Another  repugnancy  is  said  to  consist  in  ^  substituting  the  organ- 
isation of  the  regular  army  for  the  militia.'^    Exactly  what  counad 
Vol.  XXXIV  — 29 
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means  or  wishes  us  to  understand  by  the  use  of  the  word  ''organiza- 
tion/' we  may  not  comprehend  fully.  If  it  is  meant,  what  shall  be 
the  constitution  of  a  regiment,  battalion  or  company  under  the 
State  law,  then  it  is  not  in  conflict  with  the  act  of  Congress  of 
1792,  for  it  provides  that  may  bo  done  as  the  'legislature  of  the 
State  may  direct."  But  if  the  discipline  and  exercises  to  be 
enforced  and  observed  m  the  State  militia  organization  is  meant, 
then  it  may  be  noted  that  the  act  of  1820  provides,  *'thc  system  of 
discipline  and  field  exercise  which  is  ordered  to  be  observed  in  the 
different  corps  of  infantry,  artillery  and  rifli-men  of  the  regular  sirmy, 
shall  also  be  observed  in  such  corps,  respectively,  of  the  militia." 
That  provision  may  be  applicable  to  the  militia  only  when  called  into 
the  service  of  the  United  States,  but  if  it  applies  as  well  to  the  militia 
not  in  actual  service,  then  there  is  no  repugnancy  between  the  act 
of  Congress  and  the  State  law  in  this  respect 

But  there  is  another  view  that  may  be  taken.  The  act  of  Congress 
provides  that  the  militia,  when  called  to  the  actual  service  of  the 
United  States,  ''shall  be  subject  to  the  same  rules  and  articles  of 
war  as  the  regular  troops  of  the  United  States."  The  "active 
militia"  of  the  State  is  simply  a  reserve  force,  that  the  executive  la 
authorized  by  the  Constitution  to  call  to  his  aid  in  case  of  a  sudden 
emergency  —  "to execute  the  laws,  suppress  insurrection  and  repel 
invasion"  —  and  it  is  most  probable  it  was  the  design  of  the  general 
assembly  to  make  its  "organization,"  "equipment,"  and  "disci- 
pline" the  same  as  the  militia  when  in  the  actual  service  of  the 
United  States,  as  being  the  most  effective.  In  either  view  no  such 
repugnance  is  perceived  between  State  and  Federal  legislation  in 
this  respect  as  would  render  the  former  invalid. 

An  objection  broader  in  its  scope  than  either  of  those  noted  is, 
that  the  active  militia  organized  under  the  statute  comes  within 
the  prohibition  of  the  second  clause,  section  10,  article  1,  of  the  God* 
stitution  of  the  United  States,  which  withholds  from  the  States  the 
power  to  keep  "  troops  "  in  time  of  peace.  Oar  understanding  is, 
the  organization  of  the  active  militia  of  the  State  conforms  exactly 
to  the  definitions  usually  given  of  militia.  Lexicographers  aod 
others  define  militia,  and  so  the  common  understanding  is,  to  be 
**  a  body  of  armed  citizens  trained  to  military  daty,  who  may  be 
called  ont  in  certain  cases,  but  may  not  be  kept  on  service  like 
standing  armies,  in  time  of  peace."  That  is  the  case  as  to  the 
active  militia  of  this  State.     The  men  comprising  it  come  from  the 
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body  of  tbe  militia,  and  when  not  engaged  at  stated  periods  in  drilling 
and  other  exercises,  they  return  to  their  usual  avocations,  as  is  usual 
with  militia,  and  are  subject  to  call  when  the  pubHc  exigencies 
demand  it  Such  an  organization,  no  matter  by  what  name  it  may 
be  designated,  comes  within  no  definition  of  ^*  troops,"  as  that  word 
is  used  in  the  Constitution.  The  word  "troops"  conveys  to  the 
mind  the  idea  of  an  armed  body  of  soldiers,  whose  sole  occupation 
18  war  or  service,  answering  to  the  regular  army.  The  organiza- 
tion of  the  active  militia  of  the  State  bears  no  likeness  to  such  a 
body  of  men.  It  is  simply  a  domestic  force  as  distinguished  from 
regular  *^  troops,"  and  is  only  liable  to  be  called  into  service 
when  the  exigencies  of  the  State  make  it  necessary. 

Tbe  fact  the  men  comprising  the  active  militia  are  required  to  bo 
sworn  to  obey  the  ''orders  of  the  commander-in-chief  and  such  other 
oflScers  as  may  be  placed  over"  them  is  made  a  ground  of  unfavor- 
able comment    The  oath  the  militia  are  required  to  take  obligates 
them  to  ''bear  tnio  allegiance  to  the  United  States  and  the  State 
of  IllinoiB,"  and  to  '•  support  the  Constitution  thereof."    Obviously, 
tbe  obedience  the  militia  are  bound  to  observe  to  the  orders  of  the 
governor  is  when  they  are  in  the  service  of  the  State,  and  not  in 
actnal  serrice  of  the  United  States.    And  why  should  they  not  ob- 
serve the  orders  of  the  governor  ?    He  is,  by  the  State  Constitution, 
made  the  commander-in-chief  of  the  militia  when  not  in  service  of 
the  United  States.    An  intention  to  provide  that  the  militia  shall 
be  subject  to  the  orders  of  the  governor,  when  in  the  actual  service 
of  the  Union,  should  not  be  imputed  to  the  legislature  when  a  con- 
trary construction,  which  is  clearly  warranted  by  the  context,  would 
hold  the  law  a  constitutional  enactment.     This  principle  was  re- 
*  cognized  and  declared  in  MiddUport  v.  JStna  Insurance  Co.,  82 
111.  562. 

Among  the  general  provisions  contained  in  article  11,  sections  4, 
5  and  6  have  been  made  the  subjects  of  severe  criticism  as 
being  repugnant  in  some  way  to  the  laws  of  the  United  States.  All 
these  fiections  might  be  eliminated  from  the  statute,  if  found  repug- 
nant to  acts  of  Congress  passed  in  pursuance  of  the  Constitution, 
and  that  would  not  affect  in  the  slightest  degree  the  efficient  organ- 
ization of  the  active  militia  of  the  State.  They  are  simply  what 
thej  purport  to  be —  "  general  provisions."  But  with  what  acts  of 
Oongrees  are  they  inconsistent  or  repugnant?  Section  4  pro- 
Tidea :  **  No  military  company  shall  leave  the  State  with  arms  and 
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equipments  without;  the  conscut  of  the  commauder-iu-cliief."  If  we 
gl^c  to  thifl  section  of  the  statute  a  common-sense  construction  and 
narrow  its  application  to  the  militia  when  not  in  the  actual  service 
of  the  United  States,  ae  must  have  been  the  intention  of  the  legis- 
ture  as  clearly  appears  from  the  whole  spirit  of  the  act,  we  arc  re- 
lieved from  all  embarrassment  as  to  its  meaning.  Assuming,  as  a 
proposition  too  plain  to  admit  of  doubt,  that  this  section  of  the 
statute  applies  only  to  the  militia  when  not  in  the  service  of  the 
United  States,  it  may  well  be  asked  what  right  has  a  body  of  militia, 
organized  into  a  military  company,  ^^  wilh  arms  and  equipmenU" 
furnished  by  the  State,  to  go  into  another  State,  beyond  the  juris- 
diction of  this  State,  without  the  consent  of  the  commander-in- 
chief  ?  The  mere  statement  of  the  question  is  sufficient  to  suggest 
a  negative  answer.  *  The  presence  of  such  armed  forces  in  another 
State  might  lend  to  disturb  our  friendly  relations  with  such  State, 
and  might  be  the  cause  of  embarrassing  complications. 

Tlie  fifth  section  contains  a  clause  that  makes  it  unlawful  ''for 
any  body  of  men  whatever,  other  than  the  regularly  organized  vol- 
unteer militu  of  this  State  and  the  troops  of  the  United  States,'* 
with  an  exception  in  favor  of  students  in  educational  institations 
where  military  science  is  taught  as  a  part  of  the  oonrse  of  instrac- 
tion,  ''  to  associate  themselves  together  as  a  military  company  or 
organization,  or  to  drill  or  parade  with  arms  in  any  city  or  town 
of  this  State^  without  the  license  of  the  governor."  We  have  been 
referred  to  no  source  whence  comes  the  right  contended  for,  to 
bodies  of  men  organized  into  military  companies,  under  no  disci- 
pline by  the  United  States  or  State  authorities,  ''to  parade  with 
arms,''  in  any  city  or  public  place  as  their  inclination  or  caprice 
may  prompt  them.  No  such  right  is  conferred  by  any  act  of 
Congress,  nor  is  it  insisted  this  provision  of  our  statute  is  in  con- 
flict with  any  paramount  law  of  the  United  States,  it  is  a  matter 
that  pertains  alone  to  our  domestic  polity.  The  right  of  the  citizen 
to  "bear  arms  "  for  the  defense  of  his  person  and  property  is  not 
involved,  even  remotely,  in  this  discussion.  This  section  has  no  bear* 
ing  whatever  on  that  right,  whatever  it  may  be,  and  we  will  enter 
upon  no  discassion  of  that  question^  Whether  bodies  of  men,  with 
military  organizations  or  otherwise,  under  no  discipline  or  com- 
mand by  the  United  States  or  the  State,  shall  be  permitted  to 
<'  parade  with  arms ''  in  populous  communities,  is  a  matter  within 
ttM  regnlation  and  aabject  to  the  police  power  of  the  State.     la 
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matters  pertaining  to  tho  internal  peace  and  irell-beingof  the  State, 
its  police  powers  are  plenary  and  inalienable.  It  is  a  power  co-ex- 
tensive with  self -protection,  and  is  sometimes  termed,  and  not  in- 
aptly, the  "law  of  overruling  necessity."  Every  thing  necessary 
for  the  protection,  safety,  and  best  interests  of  the  people  of  the 
State  may  be  done  under  this  power.  Persons  and  property  may 
be  subjected  to  all  reasonable  restraints  and  burdens  for  the  com- 
mon good.  Where  mere  property  interests  are  involved,  this  power, 
likeotlier  powers  of  government,  is  subject  to  constitutional  limita- 
tions ;  but  where  the  internal  peace  and  health  of  the  people  of  tlio 
State  are  concerned,  the  limitations  that  are  said  to  be  upon  the 
exercise  of  this  power  are,  that  such  ^  regulations  must  harereferenco 
to  the  comfort,  safety  and  welfare  of  society. "  1 1  is  within  the  power 
of  the  general  assembly  toenactlawsfor  the  suppression  of  that  which 
may  endanger  the  public  peace,  and  impose  penalties  for  the  infrac- 
tion of  such  laws.  What  will  endanger  the  public  security  must,  as  a 
general  rule,  be  left  to  the  wisdom  of  tho  legislative  department  of 
the  government  The  provision  contained  in  the  fifth  section  cited 
was  intended  by  its  restraining  force  to  conserve  tho  public  peace. 
That  being  its  object,  it  is  not  an  unreasonable  restraint  upon  the 
liberty  of  the  citizen,  and  is  within  no  limitation  upon  the  exercise 
of  the  police  power  of  the  State. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Judgment  reversed^ 

MuLKSY,  J.,  dissented. 


Hatward  v.  Miller. 

CM  111.  849.) 
Negligence  —  dangeroue  premises — ?ujtel  —  contributorg  negligence. 

Plaintiff  waa  a  guest  over  nigbt  at  a  hotel  kept  by  de/endaot.  He  wu  assigned 
room  thirty  eight,  on  the  second  story.  Adjoining  tliat  room,  and  on  the  same 
0ideof  the  hall,  was  a  door  nearly  or  exactly  like  tlie  door  of  the  room,  and 
only  two  and  one-half  feet  distant,  communicating  with  an  elevator-open- 
%ug  extending  from  the  second  floor  to  the  cellar  ot  the  hotel.  Gas  was 
dixnly  burning  in  the  hall.  The  rooms  on  the  liall  were  numbered  with 
^rbite  figures  about  one  inch  in  length,  which  could  have  been  read  by  any  . 
one  intent  on  observing  them.    The  doors  of  tlie  plaintiff's  room  and  of 
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the  elevator-opening  were  numbered  in  this  way,  tliirtj-eiglit  and  fortj, 
respectively,  and  had  knobs  exactly  alike.  Both  doors  Lad  locks  and  keja« 
but  neither  of  them  was  locked  on  the  night  in  question.  Tlie  door  to  the 
elevator'Opening  was  hung  flush  with  the  surface  of  the  wall  of  the  hall, 
and  opened  into  the  hall,  while  the  door  of  the  bed-room  was  set  in  the  nsual 
distance  and  opened  into  it.  Room  thirty-eight  was  a  corner-one,  the  last  on 
the  hall.  Having  recently  been  a  guest  at  the  house,  and  having  occupied 
room  thirty-eight,  plaintiff  believed  he  knew  the  location,  and  could  6Qd  it 
without  assistance,  and  discharged  the  bell-boy  who  had  been  directed  by 
the  clerk  to  show  him  his  room.  He  proceeded,  as  he  supposed,  to  room 
thirty-eight,  but  by  mistake  opened  the  door  numl>ered  forty,  and  stepping  in 
fell  to  the  basement  through  the  opening,  sustaining  severe  injuries.  An 
employee  of  the  defendant  had  previously  fallen  there  and  been  injured,  aa 
the  defendant  knew.  Held^  that  defendant  was  grossly  negligent,  and  plaint- 
iff was  not  guilty  of  material  contributory  negligence.* 


A 


CTION  of  negligence  for  personal  injuries.     The  opinion  states 
the  case.     The  plaintiff  had  judgment  below. 


Anthony  Thornton  for  appellant.  The  having  the  "elerator 
hole  "  was  not  per  se  negligence.  Trap-doors,  'hoistways  and  simi- 
lar openings  in  floors  are  a  useful  and  necessary  part  of  tho  ma- 
chinery of  business,  etc.,  and  the  mere  fact  of  their  existence  and 
use  is  no  evidence  of  negligence.     Shearm.  on  Neg.,  §  508. 

S.  W.  Moulton  and  /.  W.  Kitchelly  for  appellee. 

Scott,  J.  This  action  was  brought  by  John  A.  Merrill  against 
John  A.  Hay  ward,  to  recover  for  personal  injuries.  Plaintiff  waa 
a  guest  at  a  hotel  kept  by  defendant.  Adjoining  the  room  assigned 
to  plaintiff,  and  on  the  same  side  of  the  hall,  was  a  door  nearly  or 
exactly  like  the  room  door,  and  only  two  and  one-half  feet  distant, 
that  opened  to  an  "elevator"  opening  from  the  second  floor  to  the 
cellar  of  the  hotel  building.  Gas  was  burning  in  the  hall  on  the 
same  floor  where  the  room  plaintiff  was  to  occupy  was  situated,  bnt 
not  very  brightly.  The  rooms  on  either  side  of  the  hall  were  num- 
bered with  white  figures  about  one  inch  in  length,  and  could  no 
doubt  be  read  by  the  light  in  the  hall  by  any  one  intent  on  observing 
them.  The  room  plaintiff  was  to  occupy  was  numbered  on  the  door 
"38,"  and  the  door  to  the  elevator  oi>ening  was  numbered,  in  the 
same  way,  "  40."    The  doors  had  the  same  trimmings,  — the  knobs 

*To  same  effect,  Camp  ▼.  Wood  (76  N.  T.  92),  83  Am.  Rep.  288.  Bee  note,  28  Am.  Bte|». 


JANUARY  TERM,  1880.  231 

Ilajward  v.  Mlllor. 


on  them  being  exactly  alike.  Both  doors  had  locks  and  keys,  but 
neither  of  them  seems  to  hare  been  locked  on  (he  night  of  the 
accident  to  plaintiff.  The  door  to  the  *'  elevator  "  opening  was  hung 
on  the  outside  of  the  jams  and  even  with  the  surface  of  the  hall, 
and  opened  out  into  the  h<illy  while  the  door  to  the  bed-room  set  in 
the  usual  distance  and  opened  into  it.  Room  ''3S"  was  the  last 
one  on  the  left-hand  side  of  the  hall,  being  a  corner  room.  Two 
sides  of  the  "  elevator  "  opening  were  inclosed  by  plastered  walls  of 
this  room. 

Having  recently  been  a  guest  at  the  house,  and  having  occupied 
room  "  38,"  which  was  now  assigned  him,  plaintiff  believed  he  knew 
the  location  of  the  room,  and  could  readily  find  it  without  the  as- 
sistanco  of  the  bell-boy  that  had  been  directed,  by  the  clerk  in  the 
office,  to  show  him  to  his  room.  After  discharging  the  bell-boy, 
he  proceeded  as  he  supposed  to  room  "38,"  being  the  last  room  on 
the  left  side  of  the  hall,  but  by  mistake  opened  door  numbered 
"40,**  and  on  stepping  in  to  light  a  match,  he  fell  to  the  basement 
through  the  "elevator"  opening,  sustaining  very  severe  injuries. 

On  the  trial  in  the  Circuit  Court  plaintiff  recovered  a  judgment 
for  $2,000.  That  judgment,  on  defendant's  appeal,  was  affirmed 
in  the  appellate  court,  and  defendant  brings  the  case  to  this  court 
on  appeal. 

One  ground  insisted  upon  for  the  reversal  of  the  present  judgment 
is  that  plaintiff  was  guilty  of  contributory  negligence;  and  as  it  is 
said  defendant  was  not  guilty  of  gross  negligence  in  regard  to  that 
which  caused  tho  injury  to  plaintiff,  it  is  contended  with  great  con- 
fidence the  findings  in  the  courts  below  were  not  warranted  by  the 
evidence.  The  argument  made  on  these  questions  might  with  groat 
propriety  have  been  made  in  the  courts  whence  this  case  comes. 
The  same  questions  were  no  doubt  made  before  the  jury,  and  the 
finding  was  against  defendant  That  finding  was  afterward,  on 
defendant's  appeal,  affirmed  in  the  appellate  court,  where  it  was  the 
duty  of  the  court  to  review  the  evidence  as  to  the  negligence  of  the 
parties.  But  no  such  duty  devolves  on  this  court.  Only  questions 
of  law  are  reviewable  in  this  court  in  such  cases.  Tho  finding  of 
the  facts  by  the  appellate  court  is  by  the  statute  made  conclusive 
open  this  court.  The  jury  must  have  found  from  the  evidence 
before  them  that  defendant  was  guilty  of  such  negligence,  and  that 
plaintiff  observed  such  care  for  his  personal  safety,  as  would  author- 
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ize  a  recovery.    That  finding  was  affirmed  by  the  appellate  court. 
The  affirmance  of  the  judgment  implies  as  much. 

It  is  now  insisted  this  court  shall  pronounce  that  tho  evidence  in 
the  record  is  no  sufficient  warrant  for  the  action  of  the  lower  courts. 
This  we  have  no  rightful  authority  to  do.  So  far  as  the  questions 
made  are  questions  of  fact,  or  so  far  as  they  depend  on  facts,  this 
court  is  conclusively  bound  by  the  finding  of  the  appellate  court 
as  to  them.  It  may  thci'efore  be  assumed  that  plaintiff  has 
established  a  right  of  i-ecovery,  and  the  most  important  question 
presented  for  our  consideration  is  whether  the  damages  found  are 
excessive. 

[Omitting  this.] 

It  is  conceded  the  second  instruction,  to  which  objection  is  taken, 
stiitcs  correctly  an  abstract  principle  of  law.  It  is  said  it  contains 
no  reference  to  the  duty  devolving  on  plaintiff  to  observe  due  care 
for  his  personal  safety.  That  principle  was  fully  declared  in  the 
preceding  instruction,  and  it  was  not  necessary  to  repeat  it  in  this 
one.  The  principle  announced  was  applicable  to  the  facts,  and  it 
was  entirely  preper  the  court  should  give  it.  Nor  do  we  perceive 
tho  force  of  the  criticism  made  on  the  fourth  instruction  of  the 
series  given  for  plaintiff.  It  states  the  well-understood  principle 
that  any  one  keeping  a  hotel  must  use  ordinary  care  to  preveut 
accidents  to  persons  who  may  be  guests  at  his  house,  and  then  it  is 
added,  if  the  '^elevator  opening"  was  dangerous  to  guests  unac^ 
quainted  with  its  location,  it  was  the  duty  of  defendant  to  take 
ordinary  care  by  suitable  protections  to  insure  the  safety  of  gaests 
at  the  hotel.  That  is  the  law  as  applicable  to  the  facts  of  this  case 
as  it  comes  before  us.  That  which  caused  the  injury  to  plaintiff 
was  a  dangerous  opening,  and  if  we  accept  as  proven  that  which 
the  testimony  tends  to  establish,  it  was  certainly  not  sufilciently 
protected.  It  was  known  to  defendant  to  be  dangerous,  for  one  of 
the  employees  of  the  hotel  had  fallen  there,  and  been  injured  in  the 
same  way,  and  the  conclusion  is  fully  warranted  that  the  omission 
to  better  secure  it  was  gross  carelessness.  Conceding  that  plaintiff 
was  guilty  of  a  want  of  some  degree  of  care,  still  it  was  slight  in 
comparison  with  the  negligence  of  defendant,  which  we  are,  on 
authority  from  the  findings  of  tho  lower  courts,  to  believe  was 
gross,  in  permitting  the  continued  existence  of  such  an  opening 
in  his  house  after  it  was  known  to  him  to  be  dangerous  both  to 
employees  and  guests. 
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The  proprietor  of  a  hotel  to  which  lio  invites  the  public  to  come, 
Uiat  he  may  make  gains  thereby,  has  no  right  to  permit  the  exist- 
ence of  such  an  opening  as  this  one  was,  unless  suitably  guarded, 
that  the  slightest  mistake  on  the  part  of  the  guest  might  not  prove 
fat^l.  Had  plaintiff  been  intent  on  observing  the  number  on  the 
room  door  he  might  have  discovered  the  room  ho  wished  to  enter, 
but  by  the  merest  accident  he  opened  the  next  door,  and  this  slight 
inattention  was  the  cause  of  his  severe  injuries.  The  opening 
ought  to  have  been  better  protected  than  it  was,  and  the  omission 
to  do  so,  under  the  circumstances  proven,  may  well  be  attributed  to 
defendant  as  gross  negligence. 

The  judgment  will  be  affirmed. 

Judgmmt  affirmed. 

KoTB  BT  THB  RspoRTER.— In  DavtgT.  Central  Cfmgrtgational  Church  of  Jamaica  Plain, 
Massachusetts  Supreme  Ck>urt,  1880,  a  meeting  of  a  conference  was,  with  the  consent  of  the 
pastor  and  officers  of  the  defendant  society,  a  Congregational  church,  held  in  defendant's 
edifice,  and  all  members  of  certain  congr^ations  of  the  same  religious  body  were  invited 
to  attend  In  the  usual  manner.    Plaintiff,  who  was  a  member  of  one  of  the  congregations 
mentioned,  attended  the  meeting,  and  was  injured  by  (without  his  own  fault)  falling  over 
a  dangerous  wall  which  defendant  had  constructed  upon  its  premises.    Held  that  there 
was  enough  to  Justify  the  jiuy  in  finding  that  plaintiff  attended  the  meeting  by  defend- 
anfs  foTltaticm,  and  that  in  such  case  defendant  was  bound  to  keep  its  premises  safe  for 
plaintiff.    To  maintain  an  action  for  injury  under  such  circumstances,  it  must  bo  shown 
that  the  defendant  was  chaigeable  with  some  neglect  of  duty  which  it  owed  to  the  plaintiff. 
hj  reaaoD  of  which  she  suffered  the  injury  complained  of.    The  owner  or  occupier  of  real 
estate  is  under  no  obligation  to  keep  the  premiseti  safe  for  those  who  enter  without  induce- 
ment or  invitation  express  or  implied ;  and  the  plaintiff  must  show,  that  at  the  time  of  the 
Injury,  she  was  pawing  over  the  way  in  question  by  the  invitation  of  the  defendant,  and 
M)t  by  mere  license  or  permission .    The  fact  that  the  plaintiff  was  induced  by  the  defend* 
ant  to  enter  upon  a  dangerous  place  without  warning  is  the  negligence  which  entitles 
the  plaintiff  to  recover.    Stociney  v.  Old  Colony  R.   R.  Co.,  10  Allen,  868 ;  Carleton  v. 
Franeimia  Iron  and  SUel  Co.^  99  Mass.  210;  Lame  v.  Farren  Hotel  Co.,  116  id.  67.    The 
autliority  given  by  the. defendant  to  the  conference  to  hold  its  meetings  in  this  place  im- 
plied an  authority  to  secure  an  attendance  by  invitations  given  in  the  known  and  usual 
manner.    The  application  of  the  rules  on  which  the  defendant's  liability  depends  is  not 
affected  by  the  consideration  that  this  is  a  religious  society,  and  that  the  plaintiff  came 
solely  for  her  own  benefit  or  gratification.    It  makes  no  difference  that  no  pecuniary 
proAt  or  other  benefit  was  received  or  expected  by  the  society.    The  fact  that  the  plaintiff 
came  by  invitation  is  enou|^  to  impose  on  the  defendant  the  duty  which  lies  at  the  f oimda- 
tion  of  this  liability  ;  and  that,  too,  although  the  defendant,  in  giving  the  invitation,  was 
actuated  only  by  motives  of  friendship  and  Christian  charity. 

In  JSurdkel?  v.  BickiMon,  C.  P.  Div.,  Nov.  1880,  the  plaintiff,  a  boy,  four  years  old,  accom- 
panied his  sister,  who  went  on  business  to  the  defendant's  home.  A  flight  of  steps,  protected 
on  either  side  bv  railings,  led  up  to  the  front  door.  One  of  these  railings  was  displaced,  and 
tbe  i^aintlff,  following  his  sister  up  the  steps,  fell  through  the  gap  into  the  area,  and  was 
Inured.  The  defendant  occupied  the  basement,  and  let  the  remainder,  together  with  the 
frcMit  steps  and  raOing.  At  the  time  of  letting,  the  railings  were  out  of  repair,  and  there 
waa  DO  agreement  or  covenant  to  repair.  Held,  that  plaintiff  was  in  no  higher  position 
tbao  that  of  a  p««>n  lawfully  on  the  premises ;  that  the  duty  of  the  defendant  toward  him 
wmB  to  take  care  there  was  no  concealed  danger  or  trap  ;  and  there  was  no  evidence  of 
to  go  to  the  Jury. 
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la  BenneU  t.  LouiMiana  and  NatSwUU  S.  Co.,  U.  8.  Supreme  Court,  January  ID,  1880, 
the  facts  aa  stated  by  the  court,  were  as  follows :  *'  In  the  year  1876,  tbc  deceased  was  a  pas- 
senger on  the  cars  of  the  defendant  company  from  Vernon  to  Danville,  In  the  State  of 
Tennessee.  At  the  last-named  place  he  left  tlie  train  for  the  purpose  of  taking  the 
steamer  Rapidan,  which  belonged  to  the  Evansville  and  Tennessee  River  Packet  Company, 
and  was  engaged  in  thj  iiavi^j^tion  of  that  river.  Its  customary  place  of  landing  for  Dan- 
ville and  immediate  vi^Lxio'.  on  that  side  of  the  river,  was  at  a  wharf -boat,  moored  at  or 
against  a  lot,  within  a  fc  w  hundred  yards  of  the  railroad  station.  Between  the  railroad 
company  and  the  packet  company  there  was,  at  the  time,  an  arrangement  or  contrsct^  by 
the  terms  of  which  each  party  enjoyed  a  community  of  interest  (in  what  proportion  it  i> 
not  stated)  in  the  freight  and  passenger  trafdc  at  that  point.  They  were  mutually  at 
liberty  to  sell  through  tickets,  and  give  through  bills  of  lading,  over  their  respective  I:n«s. 
Both  the  wharf  and  the  lot  were  owned  by,  and  were  under  the  exclusive  control  of,  the 
railroad  company.  The  former  was  used  by  the  company  and  the  public  for  storing 
freight,  and  as  a  convenient  place  for  the  landing  of  steamboats  navigating  the  river.  The 
lot  had  been  purchased  and  used  by  the  company  in  connection  with  the  wharf -boat,  for 
the  purpoao  of  facilltatin:;  its  passenger  business,  as  well  as  for  the  receipt  and  discharge 
of  freight  coming  from  tho  river  to  the  railroad,  or  going  from  the  railroad  to  the  river. 
For  such  use  of  its  wharf -boat  and  landing  the  railroad  company  received  beneHtanJ  com- 
pensation. To  further  facilitate  their  freight  and  passenger  business,  the  railroad  coaa- 
pany  had  erected  and  maintained  upon  such  lot,  In  front  of  the  wharf -boat,  a  lor^e  open 
shed  depots  about  940  feet  in  length,  and  SO  feet  In  width,  in  the  centre  of  which  was  a 
room  or  apartment  containing  an  engine,  which  was  used  for  the  purpose  of  hauling 
freight  to  and  from  the  river  by  means  of  flats  or  cars  drawn  by  ropes  on  railroad  tracks. 
These  cars  were  pulled  up  the  bank  into  q[>accs  (of  which  there  were  four,  two  on  each  side 
of  the  engine-room)  left  in  the  floor  of  the  depbt.  These  spaces  or  hatch-holes,  as  they  are 
called,  were  about  eleven  feet  in  extent,  and  reached  from  the  river  ride  of  the  depot 
nearly  to  its  centre. 

"  The  customary,  and  indeed,  the  only  uife,  available  and  convenient  route  for  posoos 
paaaing  from  Danville  to  the  steamboat  landing,  was  along  a  plankway  (on  each  side  of 
which  the  ground  was  low  and  marshy),  put  down  by  the  railroad  company,  about  6no 
yards  in  length,  extending  from  Danville  along  a  side  track  to  the  railroad,  and  terminat- 
ing at  or  near  the  northern  end  of  the  depot;  thence  up  a  flight  of  steps  to  the  depot  floor, 
and  across  the  floor  of  the  depot  toward  its  southern  end;  thence  down  a  flight  of  steps, 
located  between  two  of  the  hatch-holes,  to  the  wharf -boat,  over  a  macadamized  or  gravel 
way,  which  tho  railroad  company  had  coniitnicted  for  the  couTeuience  of  those  going  upon 
business  to  or  from  the  steamboat  landing.  Tlie  custom  of  traveOers,  itasslnir  between  the 
railroad  station  at  Danville  and  the  steamboat  landing,  to  use  as  a  footway  the  ptankroad, 
the  depot  floor,  and  the  macadamized  way  leading  to  the  wharf-boat,  was  not  only  a  neoes* 
sary  one,  but  was  known  to  and  permitted  by  the  company .  There  was  no  path  or  safe  or 
convenient  way  around  the  shed  depot  to  the  whai-f . 

"  Such  was  the  situation  when  the  deceased  reached  Danville  by  the  cars  of  the  company. 
He  stopped  at  a  hotel  to  await  the  coming,  that  night,  of  the  Steamer  Rapidan.  whose 
usual  hours  of  arrival  at  the  landing  were  known  to  the  railroad  company.  Some  tame 
after  midnight  the  steamer  reached  the  vicinity  of  the  landing,  and  by  whistle  signalled  fbr 
landing  at  the  wharf -boat.  Deceased  started  from  the  hotel  for  the  steamboat  for  the  par. 
pose  of  prosecuting  his  Journey,  taking  with  him  a  lighted  lantern.  He  went  upon  the 
plankway  leading  to  the  shed  depot,  having  been  informed  by  the  landlord  that  that  was 
the  pro:)er  route  to  take.  He  had  proceeded  but  a  short  distance  when  the  wind  extingtdshed 
tho  light,  and  fearing  the  boat  would  immediately  de]>art,  and  being  aUe  to  see  the  plank- 
way, he  proceeded  to  the  depot  (which  was  unllghted),  and  passing  up  the  steps  at  its 
northern  end,  he  attempted  to  cross  the  floor  in  the  direction  of  the  steps,  at  the  southern 
end,  leading  down  to  the  macadamized  or  gravel  way  which  we  have  described.  He  was 
unaware  of  the  existence  of  the  openings  or  hatch-holes  in  the  depot  floor,  or  ol  any  other 
obstruction  or  danger  in  his  path,  and  although  using  due  care,  he  fell  through  one  of  the 
hatch-holes  (which  had  been  left  uncovered  and  unguarded  for  some  time  before),  down  a 
distance  of  at  least  flve  feet,  upon  the  cross-ties  and  rails  beneath .  By  the  fall  his  left  aaUs 
and  foot  were  broken  and  crushed,  causing  severe  and  permanent  Injury,  attended  hj 
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ricknen and  long  confinement  to  his  bed.  The  demurrer  concedes  that  the  company  were 
atrare,  as  veil  of  the  condition  of  the  hatch-holes  in  the  depot  floor,  as  that  such  condition 
was  unsafe  and  dangerous  to  the  travelling  public  '* 

The  action  was  sustained,  the  court  observing :  "  The  facts  disclosed  by  the  pleadings, 
and  by  the  demurrer  conceded  to  exist,  seem  to  bring  this  case  within  the  rule — founded 
in  Justice  and  necessity,  and  illustrated  in  many  adjudged  cases  in  the  American  courts — 
that  the  owner  or  occupant  of  land,  who,  by  invitation,  express  or  implied,  induces  or  leads 
otheri  to  come  upon  his  premises,  for  any  lawful  purpose,  is  liable  in  damages  to  such  per 
sons — they  using  due  care  —  for  injuries  occasioned  by  the  unsafe  condition  of  the  land  or 
its  approaches,  if  such  condition  was  Icnown  to  him  and  not  to  them,  and  was  negligently 
nffered  to  exist,  without  timely  notice  to  the  public,  or  to  those  who  were  likely  to  act  upon 
such  invitation.  EaUrwMd  Co.  v.  Hanningt  15  Wall.  660;  CaHeton  v.  Franconia  Iron  and 
Sled  Oh,9i  Mass.  217;  Sweeny  v.  Old  CuZ.,  10  Allen,  873;  Wharton's  Law  of  Negligence.  SJ 
U^-tBi;  COoiey  on  Torts,  601-7,  and  authorities  cited  by  those  authors.  The  last-named 
author  says  that  when  *  one  expressly  or  by  implication  Invites  others  to  come  upon  his 
premises,  whether  for  business  or  for  any  other  purpose,  it  is  his  duty  to  be  reasonably  sure 
that  lie  Is  not  inviting  them  into  danger,  and  to  that  end  he  must  exercise  ordinary  core 
and  prudence  to  render  the  premises  reasonably  safe  for  the  vislt.^  ** 

The  court  then  cited  and  quoted  from  Cruaby  v.  Hill,  Chapman  v.  Rothv>eUt  and  Jiider^ 
mottrv.  DaufO^  which  are  sufficiently  set  forth  in  note,  28  Am.  Rep.  5G3,  and  then  proceeded: 
"  In  Lancaster  CanoZ  Co,  v.  Panaby^  11  Ad.  &  El.  242,  which  was  the  case  of  a  company 
making  a  canal  for  their  profit,  and  opening  it  to  the  public  use  on  payment  of  tolls,  it  was 
held  by  the  Exchequer  Chamber  that  the  common  law,  in  such  a  case,  imposed  a  duty  uix>n 
the  proprietors,  not  perhaps  to  repair  the  canal,  or  absolutely  to  free  It  from  obstructions, 
bat  to  take  reasonable  care,  so  long  as  they  kept  it  open  for  the  public  use  of  all  choosing 
to  navigate  it,  tliat  they  may  navigate  it  without  danger  to  tlieinselves  or  property. 

" The  same  principle  was  applied  by  the  Exchequer  Chamber  in  Gibbay,  Tnu'eea  of  the 
Hvtrpool  Docke^  8  H.  &  N.  173.  That  was  an  action  by  the  owners  of  a  ship  to  recover  for 
an  injury  d<me  to  the  cargo  by  reason  of  the  ship,  when  entering,  tiaviog  struck  a  bank  of 
mud  cardeasly  and  negligently  left  in  and  about  the  entrance  to  the  d ock.  The  defendants 
were  not  individually  profited  by  the  operations  of  the  company  of  which  they  were  trustees, 
but  by  statute,  were  bound  as  such  trustees  to  apply  the  tolls  received  in  maintaining  the 
docks,  and  in  jwylng  the  debt  contracted  in  making  them.  The  court,  speaking  by  Cole- 
MJDom,  J.,  held,  that  whether  the  defendants  received  the  tolls  for  a  beneficial  or  fiduciary 
purpose,  the  knowledge,  upon  their  part,  that  the  entrance  to  the  dock  was  dangerous, 
imposed  upon  them  the  duty  of  closing  the  dock  against  the  public  as  soon  as  they  became 
aware  of  its  unsafe  condition ;  that  they  had  no  ri^^ht,  with  a  knowledge  of  its  condition,  to 
ka^  it  open  and  to  invite  the  vessel  in  question  into  the  peril  which  they  knew  it  must  en- 
counter,  by  continuing  to  ht>ld  out  to  the  public  that  any  ship,  on  the  payment  of  the  tolls 
to  them,  might  enter  and  navigate  the  dock. 

**The  Judgment  was  affirmed  upon  full  consideration  in  the  House  of  Lords,  11  H.  L.  Cas. 
086.  In  the  opinion,  there  dellvereil  by  Mr.  Justice  Blackburn,  on  behalf  of  all  the  judges 
who  beard  the  argument,  among  whom  were  Lords  Crakworth.  Weksletdjlle,  and  Wbst- 
■vxT,  It  was  said, '  for  a  body  corporate  never  can  either  take  care  or  neglect  to  take  care, 
except  through  its  servants;  and  (assuming  that  It  was  the  duty  of  the  trustees  to  take  rea* 
■onable  care  that  the  dock  was  in  a  fit  state)  it  seems  clear  that  if  they,  by  their  servants, 
had  the  means  of  knowing  that  the  dock  was  in  an  unfit  state,  and  were  negligently  igno- 
rant of  its  state,  they  did  neglect  this  duty  and  did  not  take  reasonable  care  that  it  was  fit.* 
'*  We  forbear  further  citation  of  authorities.  It  is  clear  that  the  rule  which  obtains  in 
the  En^lsh  courts  is  in  harmony  with  that  generally  recognised  in  the  courts  of  this  coun> 
try. 

**  That  upon  the  case  as  made  by  the  pleadings  the  railroad  company  is  liable  in  damages 
none  of  us  entertain  any  doubt.  As  the  deceased  did  not  purchase  from  the  railroad  com- 
pany a  through  ticket,  but  only  a  ticket  over  Its  line  from  Vernon  to  Danville  station,  it 
may  be  argued  that  the  relation  of  carrier  and  passenger  which  existed  between  him  and 
the  oonapaay,  terminated  when  the  latter  left  the  train  at  Danville  station,  and  conse- 
fuent^,  thml  there  was  no  breach  of  the  company's  contract  of  transportation .    But  there 
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was  nevertheless  a  breach  of  legal  duty  or  obligation  for  which,  as  property  owner,  the 
railroad  company  is  responsible. 

'*  It  cannot  be  pretended  that  Bennett,  at  the  time  he  was  injured,  was  in  any  sense  s 
trespasser,  upon  the  premises  of  the  company.  Nor  is  this  case  like  many,  cited  in  the 
books,  of  mere  passive  acquiescence  by  the  owner  in  the  use  of  his  premises  by  othere. 
Nor  is  it  a  case  of  mere  license  or  permission  by  the  owner,  without  circumstances  showii^ 
an  inyltation  extended  or  an  inducement,  or  In  the  language  of  some  of  the  cases,  sn 
allurement  held  out  to  him  as  one  of  the  general  public.  It  is  sometimes  difficult  to  deter- 
mine whether  the  circumstances  make  a  ease  of  invitation  iu  the  technica]  sense  of  that 
word,  as  used  in  a  large  number  of  adjudged  cases,  or  only  a  case  o^  mere  license.  *  The 
principle,*  says  Mr.  Campbell,  in  his  Treatise  on  Negligence,  *  appears  to  be  that  InvitatinQ 
is  inferred  where  there  is  a  common  interest  or  mutual  advantage,  whfle  a  license  is 
inferred  where  the  object  is  the  mere  pleasure  or  benefit  of  the  person  using  it.^ 

^*  As  each  case  must  largely  depend  upon  its  special  circumstances  we  shall  not  attempt 
to  lay  down  a  general  rule  upon  the  subject.  It  is  quite  sufUcIent  to  say  that  no  difficulty 
of  discrimination  exists  in  the  case  before  us.  This  is  the  case  of  a  traveller,  going  upoa 
a  way  which  has  been  constructed  and  was  maintained  by  a  railroad  company',  In  part  for 
its  own  benefit  and  profit,  to  bo  used  by  all  without  distinction,  who  desired,  for  purposes 
of  business,  to  pass  to  and  from  the  company's  wharf  boat  moored  at  an  established  land 
ing  upon  a  public  navigable  river.  The  deceased,  when  injured,  was  using  the  premises 
for  some  of  the  Very  purposes  for  which  they  had  been  appropriated,  and  to  which  they 
had  been,  so  to  speak,  dedicated  by  the  owner.  They  were  so  situated,  with  reference  to 
the  river,  and  were  so  occupied  and  controlled  by  the  company  as  not  only  to  invite  their 
use  by  the  public,  but  hi  a  sense,  to  compel  those  having  business  at  the  rlrer  landing  to 
abandon  such  business,  or  in  its  prosecution,  to  pass  oyer  the  route  throogfa  the  shed 
depot.  It  was  therefore  the  plain  duty  of  the  company  to  take  such  precautions,  firam 
time  to  time,  as  ordinary  care  and  prudence  would  suggest  to  be  necessary  fbr  the  safety 
of  those  who  had  occasion  to  use  the  premises  for  the  purposes  for  which  they  had 
appropriated  by  the  company,  and  for  which,  with  Its  knowledge  and  penniasioii.  It 
commonly  used  by  the  public.** 

Compare  Parker  ▼.  Publi^iJig  Co.  (80  Me.  ITS),  81  Am.  Rep.  96991 


Schroeder  y.  Gbawfobix 

(04  m.  867.) 

dvU  Damage  Act  —  proximate  oauu  —  deatk. 

An  intoxicated  person  going  home  at  night  had  to  cross  a  railroad.  Nest 
morning  he  was  found  on  the  track  killed  by  being  run  over  by  the  car^ 
Held,  that  the  intoxication  was  the  proximate  cause  of  his  death,  and  the 
seller  of  the  liquor  which  intoxicated  him,  and  the  owner  of  the  premises 
where  it  was  sold,  were  liable  under  the  civil  damage  act,  to  his  widow,  for 
injury  to  her  means  of  support.    (See  note,  p,  340.) 

ACTIOlSr  under  the  civil  damage  act.    The  opinion  states  the 
case.    The  plaintiff  had  judgment  below. 

Oshorn  tC'  Lillard  and  J.  H.  Rowell,  for  appellant. 
Karr  <&  Karr  and  Kewton  B,  Rtedy  for  appellee. 
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Sheldon,  J.  On  tho  night  of  May  6, 1876,  Jiuncs  T.  Crawford 
was  killed  by  a  train  of  cars  on  the  track  of  the  Chicago  and  Alton 
Bailroad  Company,  between  the  city  of  Bloomington  and  the  town 
of  Xormal,  in  this  State. 

Virginia  F.  Crawford,  his  widow,  brought  this  action  under  the 
Dram  Shop  Act,  to  recover  damages  for  injury  to  her  means  of  sup- 
port from  such  death,  the  declaration  alleging  it  to  have  been  caused 
in  consequence  of  the  intoxication  of  decedent,  and  the  action  being 
against  certain  keepers  of  dram  shops  in  Bloomington  as  having 
famished  the  liquor  which  caused  the  intoxication,  and  the  owners 
of  the  buildings  in  which  the  liquors  were  sold,  the  statute  giving 
the  action  severally  or  jointly  against  such  persons. 

The  suit  during  its  pendency  having  been  dismissed  as  to  all  tho 
defendants  except  Schroeder,  the  owner  of  one  of  tho  buildings, 
and  Dwycr,  tho  keeper  of  one  other  of  the  dram  shops,  a  ver- 
dict and  jndgment  were  rendered  against  Schroeder  and  Dwyer 
for  t2,500,  and  Schroeder  took  an  appeal  to  the  Appclluto  Court 
for  the  Third  District,  where  the  judgment  was  affirmed,  and  from 
that  jndgment  of  the  Appellate  Court  Schroeder  appealed  to  this 
conrt 

On  this  appeal  from  the  Appellate  Court,  where  only  questions  of 
law  are  re-examined,  there  are  but  two  of  the  assignments  of  error, 
as  we  regard,  to  bo  considered, —  one,  that  the  damages  are  too  re- 
mote, the  other,  respecting  instructions. 

The  facts  appearing  are  that  Sullivan  kept  a  drinking  saloon  in 
the  building  owned  by  Schroeder;  that  decedent  on  the  day  of  his 
death  was  at  Sullivan's  saloon  in  the  forenoon  from  about  nine  to 
twelve  o'clock  ;  that  he  procured  intoxicating  liquor  and  was  in- 
toxicated there  ;  and  was  thero  again  at  two  or  three  o'clock  in  the 
afternoon  ;  that  from  about  twelve  to  three  or  four  o'clock  in  the 
afternoon,  with  the   above   exception,  he  was  at  Dwyer's  saloon, 
where  he  obtained  intoxicating  liquor  and  was  intoxicated  when 
there ;  that  he  was  seen  at  another  saloon  as  late  as  five  o'clock, 
and  WHS  still  intoxicated;  that  at  ten  o'clock  at  night  ho  was  seen. 
intoxic&ted, and  it  was  raining  ;  that  no  more  was  seen  of  him, and 
nothing  was  known  of  the  circumstances  of  his  death,  more  than 
that  about  five  o'clock  the  next  morning  his  dead  body  was  found 
upon  the  railroad  track   crushed  and   mangled,  evidently  having 
been  ran  over  by  a  passing  ^n\in  of  cars.     To  reach  his  home  from 
Bloomington,  two  railropii'.  ^acks  had  to  be  crossed. 
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It  is  contended  on  tho  part  of  appellant  that  the  proximate  canse 
of  decedent's  death  was  the  train  of  ears  ;  that  if  his  intoxication 
at  the  time  contribated  to  his  death,  it  was  a  remote  cause,  in  re- 
spect of  which  there  is  no  liability,  and  Sliugari  t.  Egan^  83  III* 
56  ;  s.  c,  25  Am.  Eop.  359,  is  cited  as  sustaining  this  view.  It  was 
there  held,  where  an  intoxicated  person  had  been  assaulted  and 
killed  by  a  third  party,  that  the  seller  of  the  intoxicating  liquor 
was  not  liable  in  damages  to  the  widow  for  the  death.  It  was  there 
said  to  be  the  common  experience  of  mankind  that  the  condition 
of  one  intoxicated  invited  protection  against  violence  rather  than 
attack,  and  that  it  was  not  a  natural  and  probable  result  of  intoxi- 
cation that  the  person  intoxicated  should  come  to  his  death  by  the 
willful,  criminal  act  of  a  third  party.  The  present  case  is  quite 
different.  Tho  death  was  not  caused  by  the  direct,  willful  and 
criminal  act  of  a  third  party.  It  cannot  be  affirmed  that  it  was  not  a 
natumland  reasonable  consequence  of  the  intoxication  that  the  per- 
son intoxicated,  with  two  railroad  tracks  lying  between  him  and  his 
home,  should  in  a  dark  night  meet  with  injury  or  death  upon  a 
railroad  track,  from  a  running  engine  or  train  of  cars —  that  it  was 
not  such  a  consequence  as  in  the  ordinary  course  of  .things  might 
result  Instances  of  the  very  occurrence  have  come  before  this 
court.  Emory  v.  Addis,  71  111.  273,  was  a  like  action  with  the  pres- 
ent, where  the  death  of  the  intoxicated  person  was  caused  by  his 
being  run  over  on  a  railroad  track  by  a  passing  train,  in  the  same 
manner  as  hero,  and  a  recovery  of  judgment  by  the  plaintiff  was 
sustained.  The  intoxication  was  held  to  be  the  proximate  cause  of 
the  death. 

The  action  is  not  a  common-law  action,  depending  for  its  main- 
tenance upon  common-law  principles,  but  it  is  a  statutory  remedy 
and  lies  as  given  by  the  statute.  The  statute  giving  the  action  is 
very  broad  in  its  terms,  declaring  that  "Every  husband,  wife,  etc, 
who  shall  be  injured  in  person  or  property  or  means  of  support  by 
any  intoxicated  person,  or  in  consequence  of  the  intoxication, 
habitual  or  otherwise,  of  any  person,"  shall  have  tho  right  of  action. 
If  a  person,  because  of  being  intoxicated,  lies  down  upon,  or  falls  on 
a  railroad  track  and  is  unavoidably  run  over  and  killed  by  a  passing 
train  of  cars,  the  result  is  in  consequence  of  the  intoxication.  It 
is  said  there  was  here  an  intervening  agency  which  caused  the  death, 
to  wit:  the  train  of  cars ;  that  that  was  the  proximate  cause,  and 
the  intoxication  but  the  remote  cause,  and  that  the  proximate  cause 
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only  is  to  bo  looked  to.  So  it  might  be  said  where  one  from  intoxi- 
cation lies  down  and  becomes  frozen  to  death,  or  falls  into  the  fire 
and  is  bnrnod  to  death,  or  is  drowned  by  a  freshet,  as  in  Hacketl  v. 
Smehley^  77  111.  109,  that  the  intervening  agency  of  frost,  fire  and 
the  freshet  occasioned  the  death  and  was  the  proximate  canse,  and 
thus  no  liability  nndcr  this  statute.  This  would  be  construing 
away  the  statute  in  defeat  of  its  purpose. 

It  was  not  the  intention  that  the  intoxicating  liquor  alone,  of 
itself,  exclusive  of  other  agency,  should  do  the  whole  injury.  That 
would  fall  quite  short  of  the  measure  of  remedy  intended  to  be 
given.  The  statute  was  designed  for  a  practical  end,  to  give  a  sub- 
stantial remedy,  and  should  be  allowed  to  have  effect  according  to 
its  natnral  and  obvious  meaning.  Any  fair  reading  of  the  enact- 
ment must  be  that  in  the  instances  above,  as  well  as  the  present,  the 
death  would  have  been  in  consequence  of  the  intoxication  within 
the  undoubted  intendment  of  the  statute. 

We  perceive  no  error  in  respect  of  instructions.  The  chief  com- 
plaint is  the  refusal  to  charge  that  the  jury  sliould  find  for  the  de- 
fendants if  the  death  of  the  decedent  was  produced  by  the  careless- 
ness of  the  railroad  company,  or  if  there  was  a  failure  of  proof  that 
it  was  not  produced  by  the  fault  of  the  railroad  company. 

Without  admitting  that  negligence  on  the  part  of  the  railroad 
company  would  bar  a  recovery,  it  is  sufficient  to  say  that  there  was 
no  proof  whatever  as  to  any  negligence  of  the  company,  and  so  no 
evidence  upon  which  to  base  an  instruction  in  that  respect. 

It  is  supposed  that^  as  the  declaration  alleges  that  the  death  was 
produced  without  any  fault  on  the  part  of  the  railroad  company,  it 
was  necessary  to  prove  the  averment.  But  if  no  fault  of  the  com- 
pany was  shown,  it  might  be  presumed  there  was  none.  The  alle- 
gation, too,  was  not  material,  and  so  unnecessary  to  be  proved* 
The  ninth  refused  instruction  asked  by  the  defendant  was  substan- 
tially the  same  as  the  appellant's  fifth  refused  instruction  in  Roth 
y*  Bppy^  80  HI.  288,  which  the  court  there  held  to  have  been  prop- 
erly refosed. 
The  jodgmentof  the  Api)eUate  Court  will  be  affirmed. 

Judgment  affirmed, 

Wai«kvb,  C.  J.  I  am  unable  to  concur  in  holding  the  owner  of 
the  property  liable  in  this  case. 
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NoTB  BT  THB  RcpoBTUi.  -  InWinsptary.  Accident  Itu.  0>^  42  L.  T.  (S.  S.)  900,  a  poAicj 
insured  a^^ainst  **  any  personal  injury  caused  by  accidental  external  risible  meana,  within 
the  intention  of  the  policy  and  its  provisions,  and  the  direct  effect  of  such  injury  should 
occasion  his  death  within  three  calendar  mouths  from  the  happening  of  such  injury  ;  '*  it 
being  further  provided  that  no  claim  should  be  made  under  the  policy  *'  for  any  injury 
from  any  accident  unless  such  injury  should  be  caused  by  some  outward  and  visible  means, 
of  which  proof  satisfactory  to  the  directors  could  be  furnished,  and  that  the  insurance 
should  not  extend  to  *  *  *  *  any  injury  caused  by  or  arising  from  natural  disease  or 
weakness  or  exhaustion  consequent  upon  disease,  or  any  medical  or  surgical  treatment  or 
operation  rendered  necessary  by  disease  ;  or  to  any  death  arising  from  disease,  although 
such  death  may  have  been  accelerated  by  accident."  Whilst  the  policy  was  in  force,  W., 
in  crossing  and  fording  a  stream  or  brook,  was  seized  with  an  epileptic  fit,  and  f^  down  in 
the  said  stream,  and  then  and  there,  whilst  suffering  such  fit,  was  drowned.  He  did  noi 
sustain  any  personal  injury  to  occasion  death  other  than  drowning.  Held,  that  a  reooveiy 
could  be  had  by  his  executors.  Kblly,  0.  B.,  could  "  not  bring  himself  to  entertain  a  shadow 
of  doubt  in  the  matter. "  The  inquiry  was,  what  was  the  cauga  cautans  f  "If  there  be  a 
meaning  in  words,  and  if  the  English  language  admits  of  a  statement  with  a  plain  and 
grammatical  meaning  of  the  cause  of  an  individual's  death,  it  is  to  my  apprehension  dear 
that  here  drowning  was  the  cause,  and  the  only  cause,  of  the  death  of  the  insured.  Tlia 
drowning  may  have  been  occasioned  by  the  deceased  having  falling  down  in  the  water 
from  the  fit  of  epilepsy,  and  that  fit  may  have  been  occasioned  by  a  constitutional  habit  of 
body,  making  it  dangerous  for  him  to  expose  his  limbs  to  the  action  of  cold  water,  the  ooe 
cause  preceding  the  other,  and  being  what  logicians  call  the  causa  sine  qvd  non^  but  for 
which  the  death  would  perhaps  not  have  happened,  but  not  being  in  the  proper  sane  of 
the  word  the  actual  proximate  cause  of  death.  The  real  causa  oouaan*  in  this  case  was 
the  influx  of  water  into  the  deceased  man's  lungs,  and  the  consequent  stoppage  of  his 
breath,  and  so  he  was  drowned.  Any  thing  which  led  to  tliat,  such  as  his  b^ng,  if  he  were, 
subject  to  epileptic  fits,  or  being  seized  with  a  fit  while  crossing  the  stream,  would  be  a 
cattga  itine  qyd  non.  If  he  had  not  had  the  fit  he  probably  would  have  crossed  the  stream 
in  safety,  but  that  does  not  make  the  fit  the  cauea  eausans,  the  actual  proximate  cause  of 
his  death."  The  question  then  arose,  was  a  death  by  drowning  within  the  policy  ?  On 
this  point,  the  learned  Judge  quoted  from  Trew  v.  By.  PoMtngers^  Age.  Co.,  <S  H.  &  X.  839» 
where  Cockbubn,  C.  J.,  said  :  "  Mr.  Lush  ingeniously  puts  it,  that  to  be  within  the  policy, 
the  death  must  be  from  some  vie  maJoTy  from  something  without ;  that  where  the  causa 
is  one  that  would  produce  immediate  death  without  any  outward  lesion,  it  is  not  a  case 
within  the  i>olicy,  and  therefore  that  the  policy  does  not  apply  to  the  case  of  a  death  \j 
the  action  of  water.  If  this  be  correct,  the  case  of  a  man  who  fell  from  the  top  of  a  hlfh 
house,  or  one  who  fell  overboard  from  a  ship,  or  a  case  of  suffocation  by  fire,  would  not  be 
within  the  policy.  But  we  do  not  accede  to  this  argument ;  and  we  think  that  a  caae  of 
death  by  drowning  is  a  case  of  death  by  accident  within  the  meaning  of  the  policy,  for 
which  the  defendants  are  liable."  Huddlbston,  B.,  hi  the  principal  case  was  **  not  withoiit 
considerable  doubt,"  but  *'  after  some  hesitation  "  coincided  with  the  chief  banm.  He 
observed:  "  It  cannot  be  said  in  this  case  that  the  injury  was  caused  directly  by  the  epl- 
leptic  fit.  It  was  caused  by  immersion  in  the  water  and  the  consequent  sulfocation  wUch 
was  the  direct  cause  of  the  death,  and  therefore  it  does  not  come  within  tho  dauae  of  the 
policy  by  which  the  directors  seek  to  protect  themselves  in  case  of  the  Insnrad^ 
arising  from  disease  or  from  exhaustion  consequent  thereupon.*' 

See  Kirchner  y.  JfyerB,  post. 
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Orbell  t.  People. 

(94  111.  tf6.) 
Oriminal  law — burglary  —  stahU. 

A  st&ble  is  a  "baildiog"  within  the  statute  of  burglary.* 

CONVICTION  of  burglary.    The  opinion  states  the  case. 

Afoore  <§  Warjier,  for  plaintiffs  in  error. 

K  S.  Van  Metevy  State's  attorney,  and  William  Fuller y  for  people. 

Scott,  J.  Henry  J.  Orrell  was  indicted  at  the  December  term, 
1879,  of  the  De  Witt  Circnit  Court,  jointly  with  Thomas  Rea  and 
Henry  Rossell,  for  the  crime  of  burglary.  The  offense  consisted  in 
entering  and  taking  from  the  stable  of  Sandusky  Wilson,  in  the 
night  time,  a  set  of  harness  of  the  value  of  126.  It  appears  Russell 
pleaded  guilty,  and  Orrell  and  Rea  having  pleaded  not  guilty,  on 
trial  both  of  them  were  convicted,  and  sentenced  to  the  penitentiary 
for  a  term  of  years.    Orrell  alone  prosecutes  this  writ  of  error. 

[Omitting  immaterial  matters.] 

A  point  is  made  against  the  indictment,  that  it  is  averred 
defendant  broke  and  entered  a  stable,"  and  that  it  contains  no 
averment  it  was  a  '^building."  It  is  suggested  such  an  averment  is 
necessary,  as  a  ''  stable''  is  not  included  in  the  statute  in  relation  to 
burglary  nnless  it  comes  under  the  general  classification  of  ^' other 
buildings,"  and  it  is  said  that  fact  should  not  be  presumed.  A 
'' stable,"  as  that  word  is  commonly  used  and  understood,  is  the 
equivalent  of  ''building,"  and  is  therefore  fairly  included  in  the 
ctatnte  defining  burglary  in  that  class  of  structures  denominated 
other  buildings." 
The  judgment  will  be  affirmed. 

Judgment  affirmed, 

•See  JSeote  y.  BiiMXa  Vt.  287)«  n  Am.  Bsp.  aw. 
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Wilms  v.  Jess. 

(94  m.  464.) 

IRnei — support  of  surfacs  —  superineumbent  weighi, 

Qnenrbo  owns  minerals  and  the  right  of  mining  in  the  land  of  another  is  bound 
to  leave  sufficient  supports  for  the  superincumbent  soil  in  its  natural  state,* 
and  in  an  action  for  injury  by  subsidence,  if  there  are  buildings  on  sachsoll, 
the  burden  is  on  him  to  show  that  the  snbsidenoe  was  caused  by  their 

weight. 

ACTION  for  injury  to  surface  of  soil.     The  opinion  states  the 
case.    The  plaintiff  had  judgment  below. 

Palmer,  Palmer  £  Ros8y  for  appellant. 

Patton  S  Lanphier,  and  McOuire  &  Hamilton,  for  appellee. 

ScHOLFiEiD,  J.  Appellee  brought  an  action  on  the  case  against 
appellant  and  another,  in  the  Circuit  Court  of  Sangamon  county, 
for  injuries  to  appellee's  premises,  caused  by  the  removal  by  the  ap- 
pellant and  his  co-defendant  of  the  underlying  strata  of  coal,  with- 
out leaving  sufficient  support  for  the  surface. 

The  entire  title  to  the  lot  of  ground  involved  in  the  litigatioii. 
was  originally  in  Jacob  Bunn;  but  on  the  29th  day  of  March, 
1870,  he  leased  to  the  assignor  of  appellant  and  his  ca-defendant 
*'  the  sole  and  exclusive  right  of  boring,  digging  and  otherwise  pros- 
pecting for  coal,"  in  a  large  body  of  land,  including  this  lot,  and  of 
'*  taking  out  and  working  the  said  coal,  together  with  the  right  of 
way  and  surface  of  so  much  of  the  track  as  may  be  necessary  for 
the  economical  use  of  the  same."  The  lease  contained,  among 
others,  this  clause:  ''It  is  further  understood  and  agreed,  that  the 
said  party  of  the  second  part  shall  mine  the  coal  in  a  workmanlike 
manner,  no  pillars  to  be  withdrawn  within  six  hundred  (600)  feet  of 
the  shaft,  and  that  the  entries  giving  access  to  the  coal  not  rained  at 
the  termination  of  this  lease  shall  be  turned  over  to  the  party  of  the 
first  part  in  as  good  condition  as  the  nature  of  the  mine  will  ad- 
mit." 

*  See  7atul«a  ▼.  IFrC0M  (66  Ind.  819), 89  Am.  Bep.  100;  lAotngitm^  t.  Mottmona  OonM,  Ob. 
(49  Iowa,  809),  81  Am.  Bep.  150. 
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On  the  5th  day  of  October,  1877,  Bann,  havm^  previously  sold, 
conveyed  this  lot  to  appellee,  making  this  exception  in  the  deed: 
"Except  all  coals  and  minerals  of  ev^erj  description  under  the  sur- 
face of  said  premises  (which  is  heroby  expressly  reserved),  and  the 
right  to  take  therefrom  all  coals  and  minerals,  with  the  privilege 
of  extending  entries  thereunder." 

Appellee  at  once  took  possedsios.  of  the  lot  and  soon  thereafter 
commenced  making  improvements  thereon,  and  had  dug  a  well, 
constructed  a  cistern,  began  the  erection  of  a  house  which  was  esti- 
mated to  cost  some  15,500,  and  progressed  therewith  until  the 
brick-work  was  completed,  (he  frame- work  raised  and  sheeted  ready 
for  werther-boarding,  and  the  roof  and  cupola  completed,  when  the 
surface  of  the  underlying  soil  suddenly  subsided  for  the  distance  of 
somo  three  feet,  and  thereby  seriously  damaged  the  house  and 
destroyed  the  well  and  cistern. 

This  was  caused  by  appellant  and  his  co-defendant  mining  and 
removing  the  strata  of  coal  underlying  the  lot 

The  gist  of  the  action  as  averred  in  the  several  counts  of  the 
declaration  is,  the  mining  and  removal  of  the  coal  without  leaving 
safficicnt  support  for  the  surface. 

Appellant  and  his  co-defendant  pleaded  not  guilty.    The  cause 
was  sabmitted  to  a  jury  who  returned  a  verdict  finding  the  defend- 
ants guilty,  and  assessing  the  plaintiff's  damages  at  $1,000.    The 
Circuit  Court,  after  overruling  motions  for  new  trial  and  in  arrest 
of  judgment,  rendered  judgment  upon  this  verdict,  and  appellant 
took  the  case,  by  appeal,  to  the  Appellate  Court  for  the  third  dis- 
trict, where  the  judgment  of  the  Circuit  Court  was  affirmed. 
The  present  appeal  is  from  that  judgment  of  affirmance. 
The  lease  under  which  appellant  claims  confers  the  right  to  work  ' 
the  mine  and  take  out  the  coal,  and  as  incident  thereto,  the  use  of 
usual  and  appropriate  means  therefor;  and  it  also  gives  a  right  of 
way  and  surface  use  of  so  much  of  the  superincumbent  soil  as  is 
necessary  for  the  economical  and  efficient  working  of  the  mine.    It 
does  not,  however,  assume  to  confer  any  right  to  destroy  or  injure 
or  farther  burden  the  superincumbent  soil. 

Where  the  surface  of  land  belongs  to  one  and  the  minerals  to 
another,  no  evidence- of  title  appearing  to  regulate  or  qualify  their 
rights  of  enjoyment,  the  owner  of  the  minerals  cannot  remove  them 
without  leaving  support  sufficient  to  maintain  the  surface  in  its 
nataral  state.    Humphreys  y.  Brogden,  12  Q.  B.  743  (1  Eng.  L:iw  & 
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Eq.  241);  Harris  v.  jRydinf/,  5  M.  &  W.  59 ;  Smart  v.  Morion,  5  Ell. 
ABLdO. 

Bnt  it  is  oon tended^  appellant  and  liis  co-defendant  were  exoner- 
ated from  protBoting  the  jurfaoe,  because  the  lease  here  stipulates 
that  ^no  pillars  shall  be  withdrawn  within  six  hundred  feet  of  the 
shaft,"  upon  the  principle  that  "  having  expressed  some,  the  part- 
ies have  expressed  all  the  oonditions  by  which  they  intend  to  be 
hound  under  that  instrament.'* 

By  looking  to  the  lease  we  think  it  quite  clear  this  stipulation 
has  relation  to  the  mine  only,  and  no  reference  whatever  to  the  su- 
perincumbent soil  The  whole  clause  relates  to  the  manner  of 
working  the  nine  and  the  condition  in  which  it  shall  be  IcfL  It 
requires  that  the  mining  shall  be  done  in  a  workmanlike  manner, 
that  no  pillars  shall  be  withdrawn  within  six  hundred  feet  of  the 
«haf t,  and  tliat  the  entries  giving  access  to  the  coal  not  mined  at 
the  tcnninalion  of  tiie  lease,  shall  be  turned  over,  etc.,  in  good  con- 
•diLion,  etc.,  etc.  —  all  for  tlie  obvious  purpose  of  preserving  the 
skaf  t  and  access  to  coal  not  mined. 

]^o  attempt  is  made  to  regulate  the  rights  and  obligations  of  the 
parties  in  respect  of  the  superincumbent  soil,  further  than  to  con- 
fer the  rigiit  of  way  thereover,  and  the  surface  use  to  the  extent 
neoessary  io  an  ei&cient  and  economical  working  of  the  mine,  leav- 
ing them  1o  be  governed  in  other  respects  in  reference  thereto  by 
the  common  law. 

The  rule  is  well  settled,  when  one  owning  the  whole  fee  grants 
the  minerals,  reserving  the  surface  to  himself,  his  grantee  is  enti- 
tled only  to  so  much  of  the  minerals  as  he  can  get  without  injury 
to  the  6U{)erincumbent  soil.  Ooleman  v.  Chadwicky  8  Penn.  St.  81; 
Horner  X.  Wahon,  29  P.  F.  Smith,  251;  s.  c,  21  Am.  Rep.  55; 
Jones  V.  WagmTy  10  P.  F.  Smith,  429,  s.  c,  5  Am.  Rep.  385;  Z/ar- 
r%^  V.  Rifding,  sitpra;  Zinc  Co,  v.  Franhlinite  Co.,  13  N.  J.Eq.  342; 
Stnarl  v,  Morton,  supra. 

And  it  is  held,  where  a  land-owner  sells  the  surface,  reserving  to 
himself  tlie  minerals  with  power  to  get  them,  he  must,  if  he  intends 
to  have  power  to  get  them  in  a  way  which  will  destroy  the  surface* 
frame  the  reservation  in  such  a  way  as  to  show  clearly  that  he  is 
intended  to  have  that  power.    Hext  v.  Oill,  L.  R.,  7  Ch.  App.  C99. 

But  it  is  contended,  this  obligation  to  protect  the  superincambcnt 
soil  only  extends  to  the  soil  in  its  natural  state,  and  that  no  oblige* 
tion  rests  on  the  owner  of  the  subjacent  strata  to  support  additiona.! 
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boildingSy  in  the  absence  of  express  stipulation  to- tbat  effect.  This 
is  doubtless  time,  but  "the  mere  presence  of  a  building  or  other 
structure  upon  the  surface  does  not  prevent  a  recorery  for  injuries 
to  the  surface,  unless  it  is  shown  that  the  subsidence  would  not 
hare  occurred  except  for  the  presence  of  the  buildings.  Where  the 
injury  would  have  resulted  from  tlie  act  if  no  buildings  existed 
upon  the  surface,  the  act  creating  the  subsidence  is  wrongful  and 
renders  the  owners  of  the  mines  liable  for  all  damages  that  result 
therefrom,  as  well  to  the  buildings  as  to  the  land  itself."  Wood  on 
Nuisance,  §  201 ;  Brown  v,  Bobins,  4  HurL  &  Nor.  185;  Earner  v. 
Knowles^  6  id.  459. 

The  act  of  removing  all  support  from  the  superincumbent  soil 
hSf  prima  facie,  the  cause  of  its  subsequently  subsiding,  but  if  the 
subsiding  is,  in  fact,  caused  by  the  weight  of  buildings  erected 
subsequent  to  the  execution  of  the  lease  of  the  mine,  this  is  in  the 
nature  of  contributive  negligence,  and  may  be  proved  in  defense. 
The  authorities  do  not  require  that  plaintiff's  proof  shall  exclude 
that  hypothesis  in  the  first  instance. 

The  finding  of  the  appellate  court  that  the  judgment  of  the 
Circuit  Court  is  sustained  by  the  evidence,  there  being  evidence 
tending  to  that  end,  relieves  us  from  a  discussion  of  the  evidence. 

We  think  the  instructions  given  by  the  Circuit  Court  are  sub- 
stantially in  harmony  with  the  views  herein  expressed,  and  there  ia 
no  error  of  law  complained  of  in  any  other  respect. 

The  judgment  of  the  appellate  court  is  affirmed. 

Judgment  affirmed^ 


Eagle  Packet  Company  v.  Defries. 

(94ni.  698.) 

KegUgenee — evidence  ef — faJUng  qf  landing  fUemkfrem  etecanbeai, 

'When  a  steamboat  is  patting  passengers  ashore  at  a  wharf,  the  fall  of  the 
landing  plank,  while  a  passenger  is  carefully  walking  over  it,  is  presnmp* 
tlTe  evidence  of  negligence  on  the  part  of  the  steamboat  proprietor. 

ACTION  for  a  personal  injury  sustained  by  plaintiff  in  disem^ 
barking  from  defendant's  steamboat.    The  opinion  states  the 
point     The  plaintiff  had  judgment  below. 
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Morris  A.  Locke  and  Dummer^  Brown  d  Rusaell,  for  appellant 

Snedeker  £  Hamilton^  for  appellee. 

DiGKflYy  J.  From  a  careful  examination  of  the  evidence,  we  are 
satidfied  the  plaintiff  was  entitled  to  a  verdict  in  her  favor.  There 
ifl  nothing  in  the  record  tending  to  prove  a  want  of  ordinary  care 
on  her  part^  which  could  have  contributed  to  her  injury.  It  is, 
however,  insisted  there  is  an  entire  absence  of  proof  of  negligence 
on  the  part  of  defendant  This  view  of  the  case  results  from  a  mis- 
apprehension of  the  legal  effect  of  the  evidence  introduced  by  the 
plain ti£L  It  was  clearly  the  duty  of  defendant  to  provide  means 
by  which  plaintiff  could  safely  go  from  the  boat  to  the  wharf ;  and 
the  fact  that  the  stage-plank  used  for  that  purpose  fell  whilst 
plaintiff,  in  the  exercise  of  due  care,  was  walking  over  it,  is  prima 
facie  evidence  of  negligence  on  the  part  of  the  defendant  in 
the  performance  of  that  duty,  and  casts  upon  the  defend- 
ant the  burden  of  proving  that  the  falling  of  the  plank  was  the 
result  of  an  accident  for  which  defendant  was  not  responsible. 
This  position  is  sustained  by  the  ruling  of  this  court  in  Piilsburg, 
CincinncUi  and  St.  Louis  Railway  Co.  v.  Thompson,  56  III-  138, 
and  of  the  Supreme  Court  of  the  United  States  in  Railroad  Co.  v. 
Pollard,  22  Wall.  342,  and  in  Siokes  v.  SalionstaU,  13  Pet  18L 
In  the  last-named  case  it  is  held  that  the  upsetting  of  a  stage-coach, 
by  which  a  passenger  is  injured,  is  prima /a<n«  evidence  of  negli- 
gence on  the  part  of  the  driver,  and  casts  upon  the  proprietor  the 
burden  of  showing  the  driver  was  in  every  respect  qualified,  and 
acted  witii  reasonable  skill  and  the  utmost  caution. 

When,  therefore,  in  the  case  at  bar,  it  is  shown  the  plaintiff  has 
been  injured  by  the  falling  of  the  stage-plank,  the  burden  is  cast 
upon  the  defendant  to  show  this  was  caused  by  an  accident  which, 
by  the  exercise  of  ordinary  care  on  the  part  of  defendant's  servants, 
could  not  have  been  avoided.  It  is  true,  the  evidence  tends  to  show 
the  end  of  the  boat  was  moved  around  by  the  wind,  and  this  caused 
the  stage-plank  to  fall  ;  but  it  does  not  appear  the  boat  was  fast- 
ened to  the  wharf  in  any  way,  or  that  it  could  not  have  been  so 
fastened  as  to  have  prevented  its  being  moved  by  the  wind.  The 
evidence  wholly  fails  to  establish  oixlinary  care  on  the  part  of  the 
defendant  to  prevent  the  falling  of  the  stage-plank. 

[Omitting  other  matters.] 

Judgment  affirmed. 
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State  y.  Bloom. 

(68  Ind.  54.) 

OrinUnal  law — evidence  of  good  ehan^eter, 

Ohi  the  trial  of  an  indictment  for  larceny,  the  prisoner's  evidence  of  good  char* 
acter  most  be  oonfined  to  liis  character  for  honesty  and  integrity. 

INDICTMENT  for  larceny.     The  opinion  states  the  case.    The 
prisoner  was  acquitted  below. 

T.  W.  Woollen,  attorney-general,  and  8.  M,  Heneh,  prosecuting 
attorney,  for  the  State. 

&  JB.  Sinclair  and  H.  C.  Hanna,  Jr.,  for  appellee. 

WoBDEH,  J.  The  appellee  was  indicted  in  the  court  below,  for 
lar jeny,  and,  upon  trial,  was  acquitted. 

On  the  trial,  the  defendant  was  permitted  to  prove,  as  part  of 
her  defense,  and  over  the  exception  of  the  prosecuting  attorney, 
tliat  her  general  moral  character  or  reputation,  in  the  neighbor- 
hood in  which  she  lived,  was  good,  the  prosecuting  attorney  insist- 
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ing  that  the  evidence  should  be  confined  to  the  defendant's  general 
reputation  in  the  neighborhood  in  which  she  lived,  for  honesty  and 
integrity. 

The  State  brings  the  case  here  for  the  purpose  of  settling  the 
question  of  law  involyed. 

[Omitting  a  statutory  consideration.] 

The  question  involved  must  be  decided,  then,  upon  general  prin- 
ciples of  law,  for  we  are  aware  of  no  statute  which  controls  it.  It 
maybe  observed  that  the  terms  "general  character"'  and  "general 
moral  character  "  are  frequently  used  in  the  books,  not  as  embracing 
every  trait  of  character,  or  one's  character  in  every  particular,  but 
as  excluding  particular  facts  of  conduct.  Thus,  a  standard  author 
Bays  :  "  The  inquiry,  too,  must  be  confined  ♦  ♦  ♦ 
to  the  general  character  of  the  prisoner,  and  must  not  condescend 
to  particular  facts/'    1  Taylor's  Ev.,  §  326. 

General  character  is  shown  by  general  reputation,  and  not  by  the 
particular  facts  of  one's  life  ;  but  the  general  reputation  may  well 
be  confined  to  the  particular  traits  of  character  that  are  supposed 
to  render,  to  some  extent,  the  commission  of  the  crime  charged 
improbable.  The  author  above  quoted,  in  the  same  paragraph, 
says : 

"  In  all  cases,  too,  when  evidence  is  admitted  touching  the  general 
character  of  the  party,  it  ought  manifestly  to  bear  reference  to  the 
nature  of  the  charge  against  him  ;  as,  for  instance,  if  he  be  accused 
of  theft,  that  he  has  been  reputed  an  honest  man  ;  if  of  treason,  a 
man  of  loyalty." 

This  seems  to  be  the  doctrine  of  all  the  books.  Thus,  in  1  GreenL 
Ev.,  §  54,  it  is  said,  that,  "in  all  cases,  when  evidence  is  admitted 
touching  the  general  character  of  the  party,  it  ought  manifestly  to 
bear  reference  to  the  nature  of  the  charge  against  him."  And  in 
the  third  volume  of  the  same  work,  section  25,  it  is  said  that  *'  The 
evidence,  when  admissible,  ought  to  be  restricted  to  the  trait  of 
character  which  is  in  issue ;  or  as  it  is  elsewhere  expressed,  ought 
to  bear  some  analogy  and  reference  to  the  nature  of  the  charge  ;  it 
being  obviously  in*elevant  and  absurd,  on  a  charge  of  stealing,  to 
inquire  into  the  prisoner's  loyalty  ;  or  on  a  trial  for  treason,  to  in* 
quire  into  his  character  for  honesty  in  his  private  dealings." 

We  make  the  following  extract  from  the  opinion  of  the  Supreme 
Oourt  of  California,  in  the  case  of  People  v.  Fair^  43  Cal.  137,  148. 
The  court  saya  : 
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"Mr.  Phillips,  in  his  work  on  Evidence,  expresses  the  true  rule 
upon  this  sabject,  and  which  will  be  found  to  accord  with  the  cur- 
rent of  judicial  decisions,  and  the  opinions  of  the  text  writers  upon 
the  law.  He  says  :  *  On  a  charge  of  stealing  it  would  be  irrelevant 
and  absurd  to  inquire  into  the  prisoner's  loyalty  or  humanity ;  on  a 
charge  of  high  treason,  it  would  be  equally  absurd  to  inquire  into 
his  honesty  and  punctuality  in  private  dealings.  Such  evidence 
relates  to  principles  of  moral  conduct,  which,  however  they  might 
operate  on  other  occasions,  would  not  be  likely  to  operate  on  that 
which  is  alone  the  subject  of  inquiry.  It  would  not  afford  the 
least  presumption  that  the  prisoner  might  not  have  been  tempted 
to  commit  the  crime  for  which  he  is  tried,  and  is  therefore  totally 
inapplicable  to  the  point  in  question.'     Page  490. 

"It  is  apparent  that  if  such  an  inquiry  must,  upon  objection  by 
the  prosecution,  have  been  excluded  for  mere  irrelevancy,  had  the 
prisoner  sought  to  introduce  it  on  her  own  behalf,  the  same  rule 
fihonld  have  rejected  it  when  tendered  by  the  prosecution  itself." 

We  deem  it  unnecessary  to  multiply  authorities  upon  this  point, 
but  wo  may  observe  that  it  was  said  in  the  case  of  Fletcher  v.  State^ 
49  Ind.  124  ;  s.  c.  19  Am.  Rep.  C73,  that  "when  the  purpose  was 
to  inquire  into  the  character  of  the  defendant,  the  inquiry  was 
generally  limited  to  that  trait  of  character  which  had  some  rele- 
vancy to  the  question  in  issue." 

We  may  observe,  before  closing  this  opinion,  that  if  a  defend- 
anty  when  put  upon  trial  for  an  alleged  crime,  has  a  right  to  prove 
his  good  character  in  all  respects  and  in  all  its  traits,  without  limi- 
tation to  the  traits  supposed  to  render  the  commission  of  the  crime 
improbable,  and  gives  such  evidence,  it  would  seem  to  follow  that 
the  State  would   then  have  a  right  to  attack  that  character  in  as 
broad  a  sense  as  that  in  which  it   was  sustained  by  the  evidence 
given  bj  the  defendant.     The  State  would  have  the  right,  in  other 
words,  to  disprove  the  case  made  by  the  defendant  as  to  character 
in  all  its   parts.    Nothing  occurs  to  us  that  the  defendant  may 
prove  by  way  of  defense,  which  the  State  may  not  disprove.  Hence, 
if  on  the  trial  of  a  woman  for  larceny,  she  legally  gives  evidence  of 
her  general  good  character,  without  limitation,  that  evidence  would 
inclade  good  character  as  to  chastity,  veracity,  etc.,  as  well  as  lion- 
esty.     Tlie  State,  it  would  seem,  could  tlien  attack  the  case  made  by 
her  in  all  its  parts,  and  show  that  her  general  character  for  chastity, 
•  Vol-.  XXXIV— 32 
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Teraeity,  eta,  as  well  us  honesty,  was  bad.  The  law  does  not  con- 
template the  raising  of  such  irrelevant  issues. 

We  are  of  opinion  that  the  court  erred  in  not  limiting  the  de- 
fendant's evidence  of  character  to  her  reputation  for  honesty  and 
integrity. 

The  appeal  is  sustained,  at  the  costs  of  the  appellee. 

Appeal  sustained. 


Burks  y.  Andersok. 

(e8Ind.9GB.) 

Interest  —  after  maturitif. 

A  note^  proYidlng  for  a  conveDtional  rate  of  interest,  but  omitting  to  provide 
for  the  rate  of  interest  after  maturity,  draws  the  legal  rate.    {See  note, 

ACTION  on  a  note.    The  opinion  state^  the  case.    The  plaintiff 
had  judgment  below,  and  appealed. 

if.  JI.  Kiddy  for  appellant 

Scott,  J.  This  suit  was  commenced  in  the  Wabash  Circuit  Court 
on  the  22d  day  of  November,  1877,  against  William  and  Bhoda  An- 
derson, the  appellees,  to  i*ecover  judgment  on  a  note  given  by  Wil- 
liam Anderson  and  to  foreclose  a  mortgage  given  by  both  to  secure 
its  payment  Rhoda  was  the  wife  of  William.  The  complaint  is 
in  the  usual  form.  The  appellees  answered  the  general  denial,  and 
the  parties  agreed  that  all  matters  of  defense  might  be  given  in 
evidence  under  this  answer.  A  jury  was  waived  and  the  caase 
submitted  to  the  court.  There  was  a  finding  for  the  appellant  m 
the  sum  of  $1,555.38.  There  was  a  motion  for  a  new  trial  by  the 
appellant,  which  was  overruled  on  exception.  The  appellant 
then  moved  for  a  judgment  bearing  ten  per  cent  interest,  which 
was  overruled  and  the  appellant  excepted  to  this  ruling,  and 
judgment  was  pronounced  bearing  six  per  cent  interest  The  evi- 
dence is  in  the  record. 

The  appellant  assigns,  as  errors,  the  overruling  of  his  motion  tot 
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a  new  trial,  and  the  ovcriniling  of  his  motion  for  a  jadgment  bear- 
ing ten  per  cent  interest  on  the  amount  found  due  him. 
The  following  is  a  copy  of  the  note  : 

«  $3,526i^0.  Wabash,  Ind.,  Oct.  23,  1873. 

''Thirty-six  months  after  date,  I  promise  to  pay  to  the  order  of 
Daniel  Burns,  three  thousand  five  hundred  and  twenty-six  dollars 
and  fifty  cents,  with  interest  at  ten  per  cent  per  annum,  value  re- 
ceived, without  any  relief  whatever  from  valuation  or  appraisement 

laws. 

**WiLUAM  Anderson." 

The  following  are  the  facts  substantially  as  sworn  to  by  both  par- 
ties: 

Appellee  William  Anderson  borrowed  of  appellant,  September 
20,  1856,  $200,  and  gave  his  note  duo  one  day  after  date,  and 
agreed  by  parol  to  pay  him  twelve  per  cent  interest.  On  the  15th  day 
of  March,  1850,  the  parties  compounded  the  interest  at  twelve  per  cent 
due  on  this  note,  and  added  it  to  the  principal,  and  appellee  gave 
a  note  for  the  same.  On  August  IG,  18G1,  the  parties  again  com- 
pounded the  interest  due  iu  the  same  way,  and  a  renewal  note  was 
given  for  this  and  the  principal.  On  the  3d  day  of  July,  1861, 
appellant  borrowed  of  appellee  1440  more,  giving  his  note  for 
$500,  appellee  reserving  twelve  per  cent  interest  for  the  year.  On 
the  18th  day  of  November,  18G1,  appellee's  brother  took  up  both 
these  notes,  and,  incorporating  the  amounts  with  a  debt  of  his  own, 
gave  his  note  for  all.  This  note  was  renewed  by  the  brother,  Au- 
gust 16,1867,  and  the  interestcompounded  and  chargedat  twelve  per 
cent  as  before.  On  the  23d  day  of  November,  1872,  the  debt  of 
appellee  was  separated  from  that  of  his  brother,  and  a  new  note 
given  by  appellee,  William  Anderson,  incHiding  interest  com- 
pounded at  twelve  percent  yearly  as  before.  November  23,  1873,  the 
interest  was  again  added  at  twelve  per  cent  and  the  note  iu  suit  given, 
^hich  also  included  interest  compounded  annually  at  twelve  per  cent 
to  maturity.  All  the  notes  given  were  due  one  day  after  date, 
except  the  one  in  suit,  and  silent  as  to  interest.  The  interest  was 
always  compounded  after  due,  except  in  the  case  of  the  note  sued 
en,  and  time  always  given  on  both  principal  and  interest 

Payments  were  made  on  these  notes  as  follows  :  February  18, 
187i,  $100.     April  1,  1871,  $400.    October  23,  1872,  $10. 
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This  case  is  like  the  case  of  Burns  v.  Atiderson,  C8  Ind.  181, 
decided  at  the  present  term  of  this  courts  except  that  in  that  case 
the  note  did  not  specify  any  rate  of  interest,  and  in  this  case  the  note 
does  provide  for  ten  per  cent  per  annum.  The  question  as  to  the 
method  of  computing  the  interest  was  fully  decided  in  that  case, 
and  what  is  said  there  applies  to  this  case  as  to  the  method  of  com- 
puting interest  up  to  the  time  of  giving  the  note  sued  on  in  this 
case. 

We  are  unable  to  tell  the  precise  method  adopted  by  the  Circuit 
judge  in  computing  the  interest.  But  we  presume  that  the  inter- 
est was  computed  at  six  per  cent  up  to  the  giving  of  the  note  sued 
on  ;  then  ten  per  cent  on  the  amount  due  at  that  time,  until  the- 
maturity  of  the  note,  and  six  per  cent  after  the  maturity  of  the 
note,  until  the  time  the  judgment  was  rendered  ;  and  in  fixing  the 
rate  of  interest,  the  judgment  should  bear,  the  court  applied  the  rule, 
that  all  judgments  on  contract  should  bear  the  same  rate  of  interest 
which  the  contract  is  bearing  at  the  time  it  is  merged  in  the  judg- 
ment. 

Two  questions  are  presented  for  our  determination  : 

1.  What  rate  of  interest  did  the  note  bear  after  maturity  ? 

2.  What  rate  of  interest  shouW  have  been  specified  in  the  judg* 
ment? 

The  appellee  promised   to  pay  the  appellant  so  much  money,, 
with  ten  per  cent  interest  on  a  day  certain.    He  violated  his  con- 
tract, and  did  not  pay.     The  law  in  force  at  the  time  this  promise 
was  made,  provided  that  for  its  violation   the  parties  themselves 
might  fix,  in   writing,  the  measure  of  damages,  not  however  to 
exceed  ten  per  cent  per  annum.    In  the  absence  of  an  agreement 
in  writing,  fixing  the  measure  of  damages,  the  law  fixes  the  measure 
of  damages,  in  such  a  case,  at  six  per  cent  per  annum.     In  this 
case  the  note  did  not  provide  what  tlie  rate  of  interest  should  be- 
after  maturity.    The  law  therefore  fixed  the  rate  of  interest,  as  a 
measure  of  damages,  at  six  per  cent  per  annum  after  the  maturity 
of  the  note. 

In  the  case  of  Brewster  v.  Wakefield,  22  How,  118,  Mr.  Chief 
Justice  Taney,  in  delivering  the  opinion  of  the  court  upon  this 
precise  question,  uses  the  following  language  :  *'  The  contract  being 
entirely  silent  as  to  interest,  if  the  notes  should  not  ba  punctaaUj 
paid,  the  creditor  is  entitled  to  interest  after  that  time  by  opera- 
tion of  law,  and  not  by  any  provision  in  the  contract"  And  further 
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silong  iu  the  opinion,  lie  sujs  :  "  Nor  is  there  any  thing  in  the  char- 
.acter  of  this  contract  that  should  induce  the  court,  by  supposed  in- 
tendment of  the  parties  or  doubtful  inferences,  to  extend  the  stipu- 
lations for  interest  beyond  the  time  specified  in  the  written  contract 
The  law  of  Minnesota  has  fixed  seven  per  cent  per  annum  as  a  rea- 
sonable and  fair  compensation  for  the  use  of  money  ;  and  where  a 
party  desires  to  exact,  from  the  necessities  of  the  borrower,  more 
than  three  times  as  much  as  the  legislature  deems  reasonable  and 
just,  be  must  take  care  that  the  contract  is  so  written,  in  plain  and 
unambiguous  terms ;  for  with  such  a  claim,  he  must  stand  upon 
his  bond." 

This  was,  at  the  time,  sustained  by  authority,  and  has  been  since 
followed  by  the  Supreme  Court  of  the  United  States  in  Holden  v. 
Freedman^s  Savings  &  Trust  Co.y  100  XT.  S.  72,  and  in  our  opinion, 
expresses  the  correct  rule.  The  case  of  Kilgore  v.  Powers,  5  Blackf. 
22,  is  expressly  overruled  on  this  point.  We  are  not  aware  of  any 
other  cases,  in  this  court,  that  have  followed  Kilgore  v.  Powers^ 
supra.    If  there  are  any,  they  are  also  overruled. 

[Omitting  the  other  question.] 

The  judgment  is  affirmed,  at  the  costs  of  the  appellant. 

Jvdjmejit  affirmed. 

Note  bt  tbk  Bxportkr.— See  to  the  same  effect,  Briggs  ▼.  Winsmith^  10  S.  C.  133 ;  s.  c. , 
aOAm.  Rep.  46,  and  note,  47.  In  the  very  recent  case  of  Uninn  Institution  for  Savings 
▼•  Awfon,  23  Alb  L.  J.  19),  the  conrt  say  that  the  statement  in  the  opinion  in  Brannon  r. 
fferaeU,  112 Mass.  68,  that  "the  plaintUT  recoTers  interest,  both  before  and  after  the  note 
matures,  by  virtue  of  the  contract,  as  an  incident  or  part  of  the  debt,'^  might  well  be 
modified  so  as  to  say  that  the  interest  after  the  breach  of  the  contract,  though  not  strictly 
recoverable  as  part  of  the  debt,  but  rather  as  damages,  is  ordinarily  to  be  measured 
^aooording  to  the  intention  manifested  by  the  contract,  by  the  standard  thereby 
«fltabUshed." 

In  Jersey  City  V.  O^Callahanj  12  Yroom,  849,  in  the  New  Jersey  Court  of  Errors  and 
Appeals,  the  point  decided  was,  that  where  damages  for  breach  of  contract  are  to  be 
mmrrnril  the  rate  of  interest  will  change  as  the  statutory  rate  changes  during  the  accruing 
of  the  damages,  and  Chief  Justice  Bbasuet  remarked  obiter  : 

"^Interestproper  arises  whenever  money  Is  lent  or  forborne  with  an  understanding,  ex- 
press or  implied,  that  an  equivalent  shall  be  given  for  its  use,  and  in  such  case  the  rate  of 
interest  sgreed  upon,  or  If  none  such  be  agreed  upon,  the  rate  then  existing  by  law,  is,  in 
tike  absence  of  any  new  sgreement,  the  rate  to  be  paid  untU  the  return  of  the  money.  And 
<bis  rate  prevails  notwithstanding  any  statutory  change  of  the  rate  of  interest  during  the 
-inierim.  Tlius,  for  example,  if  at  the  time  of  a  loan,  or  of  an  agreement  to  forbear  the  pay- 
ment of  money  for  interest,  the  rate  of  interest  as  stipulated,  or,  in  the  absence  of  stipula- 
<tion,  as  fixed  by  law,  should  be  seven  per  cent,  such  percentage  would  be  the  rate  payable 
smtil  repayment  of  the  principal  sum,  no  matter  when  such  principal  sum  might  fall 
^ve,  and  notwithstanding  any  alteration  in  the  legal  rate  before  such  repayment.  It  is 
qpadVo  understood  that  there  is  a  contrariety  of  Judicial  decisions  on  this  subject,  but  the 
iiiln  Just  stated  is  considered  to  be  Justified  by  the  inveterate  and  well-known  practice 
-srtta  reaped  to  the  modes  of  loaning  money  in  this  State.  Loans  that  are  Intended  to  run 
for  long  periods,  and  which  are  designed  to  stand  as  permanent  investments,  are  usually, 
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in  form  made  pajrable  after  short  terms  of  f orbeanmoe,  so  that  as  a  quesUon  of  inteDtlon, 
it  is  not  a  strained  construction  of  such  transactions  to  imply,  after  pay  day  has  arrired,  a 
renewal  of  the  agreement  with  respect  to  interest,  and  that  the  loan  is  continued  by  mntusl 
consent  upon  the  original  terms.  Therefore,  on  loans  and  on  forbearanoesi,  the  origiiud 
rate  of  interest  will  rule  until  the  repayment  of  the  money,  unless  the  rate  shall  have  been 
altered  by  a  new  agreement  between  the  parties.  In  such  cases,  it  is  interest  and  not  dam- 
ages that  is  to  be  assessed .  ** 

The  like  doctrine  was  held  in  BriBcoc  ▼.  Kinealy,  8t.  Louis  Court  of  Appeals,  Mo.  App. 

In  GoodeKapy.  RobcrU,  Eng.  Ct.  App.,  March  10, 18t»,  42L.  T.  (N.  S.)  668,  by  an  indentuie 
of  mortgage  reciting  an  agreement  for  a  loan  of  ten  per  cent,  the  mortgagor  covenanted 
for  payment  of  the  principal  at  the  expiration  of  twelve  months,  and  for  the  payment 
of  interest  in  the  meantime  at  the  rate  of  ten  per  ceut  per  annum ;  but  there  was  no  cove- 
ant  as  to  payment  of  interest  in  the  event  of  the  principal  or  any  portion  of  it  remaining 
unpaid  after  the  day  named  for  payment.  The  principal  was  not  paid  at  the  expirafiian 
of  twelve  months,  but  interest  at  ten  per  cent  was  paid  for  several  years.  After  the  death 
of  the  mortgagor  a  Judgment  was  given  for  the  administration  of  his  estate,  and  the  mort- 
gagee proved  as  a  creditor  for  the  principal  and  interest.  Held^  that  Interest  was  recover- 
able only  as  damages,  and  ought  to  be  limited  to  five  per  cent  (the  usual  commercial  value 
of  money),  that  being  the  amount  which  a  jury  would  be  recommended  to  give  in  an  action 
at  law  for  non-payment  of  money  on  a  day  certain. 


Patton  v.  Rakkik. 

(68  Ind.  245.) 
EstaU  —  tenancy  hy  entireties  —  ercpa. 

Crops  raiflod  on  land  owned  by  liusband  and  wife  together  cannot  be  sold  oa 

execution  against  the  husband  alone.* 

ACTION  to  enjoin  execution  sale.    The  opinion  states  the  case. 
The  plaintiff  had  judgment  below. 

B,  W.  Wilson  and  W.  B.  Wilsoti,  for  appellants. 

G.  B.  Sleeih,  J.   W.  Study,  O.   0.    Clark  and  J.  W.  Brtnofh  for 

appellees. 

ScoTTy  J.  This  action  was  brought  bj  the  appellees,  against  the 
appellants,  to  enjoin  the  sale  of  certain  corn  levied  on  by  the  ap- 
pellant Hall,  as  sheriff,  by  virtue  of  an  execution  issued  on  a  judg- 
ment in  the  Decatur  Circuit  Court,  in  favor  of  Josiah  M.  ColliDS, 
of  whose  estate  the  appellant  Patton  was  the  administrator. 

It  appears  from  the  complaint,  that   Samoel  Donncll  was  the 

*  See  to'same  effect,  Mofturg  v.  CoU  (49  Md.  4€e),  88  Am.  Rep.  S08,  and  note»  289 
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father  of  the  appellee  Hester  Rankin  ;  that  nester  and  James  Ran* 
kin  were  hnsband  and  wife';  that  on  the  13ih  day  of  August,  186 1^ 
the  father  conveyed  to  his  daughter  and  her  husband  certain  land, 
which  is  described,  jointly,  giving  them  a  title  by  entireties,  as  an 
advancement  to  his  daughter ;  that  Hester  and  James  Rankin  and 
family  lived  on  the  laud;  that  a  crop  of  corn  was  raised  on  the  land 
by  James  Rankin  and  a  minor  son  of  James  and  Hester ;  that  on 
the  13th  d;iy  of   May,   1874,  Collins,  the  intestate,  recovered  a 
judgment  in  the  Decatur  Circuit  Court  against  James  A.  Rankin, 
the  husband  of  Hester ;  that  Collins  died,  and  Patton  became  the 
administrator  of  his  estate  ;  that  in  July,  1876,  Patton  had  an  exe- 
cution issued  on  the  judgment  in  favor  of  Collins,  his  intestate, 
and  that  by  virfue  of  this  execution  the  corn  was  levied  on  by  the 
appellant  Hall,  as  the  sheriff  of  Rush  county ;  that  the  sheriff  had 
advertised  the  com,  and  was  about  to  sell  the  same  on  said  execu- 
tiou.    Prayer  for  a  perpetual  injunction. 

The  defendant  demurred  to  the  complaint  for  the  want  of  suf- 
ficient fact&  The  demurrer  was  orerruled  and  exception  entered. 
The  precise  question  for  our  determination  is  whether  a  crop, 
raised  by  a  husband  upon  land  held  by  husband  and  wife  by  entire- 
ties, is  subject  to  levy  and  sale  on  an  execution  against  the  hus- 
band. 

This  court  has  decided,  that  where  land  is  deeded  to  husband 
and  wife,  the  husband  has  not  such  an  estate  in  the  land  as  is  sub- 
ject to  sale  on  execution.  Davis  v.  Clark,  26  Ind.  424.  It  has  also 
been  decided  by  this  court,  that  where  land  is  conveyed  to  husband 
and  wife,  and  held  by  them  by  entireties,  the  husband  cannot  con- 
vey any  interest  in  such  land  by  his  separate  deed.  Arnold  v.  Arnold, 
30  Ind.  305. 

It  has  also  been  decided  by  this  court,  that  where  land  is  held  by 
entireties  by  husband  and  wife,  the  hnsband  cannot  mortgage  the 
land,  and  that  a  mortgage  by  the  husband,  on  land  thus  held,  the 
wife  not  joining  therein,  is  void.  Chandler  v.  Cheney,  37  Ind. 
391. 

It  has  been  held  by  this  court,  that  the  rents  and  profits  of  land 
belonging  to  a  married  woman  cannot  be  sold  on  execution  against 
the  husband  without  the  consent  of  the  wife.  Monigoniei'v  v.  Hick' 
man,  62  Ind.  598. 

We  now  decide  that  a  crop,  raised  on  land  held  by  husband  and 
wife  by  entireties,  is  held  by  them  in  the  same  manner  and  subject 
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to  the  same  law  as  the  land  itself  ;  and  such  crop  is,  therefore,  not 
subject  to  levy  and  sale  ou  an  execution  against  the  husband. 

The  demurrer  to  the  complaint  was  properly  oyerruled. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellants. 

Judgment  affirmed. 


Skith  v.  Bettger. 

(68  Ind.  254.) 

Payment  —  note  of  third  person  —  burden  of  prpof 

The  taking  of  the  negotiable  note  of  a  third  person  for  an  existing  debt  ia 
prima  facie  payment,  and  the  burden  of  proving  an  agreement  to  the  con- 
trary is  on  the  creditor.* 

ACTION  on  a  note  and  mortgage.     The  opinion  states  the  case. 
The  defendant  had  judgment  below. 

B.  K.  Higgifibotham,  H.  Oaddis,  J.  Olaybaugh^  Thompsons  and 
/.  Z7.  Oorman,  for  appellant. 

D.  E.  Straight  and  Z7.  Z.  Wiley,  for  appellees. 

BiDDLK,  J.  Complaint  on  note  and  mortgage  made  by  August 
Bettger  to  George  Smith,  and  assigned  by  him  to  the  appellant, 
for  judgment  and  foreclosure.  No  question  arises  upon  the  com- 
plaint. 

Appellees  answered:  1.  General  denial ;  2.  Payment;  3.  (The 
third  paragraph  is  not  in  the  record) ;  4.  Special  payment,  as  fol- 
lows: 

That  ou  the  13th  day  of  October,  1876,  when  said  note  became  due, 
August  Bettger  made  arrangements  with  Julian  Strawn  to  pay  the 
same  when  it  should  be  presented,  and  when  the  plaintiff  w^as  ready 
to  deliver  a  release  of  said  mortgage,  executed  by  the  mortgagee; 
and  tliat  he  delivered  to  plaintiff  an  order  on  said  Julian  Strawn 
for  the  money  in  payment  of  said  note ;  that  the  said  orfcr  was 
presented  by  the  plaintiff  on  the  18th  day  of  October,  187C,  and 
accepted  by  him  and  paid  by  giving  his  draft  on  Smith,  Howell  & 

*  To  same  effect,  Oib»m  r.  Tobey(4fi  N.  T.  687),  7  Am.  Bep.  897. 
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Co.,  ol  Philadelphia,  with  whom  he  was  doing  business^  and  who  at 
that  time.,  and  for  several  days  after,  honored  his  drafts  and  paid 
the  same;  that  the  plaintiff  accepted  said  draft  and  delivered  up 
the  siiid  release  and  mortgage,  together  with  the  order  given  by  A. 
Bettger  on  said  Strawn;  that  at  the  time  of  accepting  said  draft, 
the  plaintiff  might  have  had  the  money  insteiid  of  the  draft,  if  he 
had  demanded  the  money  of  said  Strawn;  that  said  draft  was  not 
immediately  forwarded  to  Smith,  Howell  &  Co.  for  payment  as 
plaintiff  shoald  have  done,  but  on  the  contrary  ho  withheld  the 
same  until  the  31st  day  of  October,  1870,  at  which  time  Smith, 
Howell  &  Co.  ceased  to  honor  the  drafts  of  Julian  Stmwn  ;  that  the 
draft  would  have  been  honored,  if  it  had  been  forwarded  for  pay- 
ment without  delay;  that  by  reason  of  such  delay,  the  plaintiff 
failed  to  get  his  money,  and  this  was  the  result  of  his  own  negli- 
gence.    Wherefore,  etc. 

A  demurrer,  alleging  the  insufficiency  of  the  facts  stated  to  con- 
stitute a  defense,  was  overruled  to  ihc  fourth  paragraph  of  answer, 
and  exceptions  reserved.  Reply  of  general  denial  to  second  and 
fourth  paragraphs  of  answer.  Trial  by  jury;  vei'dict  for  appellee, 
the  defendant  below,  and  over  a  motion  for  a  new  trial,  judgment 
on  the  verdict. 

The  appellant  has  reserved  in  the  record,  and  presented  in  his 
brief,  several  questions,  but  we  think  they  all  fall  within  the  single 
question:  Is  taking  a  bill  of  exchange  by  the  creditor  from  the 
debtor  for  a  previous  debt,  prima  facie^  a  pay  men  t  of  the  debt  ? 

The  rulings  upon  the  pleadings  and  the  evidence,  and  the  instruc- 
tions of  the  court,  are  all  with  the  affirmative  of  this  question. 
This  seems  to  be  so  regarded  by  the  counsel  for  the  appellant, 
throughout  their  learned  and  forcible  brief.  We  need  not,  there- 
fore,  particularly  examine  any  other  question.  In  reference  to  the 
question  raised  by  overruling  the  demurrer  to  the  fourth  paragraph 
of  answer,  wo  think  the  court  did  not  err.  We  must  hold  that 
paragraph  sufficient.  And  if  taking  the  bill  of  exchange,  as  shown 
by  the  evidence  on  behalf  of  the  defense,  was  prima  fade  a  pay- 
ment of  the  debt  set  out  in  the  complaint,  then  it  is  plain  that  no 
error  was  committed  in  reference  to  the  evidence  and  instructions. 

The  leading  facts,  as  proved  by  the  evidence  on  behalf  of  the  de- 
fense, may  be  stated  substantially  as  follows: 

The  appellee,  August  Bettger,  lived  in  the  State  of  Illinoia. 
Some  time  before  the  note  sued  on  became  due,  he  left  money  to 
Vol.  XXXIV  — 33 
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pay  it  with  Julian  Strawn,  at  Goodland,  in  the  State  of  Indiana. 
The  appellant,  having  heen  madeawaix)  of  this  fact,  sent  his  brcthcr, 
Joseph  F.  Smith,  with  the  note  and  a  release  of  the  mortgage,  to 
collect  the  amoant  of  the  note,  and  upon  its  receipt  to  deliver  the 
note  and  the  release  to  Strawn.  Smith  carried  the  note  and  release 
to  Strawn,  and  made  known  his  business.  Strawn  told  him  that 
he  had  not  the  money  convenient,  and  asked  him  if  he  would  take 
a  draft  payable  at  Philadelphia.^  Smith  said  he  would.  Where- 
upon Strawn  executed  and  delivered  to  Smith  the  following  bill  of 
exchange: 

*'  $042.  OOODLAND,  Ind.,  OcUAer  20, 1876. 

''  At  sight  pay  to  the  order  of  Henry  L.  Smith  six  huudred  and 
forty-two  dollars,  value  received,  and  charge  the  same  to  account 
of  JuLiAX  Strawx. 

"  To  Smith,  Howbll  &  Co.,  Philadelphia,  Pa. 
"  No.  354." 

There  is  no  dispute  about  the  amount  of  the  bill  of  exchange 
being  sufficient  to  discharge  the  debt.  No  agreement  was  made, 
and  nothing  said  at  the  time,  as  to  whether  the  bill  of  exchange 
was  to  be  taken  as  payment  of  the  debt  or  not.  Joseph  F.  Smith 
sent  the  bill  of  exchange  to  the  appellee  at  Rossville,  Clinton  county, 
Indiana,  who  received  it  there  and  indorsed  it  to  the  ''Indiana 
National  Bank,"  which  bank  indorsed  it  to  the  ''  Central  Natitmal 
Bank."  On  the  31st  of  October,  1876,  it  was  presented  to  the 
drawee,  and  protested  for  non-payment.  On  the  13th  of  November, 
1876,  the  appellees  were  notified  of  the  protest. 

This  brings  us  to  the  question  in  the  case,  upon  which  the 
authorities  do  not  agree,  nor  does  it  seem  possible  to  reconcile  them. 
They  are  mainly  divided  into  two  lines, —  the  one  maintaining  ^be 
affirmative  of  the  question,  that  is,  that  taking  a  promissory  note 
governed  by  the  law  merchant,  or  a  bill  of  exchange,  for  a  debt>  is 
a  payment  of  the  debt ;  and  the  other  that  it  is  not  a  payment,  and 
is  no  defense  to  a  suit  upon  the  original  debt  The  coarts  of  a 
majority  of  the  States,  we  believe,  and  the  courts  of  the  United 
States,  beginning  with  the  case  of  Clark  v.  Young,  1  Cranch,  181, 
decided  in  1803,  maintain  the  negative  of  the  question.  While 
several  other  States  maintain  the  affirmative,  of  which  the  earliest 
reported  case  we  have  found  is  that  of  ITutcher  y.  Dinsmore,  5  MasL 
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?99;  4  Am.  Dec.  61;  but  it  was  said  in  that  case  by  Chief  Justice 
Parsons:  ''It  has  long  been  settled  as  la w^  in  this  State,  that  a 
negotiable  note,  given  in  consideration  of  a  simple  contract  debt 
due^  is  a  discharge  of  the  simple  contract.  This  was  decided  be- 
fore the  revolution,  in  an  action  commenced  by  Warren,  adminis- 
trator of  Wheel  right." 

The  line  of  decisions  which  takes  the  negative  of  the  question 
we  are  considering  seems  to  have  followed  the  old  common-law  no- 
tion— founded  when  the  law  merchant  and  negotiable  public 
Becurities  had  scarcely  any  existence  —  that  one  unexecuted  contract 
cannot  be  pleaded  in  bar  of  another  unexecuted  contract  of  the 
same  degree,  which  is  doubtless  good  law  yet,  except  sis  to  bills  of 
exchange,  promissory  notes  governed  by  the  law  merchant,  and 
negotiable  public  securities ;  the  opposite  line  of  authorities  seems 
to  have  accommodated  itself  to  the  law  merchant  and  the  transfer 
of  negotiable  public  securities,  and  holds  that  acceptance  of 
negotiable  paper  for  a  debt  is  a  payment.  It  would  not  be  profit- 
able to  cite  the  authorities  on  both  sides,  and  to  cite  them  upon 
one  side  only  would  be  partial,  as  they  would  afford  but  a  choice 
between  them  at  last.  Some  of  them  make  a  distinction,  in  receiv- 
ing negotiable  paper,  between  a  previous  debt  and  a  present  debt 
created  at  the  time  the  paper  is  taken,  holding  it  to  be  a  payment 
in  the  latter  instance  and  not  in  the  former,  but  we  do  not  clearly 
perceive  any  difference  in  principle  between  them.  If  the  debt 
existed  at  the  time  the  paper  is  received  in  its  discharge,  it  does 
not  seem  to  us  material  whether  it  was  created  at  the  same  time  or 
had  existed  before. 

In  the  midst  of  this  conflict  between  the  decisions  of  other  courts, 
we  must  look  to  our  own  precedents  for  authority.  By  these  wo 
are  constrained  to  hold: 

1.  That  taking  a  promissory  note  not  governed  by  the  law  mer- 
chant, by  the  creditor  from  his  debtor  for  an  existing  debt,  is  not 
H  iiayment  of  the  debt,  unless  it  is  so  agreed  to  be  by  the  parties, 
and  the  onus  of  proving  such  agreement  would  lie  upon  the  debtor. 

2.  That  taking  a  bill  of  exchange,  or  a  promissory  note  governed 
by  the  law  merchant,  by  the  creditor  from  his  debtor,  for  an  exist- 
ing debt,  is  a  payment  of  the  debt,  unless  it  is  otherwise  agreed  by 
the  parties,  and  the  onus  of  proving  such  agreement  would  lie  upon 
the  creditor. 

We  think  these  rules  are  better  than  those  which  hold  the  oppo- 
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site  doctrine.  Tbey  seem  to  us  to  be  more  just  When  the  debtor 
gives  a  prooiifisory  note  not  governed  by  the  law  merchant  for  an 
existing  debt,  lio  cannot  be  subjected  to  the  payment  of  the  debt 
twice,  for  the  payment  of  either  the  original  debt  or  the  note  is  a 
discharge  of  both  ;  but  when  the  debtor  gives  a  bill  of  exchange 
or  a  promissory  note  governed  by  the  law  merchant,  and  it  should 
pass  into  the  hands  of  an  innocent  holder,  he  might  be  compelled 
to  pay  it,  either  as  maker  or  indorser,  notwithstanding  he  had 
previously  paid  the  creditor  the  original  debt.  Under  such  a  rule, 
unless  the  negotiable  paper  was  held  to  be  a  payment,  we  do  not  see 
why  the  creditor  could  not  collect  his  debt  twice,  once  from  his 
indorsee  when  he  negotiated  the  paper,  and  once  from  the  debtor 
on  the  original  debt,  and  thus  subject  the  debtor  to  the  payment 
of  his  debt  twice.  The  only  way  we  see  to  avoid  these  consequences 
would  be  to  compel  the  creditor  at  the  time  of  trial,  if  he  sued  on 
the  original  debt,  to  produce,  deliver  up  and  cancel  the  negotiable 
paper  received  for  the  debt. 

The  business  of  the  world  is  largely  carried  on  by  bills  of 
exchange,  or  other  negotiable  securities.  Bills  of  exchange  are 
constantly  passing  from  debtor  to  creditor,  discharging  debt  after 
debt,  and  continually  receiving  additional  security  by  indorsements. 
If  they  were  not  held  as  payments  of  the  debts  for  which  they 
were  given  or  transferred,  and  suits  would  still  lie  upon  such  debts, 
the  parties  might  be  compelled  to  retrace  their  steps  and  undo  all 
the  business  transactions  they  had  performed,  and  thus  be  continu- 
ally disturbing  the  commerce  of  the  world.  The  creditor  has  his 
remedy  on  the  bill  of  exchange  or  other  negotiable  security  which 
he  takes  ior  his  debt,  and  it  seems  to  us  it  should  be  his  only 
remedy.  It  is  at  his  option  to  keep  his  debt  or  take  the  bill  of  ex- 
change or  other  negotiable  security  for  it,  and  he  should  choose 
between  them,  and  not  be  allowed  to  hold  them  both.  And  we 
think  this  view  is  more  in  accordance  with  the  custom  of  mer- 
chants, and  better  serves  the  great  interests  of  civilization  than 
would  the  opposite  practice.  When  the  manufacturer  sells  his 
commodities  to  the  merchant,  to  be  shipped  to  a  distant  region,  or 
perhaps  to  another  country,  and  takes  a  bill  of  exchange  from  the 
merchant,  either  as  maker  or  indorser,  for  his  goods,  he  does  not 
rely  upon  the  original  debt,  but  upon  the  bill  of  exchange  with 
which  he  discharges  his  debt  to  the  producer,  who  may  perhaps 
live  in  another  country.     Thus  the  bill  of  exchange  pnanrt  around 
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the  world,  constantly  performing  its  office  between  debtor  and  cred- 
itor, until  it  is  cancelled  by  payment  at  the  counter  of  the  drawee^ 
and  the  debts  which  it  has  answered  are  extinguished  forever.  If 
throaghont  this  course,  and  during  this  time,  each  party  to  the 
bill,  who  is  necessarily  and  alternately  creditor  and  debtor,  should 
be  bound  for  his  original  indebtedness,  and  also  upon  the  bill  of 
exchange,  either  as  maker  or  indorser,  it  would  very  much  em- 
barrass commercial  relations,  and  render  the  rights  of  debtors  <ind 
creditors  extremely  insecure. 

The  first  decision  we  have  in  our  reports  touching  the  question 
under  consideration  is  the  case  of  Piizer  v.  Harmon^  8  Blackf.  112, 
wherein  it  was  held  that  the  discharge  of  a  promissory  note  by  a 
surety  by  giving  his  own  note,  not  negotiable  by  the  law  merchant, 
and  which  he  has  not  paid,  does  not  authorize  him  to  sue  his  prin- 
cipal for  money  to  his  use.  The  same  principle  was  held  in  Be^i- 
nHi  V.  Buchanan,  3  Ind.  47.  The  same  in  Judah  v.  I^otier,  18  id. 
224.  See,  also,  Romine  v.  Bomine,  59  id.  346.  These  cases  strongly 
imply  that  if  the  note  so  taken  for  the  debt  was  governed  by  the 
law  merchant,  it  would  amount  to  a  payment. 

The  following  cases  hold  that  a  promissory  note  taken  upon  a 
debt,  with  the  agreement  of  the  parties  that  it  shall  be  received  as 
payment,  will  amount  to  a  payment  of  the  debt.  Tyner  v.  Stoops, 
11  Ind.  22  ;  Stevens  v.  Anderson,  30  id.  ^1 ;  Maxwell  v.  Day,  45 
id-  609  ;  White  v.  Jfi/for,  47  id.  385. 

The  case  of  White  v.  Carlton,  62  Ind.  371,  holds  that ''  The  sat- 
isfaction of  a  debt  by  a  surety  by  giving  his  own  note,  governed  by 
the  law  merchant,  to  the  creditor,  is  such  a  payment  as  will  autlior^ 
ize  such  surety  to  sue  a  co-surety  for  contribution.'^  In  the  case  of 
Alford  V.  Baker,  63  Ind.  279,  it  was  held  that  "The  giving  of  a 
promissory  note  governed  by  the  law  merchant  for  a  pre-existing 
indebtedness  of  the  maker  to  the  payee  will  discharge  the  debt, 
unless  it  is  shown  that  the  parties  did  not  intend  it  to  have  that 
effect ;  but  the  giving  of  a  promissory  note  not  governed  by  the 
law  merchant  for  such  a  debt  does  not  operate  as  a  payment  thereof, 
nnless  it  be  so  expressly  stipulated  betwisen  the  parties."  This  case 
is  followed  by  the  following  cases  :  Hill  v.  Sleeper,  58  Ind.  221,  and 
Jirisiol  Manufacturifig,  etc,  Co,  v.  Probasoo,  04  id.  406.* 

In  the  following  cases  it  is  held  that  '^  Where  a  builder  executes 
to  the  material  man  a  promissory  note  payable  in  bank,  for  a  bal- 

*But  lee  N^fiiiinoale  r.  Chaffee  (l\  R.  L  609),  23  Am.  Rep.  681.—  Rep. 
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ance  due  for  materials  furnished,  such  a  note  will  operate  as  a  prima 
/aci<?  payment  of  the  account."  Hill  v.  Sloan,  59  Ind.  181;  Schneider 
V.  Kolthoffy  59  id.  568. 

With  these  authorities  before  us,  wo  must  hold  to  the  affirmative 
of  the  question  under  consideration  ;  nor,  as  at  present  iidrifled, 
would  we  adopt  the  opposite  rule  if  the  question  was  still  open. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellant. 

0^  PETITION^  FOIl  A  REHEARING. 

BiDDLE,  J.  The  counsel  for  appellant  have  filed  a  long  and 
ardent  brief  to  convince  us  of  two  propositions  : 

1.  That  negotiable  paper  taken  in  payment  of  a  debt  does  not 
discliarge  the  debt  unless  the  paper  is  made  by  the  debtor ;  and 

2.  That  unless  the  debt  is  upon  simple  contract,  taking  negotia- 
ble paper  will  not  discharge  the  debt  at  all. 

The  learned  counsel  have  not  furnished  either  text  or  case  in 
support  of  the  first  proposition.  They  have  cited  several  cases 
wherein  it  was  held  that  a  negotiable  note  made  by  the  debtor  and 
received  by  the  creditor  was  a  payment  of  the  debt ;  but  they  have 
furnished  us  with  no  case  wherein  it  was  held  that  the  debtor  and 
the  maker  of  the  negotiable  paper  must  be  tbe  same  |)er8on,  or  the 
debt  will  not  be  discharged.  A  single  bill  of  exchange,  after  it  has 
been  indorsed  by  the  payee,  and  thus  made  negotiable  by  delivery, 
will  pay  debt  after  debt,  to  any  number,  before  it  falls  due,  either 
by  additional  indorsements  or  by  passing  it  from  hand  to  hand, 
long  after  the  parties  have  lost  all  knowledge  of  the  maker  and  his 
debt,  except  his  name  to  the  bill.  Bills  of  exchange  are  often  made 
where  no  debt  exists  between  the  maker  and  the  payee;  often  made, 
indeed,  expressly  to  pay  the  debt  of  the  payee  to  a  third  person,  and 
not  the  debt  of  the  maker  to  the  payee.  Such  bills,  when  once  made 
negotiable  by  delivery,  and  put  in  circulation,  will  pay  just  as  many 
debts  as  there  are  debtors  who  pass  them,  and  creditors  who  receive 
them,  before  they  are  due.  These  are*the  qualities  of  bills  of  ex- 
change, which  give  them  their  peculiar  character  and  their  great 
usefulness  in  the  commerce  of  the  world.  The  rule  contended  for  bj 
the  counsel  would  effectually  put  a  stop  to  the  use  of  commercial 
paper,  except  as  between  original  debtors  and  original  creditors  who 
made  and  received  the  paper;  indeed,  it  would  rob  it  of  every  qual- 
ity which  constitutes  it  commercial  paper. 

As  to  the  second  proposition,  that  the  debt  paid  by  a  bill  of  ex- 
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change  must  be  a  simple  contract^  or  it  will  not  be  discharged. 
The  plainest,  and  therefore  the  best,  definition  of  simple  contracts 
that  wo  know  of  is  given  by  Mr.  Addison,  as  follows: 

'^  Parol  or  simple  contracts  are  contracts  which  are  either  made 
by  word  of  month,  or  are  inferred  from  the  silent  language  of  men's 
conduct  and  actions,  or  arc  put  into  writing  and  signed  by  the  part- 
ies to  them,  but  are  not  sealed  and  delivered,  and  cannot  be 
enforced  unless  they  are  founded  upon  some  good  or  valuable  con- 
aideration."    1  Add.  on  Cont,  §  2. 

Any  of  the  text-books  will  give  substantially  the  same  definition 
of  simple  contracts. 

Promissory  notes  and  bills  of  exchange  are  simple  contracts,  and 
differ  in  nothing  from  oral  contracts,  except  that  the  words  are 
fixed  by  wnting,  and  6an  by  that  means  be  passed  all  over  the 
world,  and  be  easilf  proved.  A  promissory  note  secured  by  u  mort- 
gage on  real  estate  does  not  cease  to  J^e  a  simple  contract;  the  note 
is  the  debt,  not  ihe  mortgage;  and  the  payment  of  the  note  effect- 
aally  discharges  the  mortgage.  Any  kind  of  a  debt  may  be  paid 
by  a  bill  of  exchange  made  by  any  person,  whenever  the  debtor  de- 
livers it,  if  negotiable,  or  if  not,  indorses  it  to  the  creditor,  before 
it  is  due,  and  the  debt  will  thereby  be  discharged.  The  statute 
expressly  enacts  that  ''An  agreement  in  writing,  without  a  seal,  for 
the  compromise  or  settlement  of  a  debt,  is  as  obligatory  as  if  a  seal 
▼ere  affixed."    §  273  of  the  Code. 

The  petition  is  overruled. 

Overruled. 


State  y.  Beal. 

(68Ind.845.) 
Criminal  lata  —  evidence — prUoner  as  witne$$  —  impeaehmeni. 

Where  a  prisoner  testifies  in  his  owa  liehalf  on  the  trial  of  an  indictment,  his 

character  for  truth  maj  be  impeached.* 


I 


NDICTMENT  for  unlawfully  selling  intoxicating  liquor.     The 
opinion  states  the  point.     The  prisoner  was  acquitted  below. 


*  Bee  Ptople  r,  Vrapo  (70  N.  T.  866),  82  Am.  Rep.  808. 
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A,  B,  Steele,  prosecuting  attorney,  and  T.  W.  Woollen,  attorney- 
general,  for  the  State. 

NiBLACE,  J.  The  appellee,  John  A.  Beal,  was  indicted  in  the 
court  below  for  selling  intoxicating  liquor,  without  a  license,  in  a 
quantity  less  than  a  quart  at  a  time,  and  upon  a  trial  before  a  juij 
was  acquitted  of  the  offense  with  which  he  was  thus  charged. 

Upon  the  trial,  and  after  the  evidence  in  chief  for  the  State  had 
been  introduced,  the  appellee  offv^red  himself  as  a  witness  and  tes- 
tified in  his  own  behalf.  The  State  thereupon,  by  way  of  rebuttal, 
and  for  the  purpose  of  impeaching  the  credibility  of  the  appellee 
as  a  witness,  introduced  one  Michael  Frash,  a  competent  witness,  to 
whom  the  prosecuting  attorney  propounded  a  question  as  follows  : 
*' Are  you  acquainted  with  the  general  cliaracter  of  John  A.  Beal, 
defendant,  in  the  community  in  which  he  lives,  for  truth  and 
veracity  ?  "  To  this  question, the  appellee  objected,  and  the  court 
sustained  his  objection,  refusing  to  permit  the  witness,  Frash,  to 
answer  the  question.  The  State  excepted,  and  reserved  the  ques- 
tion arising  upon  the  ruling  of  the  court  as  above  set  forth.  This 
appeal  is  prosecuted  by  the  State  upon  the  question  thus  reserved. 

Where  a  defendant  in  a  criminal  cause  elects  to  testify  in  his 
own  behalf,  he  occupies  the  position  of  both  defendant  and  witness, 
and  assumes  the  rights,  '^privileges  and  disabilities  which  respect- 
ively atUich  to  both  these  relations  to  the  cause.  By  electing  to 
testify,  he  forfeits  no  right  which  has  already  attached  to  his  char- 
acter as  defendant,  but  simply  in  addition  thereto  becomes  also  a 
witness  in  the  cause.  In  his  capacity  as  a  witness,  he  testifies 
under  the  same  general  rules  which  govern  other  witnesses  in  crim- 
inal causes.  His  general  moral  character  cannot  be  attacked  for 
the  purpose  of  his  impeachment,  but  his  character  for  truth  may. 
Stale  V.  Bloom,  68  Ind.  64. 

This  was  a  construction  given  to  the  law  allowing  defendants  to 
testify  in  criminal  cases,  in  the  case  of  FMchcr  y.  SkUe,  49  Ind. 
124;  s.  c,  19  Am.  Hep.  673,  and  such  we  believe  to  be  the  true  con- 
struction of  that  law  as  applicable  to  cases  like  the  one  before  us. 

It  is  the  common-law  right  of  a  party  in  a  criminal  as  well  as  in 
a  civil  cause,  to  attack  the  character  of  an  opposing  witness  for 
truth,  and  this  right  has  in  no  manner  been  abridged  by  statute. 
To  refuse  to  allow  the  character  of  a  defendant,  when  a  witness,  to 
be  thus  attacked,  would  afford  him  an  advantage  not  enjoyed  by 
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other  witnesses,  and  clearly  not  contemplated  by  any  statute  of  this 
State. 

We  are  consequently  of  the  opinion  that  the  coart  erred  in  its 
refosal  to  permit  the  question  set  out  as  abore  to  be  answered  by 
the  witness  to  whom  it  was  addressed. 

The  appeal  is  sustained,  at  the  cost  of  the  appellee. 

Appeal  sustained. 


Davenport  y.  Foulke. 

(68  Ind.  882L) 

Mortgage  —  of  tAock  in  trade  — effect  tie  to  creditori. 

A  mortgage  of  a  stock  of  goods,  such  as  are  usaally  kept  for  sale  in  the  par- 
ticular trade  of  the  mortgagor,  with  a  provision  that  the  mortgagor  maj 
Tetaln  possession  and  ase  and  enjoj  the  mortgaged  property,  is  void  on  its 
face  as  to  other  creditors  of  the  mortgagor ;  and  where  the  mortgagee  know, 
ioglj  allows  the  mortgagor  to  sell  the  goods  and  appropriate  the  proceeds  to 
his  own  benefit,  the  mortgage  will  be  void  as  to  such  other  creditors,  inde- 
pendent of  any  such  provision.* 

FOBECLOSUEE  of  chattel  mortgage.     The  opinion  states  the 
case.     The  plaintiff  had  judgment  below. 

C.  B,  Walker  and  S.  A.  Forkner,  for  appellants. 

J,  P.  Siddall  and  W.  D,  Foulke,  for  appellee. 

NiBLACK,  J.  The  complaint  in  this  case  averred  that  on  the 
6th  day  of  July,  1875,  the  defendant,  John  P.  Davenport,  executed 
two  promissory  notes  for  three  hundred  and  twenty-five  dollars 
each  to  plaintiff,  John  T.  Foulke,  payable  one  in  one  year  and  the 
other  in  two  years  from  date;  that  to  secure  the  payment  of  said 
notes,  the  said  Davenport  executed  to  the  plaintiff  a  chattel  mort- 
gage upon  a  fire-proof  combination  lock  safe,  certain  show  cases, 
trays,  fixtures  and  tools,  in  a  silversmith  shop  and  jewelry  store, 
together  with  many  other  miscellaneous  articles  consisting  of  mer- 
chandise pertaining  to  the  business  of  a  silversmith  and  jeweler, 

•  See  M^rarMixmmT  t  .  BUei  Ce2  Kans.  137),  81  Am.  Hep.  171,  and  note,  178. 
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articles  which  were  such  as  are  commonly  in  daily  and  permanent 
use  in  a  silversmith  shop  and  jewelry  store  combined,  and  not 
ordinarily  for  sale,  we  think  the  mortgage  was  prima  facie  valid. 
As  to  the  articles  last  named,  the  reservation  of  the  right  to  the 
mortgagor  to  use  and  enjoy  them  until  default  did  not  necessarily 
carry  with  it  by  implication  the  right  of  the  mortgagor  to  sell  and 
convert  such  articles  to  his  own  use. 

The  mortgage  being  valid  on  its  face  as  to  a  portion  of  the  mort* 
gaged  pi-operty,  the  court  did  right  in  overruling  the  demurrer 
to  the  complaint 

The  third  paragraph  of  the  answer  of  Dozierand  others,  to  which, 
a  demurrer  was  sustained,  was  substantially  as  follows  : 

That  after  the  execution  of  the  mortgage,  the  said  Gillett  and 
Jeunison,  being  wholesale  dealers,  resident  in  the  city  of  Indianap- 
olis, in  ihis  8tate,  and  having  no  actual  knowledge  of  such  mort- 
gage, sold  to  Davenport  goods,  wares  and  merchandise  on  credit  to 
the  aggregate  sum  of  nearly  nine  hundred  dollars,  for  which  they 
obtained  judgment  against  the  said  Davenport,  and  levied  an  exe- 
cution on  said  mortgaged  property  ;  that  to  secure  the  payment  of 
their  judgment,  they,  the  said  Gillett  and  Jennison,  were  compelled 
to  purchase  such  property,  and  to  pay  off  prior  execution  liens  upon 
the  same,  all  of  which  was  done  with  the  knowledge  of  the  plaintiff; 
that  after  the  execution  of  the  mortgage,  the  said  Davenport  re- 
tained possession  of  the  mortgaged  property,  and  with  the  knowl- 
edge and  consent  of  the  plaintiff,  kept  said  property  in  his  store 
exposed  to  sale,  and  sold  portions  of  the  same  every  day,  applying 
the  proceeds  to  his  own  private  use  and  benefit,  and  not  to  the  pay- 
ment of  the  debt  secured  by  the  mortgage.  "Wherefore  it  was 
claimed  that  the  mortgage  set  out  in  the  complaint  was  fraudulent 
and  void  as  to  the  said  Gillett  and  Jennison,  as  well  as  to  the  said 
Dozier. 

Uerman  on  Chattel  Mortgages,  at  page  235,  says: 

'^  If,  by  any  arrangement,  express  or  implied,  the  mortgagee  allows 
the  mortgator  to  continue  in  the  sale  of  the  mortgaged  goods  at  retail^ 
for  his  own  benefit,  the  mortgage  will  be  unavailing  against  a  judg- 
ment creditor  of  the  mortgagor,  and  such  arrangement  or  jiennia- 
sioii  may  bo  shown  by  circumstances.  It  is  not  the  simple  fact  of 
possession  by  a  mortgagor  that  will  avoid  the  mortgage,  but  it  is  the 
possession  with  the  power  of  sale  which  defeats  the  instrnmeDt, 
and  the  effect  will  be  the  same,  although  neither  expressed  nor  nee- 


NOVEMBER  TERM,  1879. 


Smock  V.  Pieraon. 


esearllj  implied  from  its  terms.  If  tiie  right  to  possession  and  power 
of  gale  in  the  mortgagor  appear  upon  the  face  of  the  instrament^  it 
will  be  a  fraud  in  law,  bat  if  it  do  not  appear  upon  its  face,  but  in 
evidence  at  the  trial,  it  will  be  fraudulent  in  fact." 

What  is  thus  said  by  Herman  is  also  well  sustained  by  authority. 
Ogden  v.  Stewart,  29  111.  122  ;  Horton  y.  Williams,  21  Minn.  187  ; 
State  V.  Tasher,  supra. 

The  facts  set  up  in  the  third  paragraph  of  answer  in  this  case 
amount,  as  we  construe  them,  to  an  allegation  that  the  plaintiff  had 
waived  all  right  of  lien  on  the  mortgaged  property,  and  that  by 
reason  of  such  waiver,  such  property  had,  in  good  faith  and  for  a 
valuable  consideration,  passed  into  the  hands  of  other  creditors  of 
Davenport 

As  thus  construed,  and  in  the  light  of  the  authorities  lastly  above 
cited,  we  are  of  the  opinion  that  this  third  paragraph  of  answer  was 
well  pleaded,  and  was  consequently  erroneously  held  bad  upon  de- 
murrer. 

For  this  error  the  judgment  will  have  to  be  reversed. 

The  judgment  is  reversed,  with  costs,  and  the  cause  remanded 
for  further  proceeding  not  inconsistent  with  this  opinion. 

Judgment  reversed  and  cause  remanded. 


Shook  v.  Pibrsok. 

(68  Ind.  40B.) 


f 

^  HfegoHMe  in^trutnent — connderaiian — goodjmU. 

The  Bale  of  tlie  good- will  of  a  business  is  a  valid  oonsideration   for  a  note^ 
althoogh  the  business  subsequently  proves  unaucoessf  ul.      4^ 

ACTION  on  a  note.    The  opinion  states  the  case.     The  plaintiff 
had  judgment  below. 

2>.  V.  Burns,  for  appellants. 

C.  W>  Smith  and  R.  0.  Hawkins,  for  appellee. 

'Nibulck,  J.     The  action  in  this  case  was  bv  Charles  C.  Pierson 
executor  of  the  last  will  of  Ebenezer  Smith,  deceased,  against 
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William  C.  Smock  and  Daniel  M.  Kansdell^  upon  a  promissory  note, 
payable  to  the  testator,  for  1428.55.  The  defendants  answered  that 
the  note  was  giren  withoat  any  good  or  valuable  consideration, 
to  which  the  plaintiff  replied  in  dmiiul.  Trial  by  the  court  at  Spe- 
cial Term  ;  finding  and  judgment  for  the  plaintiff.  By  a  motion  for 
a  new  trial,  interposed  at  the  proper  time,  the  defendants  raised 
the  question  of  the  sufiicicncy  of  the  evidence  to  sustain  the  find- 
ing. Upon  an  appeal  to  the  General  Term,  the  judgment  at  Special 
Term  was  affirmed.  The  appellants  contend  that  the  finding  of  the 
court  Wii3  contrary  to  the  eridenc^s  and  that  is  the  only  reason 
urged  for  a  reversal  of  the  judgment  below. 

It  was  shown  by  the  evidence  that  the  appellants  and  the  testator, 
Smith,  entered  into  a  partnership  for  the  purchase  and  sale  of  real 
estate  on  commission,  on  the  dOth  day  of  April,  1873,  under  the 
firm  name  of  Smock,  Smith  &  Ransdell ;  that  the  firm  continued 
in  business  in  the  city  of  Indianapolis  until  the  11th  day  of  October, 
1873,  when  it  was  dissolved  by  mutual  consent,  Smith  retiring,  and 
Smock  and  Ransdell,  the  appellants,  continuing  the  business  for  a 
year  or  more  afterward;  that  during  the  existence  of  the  firm,  its 
place  of  business  was  known  as  ''The  Real  Estate  Exchange,"  and 
real  estate  men  gathered  there  largely,  making  it  a  sort  of  ''  head- 
quarters" to  talk  over  real  estate  matters;  that  the  profits  of  the 
firm  while  in  business  amounted  to  about  $15,500,  but  that  after 
the  withdrawal  of  Smith,  the  appellants  did  not  probably  nikke 
expenses. 

Melville  Strong,  a  witness  introduced  on  behalf  of  the  appellants, 
testified  :  ''  I  was  a  partner  with  the  deceased  and  Mr.  Pierson, 
engaged  in  selling  dental  goods,  during  the  time  Mr.  Smith  was  a 
member  of  the  firm  of  Smock,  Smith  &  Rsmsdell ;  I  and  Mr.  Pieraon 
shared  in  the  profits  realized  by  Mr.  Smith  on  that  business  ;  Mr. 
Smith  died  June  16,  1874  ;  I  was  present  when  the  note  sued  on 
was  executed;  heard  the  conversation;  my  impression  from  the  con- 
versation is,  that  it  was  given  for  Mr.  Smith's  interest  in  the  good- 
will of  the  real  estate  business  of  Smock,  Smith  &  Ransdell ;  they 
were  engaged  in  buying  and  selling  real  estate  on  commission;  Mr. 
Smith  got  his  share  of  all  the  fees  and  commissions  earned  by  the 
firm  up  to  the  time  of  the  execution  of  the  note;  the  firm  was  dis- 
solved at  the  time  the  note  was  executed  ;  Mr.  Smith  had  been  away 
for  some  time  before  on  account  of  his  ill  he^dth,  and  had  been 
rendering  no  service  to  the  firm;  at  the  time  he  was  sick  with  an 
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incurable  disease,  and  was  nofc  able  to  perform  his  duties  as  a 
member  of  the  firm  of  Smock,  Smith  &  Bansdell ;  his  health  was 
not  sufficient  to  enable  him  to  discharge  the  duties  of  an  agent  in 
buying  and  selling  real  estate ;  there  were  throe  notes  executed  at 
the  time,  aggregating  $1,000,  for  the  same  consideration  ;  Mr. 
Pierson  got  one,  I  got  one,  and  the  third  is  the  one  sued  on  ;  the 
note  was  not  given  for  office  furniture,  nor  earned,  or  partially 
earned,  commissions,  or  any  thing  of  that  kind,  but  simply  for 
good-will,  as  I  understood  from  the  conversation  of  the  parties ;  I 
remember  only  that  the  conversation  was  about  good-will;  I  do 
not  remember  what,  if  any  thing,  was  said  about  Smith  withdrav^- 
ing  from  the  firm." 

The  npi^ellants,  in  answer  to  interrogatories  addressed  to  them, 
stated  in  substance,  that  the  deceased  was  not  willing  to  take  his 
share  of  the  profits  simply,  but  that  knowing  the  fatal  character  of 
his  sickness  and  his  inability  to  perform  further  labor,  and  to  humor 
him  merely,  and  fearing  that  a  refusal  on  their  part  would  make 
him  physically  worse,  they  executed  the  note  sued  on  and  the  two 
others  rofcrivd  to  by  Strong. 

Several  other  witnesses,  familiar  with  the  real  estate  business, 

testified  that  the  financial  revulsion  of  September,  1873,  practically 

destroyed  all  trade  in  real  estate  in  Indianapolis,  and  that,  for  that 

and  other  reasons  growing  out  of  the  peculiar  nature  of  the  business, 

the  good-will  claimed  to  have  been  sold  by  the  deceased  to  the 

appellants  was  of  no  value  whatever.    There  was  evidence,  however, 

tending  to  show  that  at  the  time  of  the  execution  of  the  note  in 

suit,  there  was  a  very  general  impression  amongst  dealers  in  real 

estate  about  Indianapolis,  that  there  would  be,  within  a  few  months 

at  the  farthest,  a  favorable  reaction  in  their  line  of  business.    This, 

we  think,  affords  a  fair  synopsis  of  the  evidence  bearing  upon  the 

consideration  for  which  the  note  described  in  the  complaint  was 

given. 

The  good- will  of  a  trade  or  business  was  tersely  called  by  Lord 
Eldok  *Hhe  probability  that  the  old  customers  will  resort  to  the 
old  place."  This  probability  results  from  an  established  business 
at  a  particular  place,  indicating  to  the  public  where  and  in  what 
manner  it  is  earned  on.  It  is  well  settled  that  the  '' good-will" 
of  a  business,  like  a  trade-mark,  is  a  species  of  property  subject  to 
sale  by  the  proprietor,  and  which  may  be  sold  by  order  of  court. 
1  Pars,  on  Gont  153;  Olen  and  Hall  Manufacturing  Co.  v.  HaU^ 
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61  N.  Y.  226  ;  s.  c,  19  Am.  Rep.  278;  Buckingimm  v.  WaUrs^  14 
Cal.  146  ;  Abb.  Law  Diet.,  title  "  Gooil-Will." 

In  estimating  the  value  of  a  thing  u3  the  consideratioa  for  a 
promise,  there  is  a  manifest  distinction  between  property  of  a  cer- 
tain and  determinate  value,  and  things  which  have  but  a  contin- 
gent and  indeterminate  value.  But  in  any  event,  mere  inadequacy 
of  consideration  is  not  sufficient  to  defeat  a  promise.  It  is  suffi- 
cient that  the  consideration  shall  be  of  some  value.  It  may  only 
be  of  slight  value,  or  such  as  could  be  of  value  to  the  party  prom- 
ising.    1  Chitty  on  Gont.  29. 

Where  a  party  gets  all  the  consideration  he  voluntarily  and  know- 
ingly contracts  for,  he  will  not  be  allowed  to  say  that  he  got  no 
consideration.     Baker  v.  Roberts^  14  Ind.  552. 

In  the  case  at  bar,  there  was  no  pretense  of  fraud  or  concealment 
on  the  part  of  Smith.  The  appellants  had  every  opportunity  of 
understanding  the  condition  of  their  firm's  business,  and  in  that 
respect  Smith  certainly  had  no  advantage  of  them.  Up  to  the  time 
when  Smith  retired,  the  firm  had  been  successful  in  the  establish- 
ment of  a  good  business,  and  in  attracting  the  attention  of  persons 
dealing  in  real  estate.  It  was  quite  apparent  from  the  evidence, 
that  the  appellants  desired  to  continue  in  the  business  thus  seem- 
ingly established  by  the  firm.  It  was  equally  apparent  that,  for 
reasons  satisfactory  to  themselves,  they  wished  to  get  Smith  out  of 
the  firm,  and  to  do  so  in  such  a  way  as  would  work  no  disturbance 
in  their  business,  and  would,  at  the  same  time,  continue  to  them 
the  **  good-will  "  which  the  firm  had  enjoyed  up  to  that  time.  To 
accomplish  these  objects,  they  agreed  to  give  Smith  and  those  inter- 
ested with  him  one  thousand  dollars  in  addition  to  the  amount 
ho  was  entitled  to  receive  as  his  share  of  the  profits  from  their  joint 
business.  The  promise  thus  made  was  a  binding  promise  upon  the 
appellants,  without  reference  to  whether  the  arrangement  would 
prove  to  be  a  profitable  one  to  them  or  not  For  better  or  for  worse, 
they  got  what  they  bargained  for,  and  they  now  have  no  lawful 
reason  to  complain. 

If  their  expectations  as  to  future  business  were  not  realised,  that 
was  a  misfortune  for  which  Smith  was  not  in  any  manner  legally 
responsible.  That  circumstance  did  not  even  tend  to  show  a 
want  of  considtTatiou  for  the  note  in  controversy,  when  it  was 
given. 

We  are  therefore  of   the  opinion  that  tho  appellants'  defeoss 
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was  not  made  out  by  the  evidence,  and  that  consequently  the  court 
below  at  special  term  did  not  err  in  its  refusal  to  grant  the  appel- 
lants a  new  trial. 
The  judgment  at  General  Term  is  affirmed,  at  the  costs  of  the 

appellants. 

Judgment  affirmed. 

[Petition  for  a  rehearing  overruled.] 


Watkins  v.  State. 

(88  Ind.  487.) 

Oriminal  law — bar — prevunu  coiivietion  frauduUnUy  procured  by  offender. 

Where  one  who  had  committed  an  assaalt  and  battery  procured  himself  to  be 
complained  of  l)efore  a  jaatioe  of  the  peace,  and  submitted  to  a  trifling  fine 
impoeed  by  the  justice,  with  the  design  of  avoiding  a  subsequent  complaint 
by  the  person  assaulted,  and  a  possibly  severer  punishment,  such  conviction 
is  no  bar  to  a  subsequent  indictment. 

CONVIOTION  of  assault  and  battery.    The  opinion  states  the 
case. 

C\  A.  Buskirk,  for  appellant. 

7!  W.  Woollen^  attorney-general,  and  W.  H.  Trippeli,  prosecut- 
ing attorney,  for  the  State. 

IIowK,  C.  J.  This  was  a  prosecution  against  the  appellant,  upon 
affidavit  and  information  filed  in  the  Circuit  Court,  on  the  10th  day 
of  April,  1879,  for  an  assault  and  battery  alleged  to  have  been  by 
him  committed  on  the  16th  day  of  February,  1879,  at  Gibson 
county,  on  one  Tjenora  Watkins. 

To  the  information  the  appellant  answered  by  a  special  plea  in 
bar,  setting  up  his  former  conviction  of  and  for  the  same  offense, 
by  and  before  a  justice  of  the  peace  of  Oibson  county,  on  the  5th 
day  of  April,  1879.  To  this  special  plea  or  answer,  the  State,  by 
its  attorney,  replied  in  two  paragraphs,  to  wit:  1.  A  general  de- 
nial; and  2.  A  special  reply. 
The  api>ellant  demurred  to  the  special  reply,  for  the  alleged  in- 
Vol,  XXXIV  — 35 


274  INDIANA, 


Watkins  y.  State. 


sufficiency  of  the  facts  therein  to  constitat'e  a  reply,  which  demar- 
rer  was  oyerruled  by  the  court,  and  to  this  ruling  the  appellant  ex* 
cepted. 

On  arraignment  the  appellant's  plea  was  that  he  was  not  guilty, 
and  by  consent,  the  issues  joined  were  tried  by  the  court,  and  a 
finding  was  thereon  made  for  the  Sfcate,  that  the  appellant  was 
guilty  as  charged,  and  assessing  his  fine  in  the  sum  of  five  dollars; 
and  judgment  was  rendered  accordingly. 

The  only  error  assigned  by  the  appellant,  in  this  court,  is  the  de- 
cision of  the  Circuit  Court  in  overruling  his  demurrer  to  the  second 
reply  of  the  State  to  his  special  plea  or  answer.  In  this  second 
reply,  the  State  alleged,  in  substance,  that  the  said  conviction  and 
judgment  before  the  said  justice  of  the  peace,  as  set  out  and  averred 
in  tlie  appellant's  plea  in  bar,  were  procured  by  the  fraud  of  the 
appellant,  in  this,  that  the  appellant,  on  the  5th  day  of  April,  1879, 
being  then  and  there  the  son  of  one  Purnell  Watkins,  and  residing 
with  and  at  the  home  of  said  Purnell  Watkins,  requested  and  pro- 
cured him,  the  said  Purnell,  to  make  the  affidavit  mentioned  in  said 
plea  in  bar  ;  and  the  appellant  and  said  Purnell  Watkins  then  and 
there  agreeing  and  colluding  for  the  purpose  of  keeping  said  offense, 
charged  in  said  affidavit,  from  being  prosecuted  in  good  faith, 
and  from  being  prosecuted  in  the  Gibson  Circuit  Court,  and 
for  the  purpose  of  defeating  the  ends  of  justice  by  procur- 
ing a  low  and  inadequate  penalty  to  be  assessed  against  the  ap- 
pellant for  said  offense,  went  together  before  said  justice  on  said 
day,  and  then  and  there,  and  in  collusion  with  the  appellant,  and  at 
his  special  instance,  request,  desire  and  wish,  said  Purnell  fraudu- 
lently made  and  filed  the  said  affidavit,  and  that  after  the  formal  issn- 
ing  of  a  warrant  by  said  justice,and  the  formal  arrest  of  the  appellant 
on  said  warrant,  thereupon  the  appellant  plead  guilty  to  the  charge 
contained  in  said  affidavit,  and  the  said  justice  thereupon  rendered 
judgment,  assessing  a  fine  against  the  appellant  for  said  offense  in 
the  small  sum  of  five  dollars,  and  being  the  same  judgment  men- 
tioned in  said  plea  in  bar  ;  that  in  the  making  of  the  said  affidavit 
and  the  filing  thereof,  and  in  the  pretended  trial  as  aforesaid,  the 
State  of  Indiana  was  not  then  and  there  represented  and  was  no 
party  to  said  judgment ;  that  the  fine  assessed  against  the  appel* 
lant  in  said  judgment  was  wholly  inadequate  and  too  low  for  the 
grave  and  particular  offense  charged  in  said  affidavit  and  the  informa- 
tion herein  ;  that  said  offense  was  in  the  appellant's  beating  Lenora 
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Watkins,  who  was  then  and  there  the  appellant's  wife,  striking  her, 
the  said  Lenora,  with  a  ramrod  on  her  back  and  shoulders  eiglit  or 
ten  times,  with  great  severity,  and  then  and  there  and  thereby 
bruising  her  flesh ;  that  the  said  beating  and  striking  were  then 
and  there  done  in  great  anger  and  malice,  and  without  any  provo- 
cation whatever  ;  that  at  the  time  the  appellant  requested  the  said 
Purnell  Watkins  to  make  the  affidavit  as  aforesaid,  and  at  the  time 
of  the  filing  of  said  affidavit  and  of  the  rendition  of  said  judgment 
thereon,  and  all  the  time  from  the  time  of  the  commission  of  said 
offense,  as  charged  in  the  information  herein,  up  to  the  time  of  the 
rendition  of  said  judgment,  the  appellant,  as  well  as  the  said  Pur- 
nell Watkins,  believed,  and  had  good  I'eason  to  believe,  that  the 
said  Lenora  would  institute  a  prosecution  against  him,  the  ap- 
pellant, for  said  offense ;  and  it  was  for  the  purpose  of  avoid- 
ing the  effect  of  such  a  prosecution,  begun  and  instituted  by 
said  Lenora  and  at  her  instance,  that  the  appellant  procured 
the  said  Purnell  Watkins  to  institute  said  proceedings  before 
said  justice;  and  this  the  State,  by  its  attorney,  was  ready  to  verify. 
Wherefore,  etc. 

It  seems  to  us  that  the  court  committed  no  error  in  overruling 
the  appellant's  demurrer  to  this  special  reply,  for  the  facts  alleged 
therein,  if  true,  and  as  they  are  well  pleaded  the  demurrer  admits 
them  to  be  true,  show,  beyond  all  question  or  room  for  doubt,  that 
the  proceedings  before  the  justice  were  instituted,  and  his  judg- 
ment thereon  was  obtained  against  the  appellant,  by  his  own  pro- 
curement, with  the  fraudulent  intent  and  purpose  to  defeat  and 
bar  thereby  a  prosecution  in  good  faith  by  the  injured  party.  It 
can  hardly  be  believed  that  any  man  would  in  good  faith  institute 
a  criminal  prosecution  against  his  own  son,  for  the  purpose  either 
of  vindicating  the  majesty  of  the  law,  or  of  securing  the  just 
paoiabmentof  the  guilty.  The  law  on  the  subject  under  considera- 
tion is  thus  stated  in  section  1010  of  1  Bisho])  on  Criminal  Law: 

'*  But  sometimes  a  man,  conscious  of  guilt,  procures  proceedings 
against  himself,  and  suffers  a  slight  punishment,  thinking  thereby 
to  bara  prosecution  carried  on  in  good  faith.  In  such  a  case,  if  the 
first  proceeding  is  really  managed  by  himself,  either  directly  or 
through  the  agency  of  another,  he  is,  while  thus  holding  his  fate  in 
his  own  hand,  in  no  jeopardy;  the  plaintiff  State  is  no  party  in 
tact,  but  only  such  in  name;  the  judge  is  imposed  upon  indeed, 
yet  in  point  of  law  adjudicates  nothing;  '  all  is  a  mere  puppet-show, 
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and  every  wire  moved  by  the  defendant  himself/    The  judgmeut 
therefore  is  a  nullity,  and  is  no  bar  to  a  real  prosecution." 

In  the  case  of  Commonwealth  t.  Dasconiy  111  Mass.  40^,  the  doo- 
trine  was  fully  sanctioned  and  approved,  that  where  a  person  has 
fraudulently  procured  himself  to  be  complained  of  before  a  justice 
of  the  peace,  for  an  assault  and  battery,  and  to  be  arrested  on  a  war- 
rant, and  lios  voluntarily  submitted  to  a  conviction  ou  such  com- 
plaint, for  tI)o  purpose  of  avoiding  the  effect  of  a  subsequent 
<}omplaint  made  by  the  injured  party,  which  he  believed  or  had 
reason  to  believe  would  be  made  against  Iiim,  such  conviction,  thus 
procured  for  sueh  fraudulent  purpose,  would  be  no  bar  to  a  subse- 
quent indictment  for  the  same  offense.  To  the  same  effect  are  the 
following  cases:  Commonwealth  v.  Aldermariy  4  Mass.  477;  Slats  v. 
LiitlSj  1  N.  H.  257 ;  Commonwealth  v.  Jackaon,  2  Va.  Cas.  501;  State 
T.  I^pSy  4  Sneed,  552;  Siate  v.  Green,  16  Iowa,  239;  State  v.  Atkin- 
son, 9  Humph.  677;  Slate  v.  Loiory,  1  Swan,  34;  Stale  v.  Olenjiy,  1 
Head,  270;  Stale  v.  Oolmn,  11  Humph.  599 ;  Stale  v.  Yarbroughy  1 
Hawks,  78. 

The  appellant's  counsel  seems  to  rely  in  argument  upon  the  law 
-as  stated  in  the  concluding  sentence  of  said  section  1010,  iu  1 
Bishop  on  Criminal  Law,  5th  ed.,  as  follows: 

^*It  would  seem,  however,  that  here,  if  the  legal  penalty  was  an 
■exact  and  certain  one,  and  the  person  thus  carrying  on  the  cause 
gainst  himself  had  actually  borne  it  iu  full,  not  merely  in 
part,  the  SUite  would  have  suffered  nothing,  and  so  the  judgment 
would  not  be  deemed  in  law  fraudulent." 

Concedhig  that  the  sentence  quoted  contains  a  correct  statement 
of  the  law  applicable  to  the  case  mentioned  therein,  as  perhaps  it 
does,  it  eecms  to  us  that  the  doctrine  therein  enunciated  would  not 
apply  to  the  case  now  before  us.  For  under  the  statute  of  this 
State,  the  legal  penalty  for  an  assault  and  battery  is  a  fine  in  any 
sum  ''not  exceeding  one  thousand  dollars,  to  which  may  be  added 
imprisonment  not  exceeding  six  months."   2  R.  S.  1876,  p. 459,  §  7. 

It  cannot  be  said,  therefoi^,  that  the  legal  penalty  for  an  assault 
Slid  battery  is  in  this  State  an  exact  and  certain  one ;  nor  can  it  be 
said,  upon  the  facts  alleged  in  the  second  reply  in  this  case,  that 
the  appellant  had  actually  borne  such  legal  penalty  in  full. 

The  appellant's  demurrer  to  the  special  reply  was  correctly  oTer- 
ruled. 

The  judgment  is  affirmed  at  the  appellant's  costs. 

Judgment  affirmed. 
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/68Ind.686.) 
Carrier  ofpa^wngers  —  Section  for  non-payment  of  fare. 

A  nilwaj  company  maj  lawfully  make  and  enforce  a  mle  that  paesengera  not 
procaring  tickets  before  entering  a  train  shall  pay  a  greater  specified  rate  of 
fare,  and  passengers  are  bound  to  take  notice  of  and  conform  to  such  rule. 

A  statute  providing  that  if  any  railway  passenger  shall  refuse  to  pay  his  fare, 
he  may  be  ejected  at  any  usual  stopping-place,  does  not  prohibit  his  ejectioQ 
at  any  other  safe  point,    {JSee  note^  p.  284.) 


A 


CTION  of  damages.     The  opinion  states  the  case.    Tbe  plaintiff 
had  judgment  below. 


W.  Z.  Stuart,  C.  B.  Stuart,  and  T.  A.  Stuart,  for  appellant.       » 

jy.  IT.  Trammel,  for  appellee. 

HowKy  C.  J.  This  was  a  sai  t  by  the  appellee  agai  nst  the  appellant, 
as  a  common  carrier  of  passengers  over  its  railroad,  for  hire,  to  re- 
cover damages  for  certain  alleged  breaches  of  its  duty,  as  such 
common  carrier.  There  were  three  paragraphs  in  the  appellee's 
complaint,  in  each  of  which  there  was  a  general  statement  that  at 
the  date  mentioned,  and  between  the  places  named  therein,  the  ap- 
pellant was  such  common  carrier  of  passengers  for  hire  over  its  line 
of  railway. 

In  the  first  paragraph  of  his  complaint,  the  appellee  alleged,  in 
substance,  that  on  the  2l8t  day  of  August,  1873,  he  entered  one  of 
the  appellant's  passenger  cars,  at  the  town  of  Lagro,  in  Wabash 
county,  for  the  purpose  of  being  carried  by  the  appellant  in  said 
car,  as  a  passenger  from  the  said  town  of  Lagro  to  the  town  of 
Huntington,  in  Huntington  county,  Indiana;  that  the  appellant,, 
"without  any  lawful  cause,  indignantly,  insultingly,  cunningly  and 
maliciously,  and  purposely,  extorted  a  greater  amount  of  money" 
from  the  appellee,  as  a  passenger,  than  was  the  usual  and  custom- 
ary fare  of  passengers  between  the  above-named  places  charged  by 
the  appellant,  to  the  appellee's  damage  iu  the  sum  of  one  hundred 
dollars.     Wherefore,  etc. 
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Iti  the  second  paragraph  of  his  complaint,  the  appellee  farther 
alleged,  in  substance,  that  on  or  about  the  27th  day  of  Aagast, 
1873,  he  took  passage  upon  one  of  the  appellant's  cars,  at  the  town 
of  Wabash,  for  the  purpose  of  being  carried  by  the  appellant  in  said 
car  from  said  town  of  Wabash  to  the  said  town  of  Lagro,  as  a  pas- 
senger on  said  railroad;  that  the  appellant  ^^ unlawfully,  cunningly 
and  maliciously,  and  purposely  extorted''  from  the  appellee  a 
greater  amount  of  money  than  was  tlie  usual  and  customary  fare  of 
the  appellant  for  the  carrying  of  jiassengers  between  the  above- 
named  places,  to  the  appellee's  damage  in  the  sum  of  one  hundred 
dollars.     Wherefore,  etc. 

In  the  third  paragniph  of  his  complaint,  the  appellee  alleged,  in 
substance,  that  on  or  about  the  28th  day  of  August,  1873,  the 
appellee  entered  into  one  of  tlie  appellant's  passenger  cars,  at 
the  town  of  Antioch,  for  the  purpose  of  being  carried  in  said  car, 
by  the  appellant,  from  said  town  of  Antioch  to  said  town  of  La- 
gro; that  he  so  entered,  with  the  appellant's  knowledge  and  as- 
sent, for  the  purpose  aforesaid,  and  then  and  there  became  and 
was  a  passenger  on  board  the  appellant's  oar;  that  after  the 
appellant  had  carried  the  appellee,  as  such  passenger,  about  two 
miles,  in  said  car,  upon  its  railroad,  toward  said  town  of  Lagro,  the 
appellant,  without  any  lawfnl  cause,  with  force  and  violence  at  a 
point  other  than  a  usual  stopping  place  for  the  appellant,  and  not 
near  any  dwelling-house,  ejected  and  turned  the  appellee  out  of 
and  from  said  car,  and  then  and  there  insultingly  refused  to  carry 
him  further,  to  the  appellee's  damage  in  the  sum  of  forty-eight 
hundred  dollars.     Wherefore,  etc. 

To  the  appellee's  complaint  the  appellants  answered  in  two  para- 
graphs, in  substance  as  follows: 

1.  A  general  denial;  and 

2.  That  for  a  long  time  the  appellant  had  established  a  passen- 
ger  tariff  rate  between  stations  along  the  line  of  its  road  from  the 
Ohio  State  line  west,  to  the  Illinois  State  line,  including  the  sta- 
tions in  Wabash  and  Huntington  counties;  that  the  regular  fare 
from  Lagro  to  Antioch,  on  the  line  of  the  appellant's  road,  each 
way,  was  forty  cents;  that  as  a  premium  and  inducement  to  pay 
at  its  station  offices,  the  appellant  discounted  ten  cents  on  every 
ticket  purcliascd  at  such  ticket-office;  that  it  had  an  obvious  policy 
in  so  doing,  to  put  a  check  on  those  who  handled  passenger  fare  on 
the  train;  that  on  and  at  the  time's  mentioned  in  the  complaint 
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the  appellee  entered  the  cars  at  Anlioch,  with  the  avov/ed  purpose 
of  riding  therein  to  Lagro,  and  when  called  upon  for  his  fare^ 
tendered  thirty  cents,  and  positively  refused  to  pay  any  more;  that 
ke  entered  the  cars  with  the  avowed  purpose,  expressed  at  the  time 
and  while  on  the  cars  and  at  sundry  other  times,  of  testing  the 
question  of  the  appellant's  right  to  charge  and  take  on  the  cars 
the  regular  fare  of  forty  cents  between  the  said  points;  and  that 
the  appellee  refusing,  in  a  boisterous  and  insolent  manner  to  pay 
the  ssiid  regular  and  established  fare,  and  creating  a  disturbance  of 
the  other  peaceful  and  well-behaved  passengers,  the  appellant's 
conductor  stopped  the  train  and  put  the  appellee  out,  as  on 
account  of  his  said  conduct  the  conductor  had  a  right  to  do. 
Wherefore,  etc. 

Before  the  filing  of  tliis  answer  the  appellant  offered  in  writing 
to  confess  a  judgment  in  favor  of  the  appellee  for  the  sum  of 
twenty-five  dollars,  in  full  of  all  damages  by  reason  of  the  alleged 
wrong  stated  in  his  complaint. 

The  appellee  replied  by  a  general  denial  to  the  second  paragraph 
of  appellant's  answer. 

[Omitting an  immaterial  statement.] 

The  issaes  joined  were  tried  by  a  jury,  and  a  general  verdict  was 
returned  for  the  appellee,  assessing  his  damages  in  the  sum  of  five 
hundred  dollars.  The  appellant's  motion  for  a  new  trial  was  over- 
ruled, and  its  exception  was  duly  entered  to  this  ruling,  and  the 
court  rendered  judgment  for  the  appellee  upon  the  general  verdict 
of  the  jury. 

The  principal  error,  properly  assigned  by  the  appellant  in  this 
court,  is  the  decision  of  the  Circuit  Court  in  overruling  its  motion 
for  a  new  trial.  In  this  motion  there  were  many  causes  assigned 
for  such  new  trial,  consisting  chiefly  of  alleged  errors  of  law  occur- 
ring at  the  trial,  and  excepted  to,  in  the  admission  of  improper 
evidence,  and  in  the  instructions  given  the  jury  of  the  court's  own 
motion  and  at  appellee's  request,  and  in  refusing  to  give  instruc- 
tions asked  for  by  the  appellant.  The  appellant's  counsel  com- 
plain in  argument,  in  this  court,  for  the  most  part,  of  the 
instructions  given  the  jury,  and  of  the  refusal  of  the  court  to  give 
the  instructions  requested  by  the  appellant. 

Before  considering  any  question  arising  on  the  instructions  given 
or  refused,  we  may  properly  give  a  brief  statement  of  the  case  made 
by  the  evidence.    The  appellee  was  a  witnesson  the  trial  in  his  own 
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behalf,  and  we  give  the  substance  of  his  evidence,  as  follows : 
About  the  2l8t  day  of  August,  1873,  he  got  on  the  appellant's  cars 
at  Lagro  to  go  to  Huntington,  and  paid  his  fare  on  the  train  to  the 
conductor  who  charged  him  sixty-five  cents  for  the  trip,  which  waa 
ten  cents  more  than  what  he,  the  appellee,  thought  was  the  usual 
fare  between  those  places.  On  the  27th  day  of  August,  1873,  he  got 
on  the  appellant's  cars  at  Wabash  to  go  to  Lagro,  and  paid  his  fare 
on  the  train  to  the  conductor,  who  charged  him  thirty-five  cents 
for  the  trip,  or  ten  cents  more  than  he  had  ever  paid  between  those 
places;  and  although  he  had  frequently  rode^on  the  appellant's 
road  between  those  points,  sometimes  with  and  sometimes  without 
tickets,  he  had  always  paid  the  same  fare,  to  wit,  twenty-five  cents. 
On  the  evening  of  August  28th,  1873,  he  got  on  the  appellant's 
cars  at  Antioch,  to  go  from  that  place  to  Lagro  ;  and  '*  when  the 
conductor  came  along  and  asked  me  for  my  fare,  I  asked  him  what 
it  was  to  Lagro  ?  He  replied,  forty  cents.  I  told  him  I  thought 
he  was  mistaken.  He  remarked  that  it  was  forty  cents.  I  said  to 
him,  '  You  have  carried  me  twice  before  this ;  once  last  evening ; 
don't  you  remember  it?'    He  said  he  did.     Then  he  said  to  me: 

*  Do  you  say  you  will  not  pay  me  forty  cents  ?*  I  told  him  I  would 
not  pay  but  thirty  cents.  He  then  said,  'I  will  put  you  off  the 
train,  if  you  do  not  pay  me  forty  cents.'  The  forty  cents  he  repeated 
two  other  times.  I  said  to  him,  *  If  you  think  best,  you  had  better 
do  it.'  Then  he  looked  out  the  window  to  the  brakemen  and  made 
motions  to  him  to  put  on  the  brakes,  and  then  began  to  pull  the 
bell  rope.  The  train  did  not  seem  to  check  up,  and  he  called  out 
the  door  and  spoke  to  the  brakeman  to  tighten  the  brake,  and  he 
again  began  to  pull  the  bell  rope  ;  and  we  got  out  on  the  platform 
by  the  crowd  pushing  from  behind,  and  then  again  he  asked  mef 
*Do  you  say  you  will  not  pay  me  forty  cents?'  I  replied  to  him,  I 
would  not  pay  but  thirty  cents.  Then  he  told  me  to  get  off  the 
train,  that  he  did  not  want  to  be  waiting  there.  I  looked  to  see 
what  kind  of  a  place  it  would  be  to  be  thrown  off.  There  were 
several  iron  rails  lying  there  and  a  ditch  close  by,  and  I  concluded 
to  get  off  without  being  pushed  off,  and  I  then  stepped  off.  1  told 
him  all  the  other  conductors  charged  the  rate  I  named.     He  said, 

*  they  done  wrong ;  no  reason  why  he  should.'  I  think  I  acted 
quietly  and  peaceably,  and  think  I  did  nothing  out  of  the  way. 
I  had  said  nothing  to  any  one,  and  saw  no  one  I  knew.  Hy  pur- 
pose was  to  go  to  Lagro.     ♦    ♦    ♦    ♦    I  nm  now  in  my  sixtieth 
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year;  after  being  pat  off  the  train,!  went  to  Lagro  ;  distance  about 
three  and  one-half  miles  ;  I  took  the  tow-path  from  the  railroad 
crossing;  I  was  about  two  or  two  and  one-half  miles  below  Antioch; 
don't  know  the  distance  exactly.  ♦  ♦  ♦  j  think  I  had  fifty  cents 
in  my  hand,  and  offered  to  pay  him  thirty  cents ;  he  was  very 
short;  had  but  a  few  words  ;  made  no  explanation  ;  I  supposed  he 
wanted  a  little  spending  money." 

This  is  tlie  substance  of  the  appellee's  account  of  the  matters,  on 
which  he  has  founded  this  action.  The  first  two  matters  referred 
to  in  his  evidence  are  the  matters  of  extortion,  counted  upon  in  the 
first  two  paragraphs  of  his  complaint.  In  his  evidence  he  claims  that 
ten  cents  was  extorted  on  each  of  the  two  trips  on  occasions,  making 
in  the  aggregate  the  sum  of  twenty  cents.  As  the  court  below  in- 
structed the  jury  that  the  measure  of  damages  would  be,  "  upon 
the  first  two  paragraphs  of  the  complaint,  the  amounts  extorted 
from  the  plaintiff  by  overcharging,"  we  may  reasonably  conclude,  wo 
think,  that  all  the  damages  allowed  the  appellee  by  the  jury  in  their 
general  verdict,  with  the  exception  of  the  twenty  cents  extorted,  were 
assessed  upon  the  cause  of  action  stated  in  the  third  paragraph  of 
his  complaint  With  respect  to  this  third  paragraph,  we  have  given 
the  appellee's  version,  under  the  sanction  of  his  oath,  of  the  matter 
counted  on  in  said  paragraph,  in  almost  his  exact  language,  as  we 
find  the  same  in  the  bill  of  exceptions  containing  the  evidence. 

Upon  the  case  stated  in  iLe  third  paragraph  of  the  complaint, 
and  the  evidence  given  on  the  trial,  tiie  court,  of  its  own  motion, 
gave  the  jury  trying  the  cause  the  following  instruction,  to  wit : 

**  3.  In  this  State  the  law  prohibits  a  railroad  company  from 
ejecting  a  passenger  from  the  curs  for  a  refusal  to  pay  his  fare,  ex- 
cept at  a  usual  stopping  place ;  aud  if  you  find  from  the  evidence 
that  the  defendant  [plaintiff  ?]  was  put  off  the  train  at  a  place  re- 
mote from  a  usual  stopping  place,  for  no  other  reason  than  that  he 
refaaed  to  pay  his  fare,  then  the  plaintiff  is  entitled  to  recover." 

It  is  evident,  we  think,  that  this  instruction  was  founded  upon 
the  court's  construction  of  section  28  of  the  genenil  law  of  this 
State  providing  for  the  incorporation  of  railroad  companies,  ap- 
proved May  11, 1852.     Section  28  reads  as  follows  : 

**  §  28.  If  any  passenger  shall  refuse  to  pay  his  fare  or  toll,  the 
conductor  of  the  train,  and  the  servants  of  the  corporation  may  put 
him  oat  of  the  cars  at  any  usual  stopping  place."  1  E.  S.  IBTG^ 
p.  709. 
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It  lYould  seem,  from  the  language  nsed  in  the  instractiou  above 
quoted,  that  the  court  must  have  construed  the  provisions  of  this 
section  28  of  the  statute  as  amounting  to  a  positive  prohibition 
against  any  railroad  company's  right  to  put  any  passenger  out  of  its 
cars,  for  his  refusal  to  pay  his  fare,  at  any  other  place  than  a  usual 
slopping  place  for  its  cars  on  the  line  of  its  road.  Such  a  con- 
struction of  the  section  quoted  is  not  required  by  the  language 
used  therein,  and  is  not  in  harmony  with  the  general  law  of  this 
State  on  the  subject  of  the  section,  and  therefore  we  are  not  inclined 
to  adopt  it.  The  section  is  permissive,  and  not  prohibitory,  in  its 
terms.  It  allows  a  railroad  company  to  do  a  given  thing,  for  a 
specified  reason,  at  a  certain  place  ;  but  the  law  does  not  prohibit 
the  railroad  company,  either  in  that  section  or  elsewhere,  from 
doing  the  same  thing  for  the  same  or  any  other  valid  reason,  or  at 
any  otl^er  place.  In  the  case  of  Jeffersonville  Railroad  Co.  v.  Rogerij 
28  Ind.  1,  it  was  well  said  by  F&azeb,  J. :  ''The  passenger  who 
refuses  to  pay  fare  is  from  that  moment  an  intruder,  and  wrong- 
fully on  the  train.  He  has  no  lawful  right  to  be  carried  ^ra/ts  to 
the  next  station.  This  is  too'plain  to  admit  of  debate.  It  follows 
that  he  may  be  expelled  at  once."  The  case  cited  was  again  before 
this  court,  on  a  subsequent  appeal,  when  the  following  language 
was  used  in  the  opinion  of  the  court,  by  Wobden,  C.  J.  :  *•  If  the 
expulsion  hud  been  rightful  in  itself,  it  might,  perhaps,  have  been 
legally  effected  at  any  time  of  day  or  night,  and  at  anyplace,  with- 
out reference  to  stations  or  the  convenience  and  comfort  of  the 
party  expelled."  JeffersonviUe  Railroad  Co,  v.  Rogers,  38  Ind.  116; 
s.  c,  10  Am.  Bep.  103.  The  right  of  the  railroad  company  to  ex- 
pel a  passenger  from  its  cars  for  his  refusal  to  pay  fare,  as  a  rule,  at 
any  time  ''and  at  any  place  without  reference  to  stations,"  was  not 
doubted  or  questioned  by  the  learned  judge  who  wrote  the  opinion 
last  referred  to,  but  in  that  case  it  was  shown  that  the  passenger, 
Rogers,  before  entering  the  appellant's  car,  had  properly  applied  at 
its  ticket  office  for  a  ticket,  and  without  fault  on  his  part,  but 
through  the  willfulness,  mistake  or  inadvertence  of  its  agent,  had 
been  unable  to  secure  such  ticket;  and  it  was  very  properly  held, 
we  think,  on  those  facts,  that  Rogers  was  entitled  to  be  carried,  by 
his  payment  to  the  conductor  of  the  price  of  the  ticket,  and  could 
not  be  required  to  pay,  in  addition  to  such  price,  the  excess  which 
by  the  rules  of  the  company  was  charged  the  passenger,  who  with* 
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out  an  effort  to  purchase  a  ticket,  paid  his  fare  on  the  cars  to  the 
conductor  of  the  train. 

In  the  case  last  cited,  and  in  the  case  of  Indiaimpolis^  elc.  Rail- 
way  Co.  r.  Rinardy  46  Ind.  293,  the  legal  right  of  a  railroad  com- 
pany to  discriminate  between  the  amounts  of  fare  where  a  ticket  is 
purchased,  and  where  the  fare  is  paid  upon  the  train,  and  to  demand, 
exact  and  receive  a  larger  fare,  in  the  latter  case,  than  the  price 
charged  for  a  ticket,  is  fully  recognized  by  this  court.  In  the  case 
at  bar,  therefore,  the  appellant  had  the  legal  right  to  exact  from  the 
appellee,  for  his  fare  between  Antioch  and  Lagro,  a  larger  sum  of 
money  when  paid  to  the  conductor  on  the  train,  than  it  would  have 
charged  him  for  a  ticket  between  the  same  places;  and  when  the 
appellee  refused,  as  he  did,  to  pay  the  fare  demanded,  the  conduc- 
tor of  the  train  had  the  right,  and  it  was  his  duty  as  a  faithful  ser- 
Tant,  to  put  the  appellee  out  of  the  cars  and  off  his  train,  at  any 
time  and  at  any  place  on  the  line  of  the  road,  without  i-eference  to 
stations,  and  without  actual  danger  to  his  life  or  person.  When  he 
refused  to  pay  his  fare,  he  became  an  intruder,  a  mere  trespasser,  in 
the  appellant's  cars;  and  he  had  the  rights  of  a  trespasser,  and  no 
otiier  rights.  Certainly  he  had  no  right  to  be  carried  by  the  appel- 
lant, without  charge,  to  the  next  station. 

It  would  seem  from  the  record  before  us,  that  there  wei*e  no  in- 
termediate stations  on  the  appellant's  road  between  Antioch  and 
Lagro,  only  a  distance  of  six  miles  intervening  between  said  places. 
The  appellee  entered  the  appellant's  cars  at  Antioch  to  go  to  Lagro, 
and  when  the  conductor  demanded   his  fare,  the  train  was  very 
nearly  eqni-distant  between  the  two  places.    When  he  refused  to  pay 
bis  fare,  it  surely  was  not  the  appellant's  duty  to  carry  him  to  La- 
gro, the  place  of  his  destination,  before  putting  him  off  the  train. 
Yet  if  the  court's  construction  of  suid  section  28  of  the  statute,  as 
contained  in  the  instruction  above  quoted,  were  the  correct  one, 
the  necessary  consequence  would  be  that  all  railroad  companies  in 
this  State  could  be  compelled  to  carry  all  their  passengers  gratis  to 
the  next  "usual  stopping-place." 

It  is  claimed  by  the  appellee  in  this  case,  and  it  was  so  testified 
by  him  as  a  witness  on  the  trial,  that  he  had  never  heard  before  that 
^tt  extra  charge  was  made  for  fare  when  paid  on  the  train.  It  is 
difficult  to  reconcile  and  harmonize  the  appellee's  evidence  in  this 
re£^d  with  the  first  two  paragraphs  of  his  complaint  and  his  evi- 
deiiee  in  support  of  said  paragraphs.     For  in  those  paragraphs,  ho 
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claimed,  aud  his  evidence  tended  to  sustain  such  claim,  that  within 
one  week  prior  to  his  attempted  trip  from  Antioch  to  La^ro,  the 
appellant's  conductor  had,  on  two  different  occasions  or  trips,  ex- 
torted from  him  on  the  train  ten  cents  on  each  trip  more  than  the 
usual  or  customary  fare.  It  is  difficult  to  believe  that  he  had  so 
recently  suffered  the  loss  of  these  two  sums  of  ten  cents  each,  by 
extortion  as  he  claimed,  without  having  inquired  into  and  ascer- 
tained, as  he  might  easily  have  done,  the  probable  cause  or  pretext 
for  such  alleged  extortion.  But  however  this  may  have  been,  it  is 
not  claimed  or  pretended  that  he  could  not  have  readily  ascertained, 
by  proper  inquiry,  the  rules  and  regulations  of  the  appellant  in  re- 
gard to  the  purchase  and  price  of  tickets,  and  the  payment  of  pas- 
senger fare  on  the  train.  If  he  did  not  know  the  appellant's  rules 
on  these  subjects,  he  ought  to  have  inquired  of  its  agents,  before 
he  became  a  passenger  on  its  cars.  It  is  not  claimed  that  he  did 
not  have  abundance  of  time  and  ample  opportunity  to  make  all 
proper  inquiries  and  purchase  a  ticket  of  the  appellant's  agent  at 
Antioch  before  he  entered  the  cars.  Having  failed  to  2>urchase  a 
ticket,  or  to  ascertain  the  rules  of  the  appellant  in  regard  t4>  the 
payment  of  passenger  fare  on  the  train,  he  was  in  fault,  and  when 
the  conductor  demanded  of  him  ten  cents  more  ihan  what  he  sup- 
posed was  the  regular  fare,  he  should  have  paid  the  money  and  in- 
vestigated the  matter  afterward.  Upon  his  refusal  to  pay  his  fare, 
the  conductor  was  fully  authorized  and  justified,  as  we  have  al- 
ready said,  in  putting  him  out  of  the  cars  and  off  the  train,  at  any 
place  not  dangerous  to  his  life  or  limbs. 

For  the  reasons  given,  we  are  of  the  opinion  that  the  court's  in- 
struction, above  set  out,  to  the  jury  trying  the  cause,  was  erroneooa, 
and  ought  not  to  have  been  given,  and  on  this  ground  a  new  trill 
ought  to  have  been  granted. 

The  judgment  is  reversed,  at  the  appellee's  costs,  and  the  cause 
is  remanded,  with  instructions  to  sustain  the  motion  for  a  new  trial, 
and  for  further  proceedings  in  accordance  with  this  opinion. 

[An  immaterial  direction  omitted.] 

Petition  for  a  rehearing  overruled. 


NoTB  BT  THE  RBPORTEB.>-Tfa6  Same  doctiine  is  held  in  Baltimore,  etc,,  JB.  Co.  t.  MtDom^ 
aJd^  68  Ind.  316,  and  it  is  also  there  held  that  it  made  no  difference  that  the  condactM'  haMl 
previously  received  a  part  of  the  fare.  In  DuLaurariB  v.  FXnt  Dtr.  St.  Paul  <t  i^iciie  U, 
Co.,  15  Minn.  49;  &  c,  2  Am.  Rep.  102,  it  was  held  that  If  the  conductor  received 
retained  part  of  the  fare  an  ejection  for  non-pi^yment  of  the  balance  was  unlawfoL 


NOVEMBER  TERM,  1879,  285 

Toledo,  Wabash  and  Western  Railway  Co.  v.  Wright. 

same  was  held  by  the  California  Supreme  Court,  September,  1880,  6  Pac.  C.  L.  J.  S78,  a 
case  similar  in  facts  to  the  principal  case.    The  court  said : 

^*  The  conductor  had  no  right  to  eject  the  plaintiff  from  the  cars  withodt  returning  the 
money  which  he  had  paid.  Admitting  that  the  r^ulation  which  forbade  the  conductor's 
accepting  fare  from  a  passenger  after  the  train  had  been  stopped  on  account  of  his  rof usal 
to  pay  fare  was  a  reasonable  rule,  this  only  makes  it  apparent  that  the  money  should  have 
been  returned  before  the  train  was  stopped .  There  could  be  no  stronger  evidence  that  the 
sum  paid  was  received  as  full  fare  than  the  fact  that  the  conductor  retained  it.  Tho 
passenger  was  justified  in  relying  upon  that  fact  until  the  money  was  repaid.  The  con- 
ductor certainly  had  no  authority  under  any  reasonable  rule  to  eject  the  passenger  and 
keep  the  money.  The  stopping  of  the  train  and  the  actual  amotion  of  plaintiff  were  parts 
of  a  single  act  by  which  the  servants  of  defendant  asserted  a  right  to  do  that  which  they 
were  not  authorized  to  do  while  retaining  plaintiff's  money.  If  they  could  turn  him  out 
and  then  return  the  money  he  had  paid,  they  could  turn  him  out  and  not  return  the  money 
at  all.  Indeed,  it  was  argued  by  counsel  for  respondent  that  the  servants  of  respondent 
poeseesed  such  power,  and  that  the  only  redress  to  which  plaintiff  could  resort  was  an 
aiction  for  money  had  and  received.  The  whole  matter  was  made  to  turn  in  the  court 
below  upon  the  hidden  purpose  of  the  conductor.  Though  the  amount  paid  was  paid  by 
the  plaintiff  as  and  for  his  fare,  and  although  the  conductor  received  and  pocketed  the 
amount  paid,  still,  if  he  did  not  tnfend  to  accept  it  as  fullfare^  he  had  the  right  (as  the 
Jury  were  instructed)  to  confiscate  the  sum  paid  to  the  public  use  —  or  for  his  own  benefit, 
^H*  to  that  of  his  employers — and  exclude  the  man  who  paid  it  from  the  cars.  The  question 
was  not  whether  the  plaintiff  and  defendant  entered  into  a  special  agreement  whereby 
plaintiff  was  to  be  transported  for  the  sum  paid,  but  whether  plaintiff  had  a  right  so  to 
consider  it  until  his  money  was  repaid,  and  whether  until  that  event  the  agent  of  defend- 
ant was  justified  in  ejecting  plaintiff.  The  jury  were  told  that  unless  the  conductor  who 
received  the  money  received  it  with  the  specific  intent  that  it  should  constitute  full  pay- 
ment for  the  service  then  being  performed  by  defendant,  *  he  had  a  right  to  put  plaintiff 
out  without  returning  the  money — without  offering  him  the  said  two  dollars,  or  any  part 
thereof.' 

**  If  the  conductor  had  demanded  and  received  the  two  doUars  as  and  for  the  full  fare,  or 
luftd  agreed  to  transport  the  plaintiff  for  that  sum,  it  is  clear  that  the  latter  could  not  have 
been  ejected  for  non-payment  of  his  fare.  Yet  the  jury  were  told  that  *  if  the  minds  of  the 
parties  met  upon  one  common  proposition,*  to  the  effect  that  the  two  dollars  were  paid  and 
received  by  the  conductor  as  the  full  fare,  the  latter  could  not  eject  the  plaintiff  without 
first  returning  the  money,  thus  intimating  that  he  oould  turn  him  out  if  he  first  returned 
Cbat  iHilch  had  been  recefved  as  full  fare.  This  charge  certainly  tended  to  confuse  ths 
Jmymen.*' 
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The  surety  of  a  deoeaeed  debtor  to  the  State,  having  pi^d  the  debt  to  the  State, 
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APPEAL  from  order  of  Orphans'  Ooart  for  Talbot   coaiity. 
The  opinion  states  the  case. 

Joseph  B,  Seihy  for  appellant. 

Philip  F.  Thomasy  for  appellees. 

Brent,  J.  The  appellees  wore  sureties  upon  the  bond  of  Arthur 
W.  Leeke,  collector  of  State  taxes  for  Talbot  coanty.  Leokepro* 
ceeded  to  collect  a  large  amount  of  said  taxes,  but  died  before  pay* 
ing  into  the  treasury  of  the  State  the  whole  amount  so  collected  by 
him.  For  this  balance,  due  at  tho  time  of  his  death,  suit  was  after- 
ward brought,  upon  the  bond,  by  the  State  against  the  appellees. 
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and  judgment  obtained.  Having  paid  their  respective  portions  of 
the  jadgment,  they  now  seek  to  recover  the  sums  of  money  so  paid 
from  the  personal  estate  of  Leeke^  the  principal  debtor,  in  the  hands 
of  his  administrator.  This  being  insufficient  to  pay  all  the  debts 
due,  the  ground  is  taken  that  this  is  a  preferred  debt^  and  as  such 
must  take  priority  in  the  distribution.  The  recoixl  shows  that 
there  is  no  other  claim  of  preference  against  the  property. 

The  Orphans'  Court  of  Talbot  county  in  June^  1878,  upon  the 
final  distribution  of  this  estate  passed  an  order  allowing  a  priority 
to  this  claim  of  the  appellees,  and  from  that  order  the  present  ap- 
peal is  taken  by  one  of  the  other  creditors. 

Appended  to  the  agreed  statement  of  facts  in  the  record  is  the 
following : 

"  It  is  further  agreed,  that  in  the  foregoing  proceedings,  the 
questions  submitted  to  the  Orphans'  Court,  and  upon  which  their 
order  of  the  11th  of  June,  1878,  was  passed,  were  : 

'*  First.  Whether,  under  the  facts  of  this  case,  the  State  of  Mary- 
land was  entitled  to  priority  of  payment  of  its  claim,  out  of  the  assets 
of  the  estate  of  Arthur  W.  Leeke,  deceased  ;  and  if  so,  whether,  sec- 
ondly, the  sureties  in  Leeke's  bond,  as  collector  of  State  taxes, 
having  paid  the  said  claim,  were  entitled  to  be  subrogated  to  the 
State's  priority  ?  Both  of  these  questions  were  decided  affirma- 
tively by  the  Orphans'  Court,  and  upon  this  appeal^  the  same  ques- 
tions will  be  submitted  to  the  Court  of  Appeals." 

The  priority  of  the  State  in  the  payment  of  its  claim  against  a 
debtor  is  not  a  new  question.    It  was  recognized  and  enforced  as 
early  as  1787  in  the  case  of  State  v.  RogerSy  2  H.  &  McH.  198  ;  and 
a^in  in  1793  in  the  case  of  Murray  v.  Ridley^s  Administratrix^  3 
id.    171,   where'  one    of  the    questions    presented    in    the    dis- 
tribntion  among  creditors,  of  the  estate  of  the  intestate  Ridley,  was 
tbe  priority  of  the  State  as  a  preferred  creditor.    The  same  ques- 
tion also  arose  in  Contee  v.  Cltew^s  Executor^  1  H.  &  J.  417,  and  the 
ri£^ht  of  the  State  to  be  first  paid  out  of  the  assets  of  its  deceased 
debtor  was  again  announced.    In  these  cases  there  was  no  opinion 
delivered,  giving  the  grounds  of  the  decision.    But  in  the  case  of 
Siaie  of  Maryland  v.  Bank  of  Marylandy  6  G.  &  J.  205,  argued  by 
the  ablest  members  of  the  bar,  the  question  was  again  presented, 
and  is  treated  at  considerable  length  in  the  opinion  of  court,  deliv- 
ered by  Chief  Judge  Buchanan.     The  conclusion  reached  by  the 
IX^nrt  is  in  favor  of  the  State's  riglitof  priority,  as  a  prerogative 
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right  derived  from  the  common  law,  entitling  her  to  be  first  paid, 
except  where  some  antecedent  lien  stands  in  the  way.  This  may 
now  be  well  considered  as  the  settled  law  in  this  State. 

In  the  present  case,  there  being  no  liens  in  the  way,  the  State 
was  clearly  entitled  to  be  first  paid  out  of  the  assets  in  the  hands  of 
the  administrator  of  Lecke. 

The  next  question  to  be  examined  is,  to  what  rights,  if  any,  the 
appellees  as  sureties  of  Leeke  are  subrogated  by  their  payment  to 
the  State  of  the  debt  due  by  him,  at  the  time  of  his  death,  as  prin- 
cipal debtor. 

The  doctrine  of  subrogation,  or  substitution  as  it  is  also  termed, 
is  a  peculiar  feature  of  equity.  It  is  not  founded  in  contract,  but 
has  its  origin  in  a  sense  of  natural  justice.  So  soon  as  a  surety  pays 
the  debt  of  the  principal  debtor,  equity  subrogates  him  to  the  place 
of  the  creditor,  and  gives  him  every  right,  lien,  and  security,  lo 
which  the  creditor  could  have  resorted  for  the  payment  of  his  debt. 
As  said  in  the  annotation  to  the  case  of  Dering  v.  Earl  of  WiacheU 
sea,  1  Lead.  Cas.  in  Eq.  XJO  (m.)  "Payment  by  one  who  stands  in  the 
relation  of  a  surety,  although  it  may  extinguish  the  remedy  or  dis- 
charge the  security,  as  respects  the  creditor,  has  not  that  effect  as 
between  the  principal  debtor  and  the  surety.  As  between  them  it 
is  in  the  nature  of  a  purchase  by  the  surety  from  the  creditor  ;  it 
operates  an  assignment  in  equity  of  the  debt  and  all  legal  proceed- 
ings upon  it,  and  gives  a  right  in  equity  to  call  for  an  assignment 
of  all  securities  ;  and  in  favor  of  the  surety,  the  debt  and  all  its 
obligations  and  incidents  are  considered  as  still  subsisting."  A 
large  number  of  American  cases  are  cited,  and  they  snstain  fully 
these  general  principles. 

The  doctrine  announced  in  Copis  v.  Middleton,  i  Tur.  &  Ilusa. 
224,  to  the  effect  that  equity  will  not  subrogate  the  surety  in  cases 
where  payment  extinguislies  the  security  at  law,  has  not  been  gen- 
erally followed  in  this  country.  "While  it  has  been  adopted  in  cases 
in  Alabama  and  Nortli  Carolina,  it  seems  that  the  courts  in  the 
^  other  States,   where  the  question  has  arisen,  and  the   Supreme 

Court  of  the  United  States,  12  Wheat  598,  have  held  the  opposite 
view.  The  annotators  in  1  Lead.  Cas.  in  Eq.  88,  referring  to  the 
cases  in  the  United  States,  say,  that  with  the  exception  of  the 
cases  in  the  two  States  above  named,  '*  it  appears  to  be  universally 
and  firmly  settled,  that  although  the  surety  or  lien  be  extinguished 
at  law,  yet  for  the  benefit  of  the  surety,  by  whose  money  or  property 
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the  creditor  has  been  satisfied^  it  continues  in  full  force."  This 
rule  is  equitable  and  just,  and  supported  as  it  is  by  the  great  weight 
of  authority  in  this  country,  wo  feel  justified  in  adopting  it.  See 
Hollingaworth  v.  Floyd,  4  H.  &  G.  90 ;  Sotheren  v.  Reed,  4 11.  &  J. 
30'J  ;  Creager  v.  Brengle,  5  id.  240 ;  Merryman  v.  State,  id.  427. 

The  question  of  the  subrogation  of  tlie  surety  to  the  priority  of 
the  creditor,  by  the  payment  of  the  debt  to  him,  has  arisen,  as  in 
the  present  case,  most  frequently  in  regard  to  the  dibtribution 
among  creditors  of  assets  in  the  hands  of  an  executor  or  adminis- 
trator. In  PowelFs  Bx^rs  v.  White,  1 1  Leigh,  309,  after  a  very  able 
and  extended  review  of  the  authorities,  especially  the  English,  a 
surety  upon  a  bond,  who  had  paid  it  oflf  after  the  death  of  the  prin- 
cipal debtor,  was  held  to  be  subrogated  to  the  same  right  of  priority 
in  the  distribution  of  assets  in  the  hands  of  the  executor,  which  tho 
law  of  the  State  conferred  upon  bond  creditors. 

In  Lidderddle  y.  Robinson,  2  Brock.  159,  the  doctrine  of  subro- 
gation arose,  and  the  extent  to  which  a  surety,  who  has  paid  the 
debt,  is  subrogated  to  the  priority  of  tlie  creditor,  was  presented 
and  considered.     Chief  Justice  Marshall,  in  his  opinion  in  the 
case,  adopts  the  Virginia  decisions  as  establishing  '^  the  principle 
incontrorertibly,  that  the  surety  who  has  paid  a  debt  stands,  as 
respects  his  claim  on  the  principal  or  his  estate,  to  every  purpose 
in  the  place  of  the  creditor.*'    He  refers  to  the  three  cases  in  4 
Johns.  Ch.  123,  530,  and  545,  as  recognizing  the  same  principle, 
and  to  the  case  in  4  Desaus.  44.     Ho  then  proceeds  to  say  :    **  The 
principle  that  a  person,  who  has  paid  money  as  surety  or  on  account 
of  another,  shall  be  substituted  in  the  place  of  tho  creditor,  seems 
to  bo  familiar  in  England.     In  3  P.  Wms.  400,  it  is  laid  down  by 
the  chancellor,  that  an  executor,  who  has  paid  beyond  the  assets 
which  have  come  to  his  hands  shall  rank  as  the  creditor  whose  debt 
he  has  paid."     1  Atk.  134;  Ex  parte  Crisp,  2  Ves.,  Sr.,  302,  and 
11   Ves.,  Jr.,  22,  are  also  cited  in  the  opinion.    In  the  case  the 
learned  chief  justice  not  only  maintains  the  right  of  a  surety  to  be 
snbrogated   to  the  priority  of  the  creditor  against  the  principal 
debtor,  but  extends  the  doctrine  against  a  co-surety. 

This  case  was  carried  to  the  Supreme  Court  of  the  United  States 
npon  a  certified  division  of  opinion  between  the  chief  justice  and 
Judge  TucKSB,  who  sat  with  him  in  the  Circuit  Court,  and  is  re- 
ported in  Lidderdaie  v.  Robinson,  12  Wheat.  594.  The  Supreme 
Court  sustained  the  views  of  the  chief  justice,  and  in  the  conoluflion 
Vol.  XXXIV— 87 
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of  their  opinion  on  pago  698,  they  say  :  "  That  this,  then,  is  the 
settled  law  of  the  State,  in  which  this  contract  and  cause  originated, 
cannot  be  doubted.  But  we  feel  no  inclination  to  place  our  decision 
upon  that  restricted  ground,  since  we  are  well  satisfied  with  its  cor- 
rectness on  general  principle,  and  on  authorities  of  great  respecta- 
bility in  other  States."  See»  also,  Watls  v.  Kinney ^  3  Leigh,  272 ; 
Cheesehorough  v.  Millard ^  1  Johns.  Ch.  413;  7  Am.  Dec.  494; 
Croft  V.  Moore,  9  Watts,  409  ;  Himes  v.  KelleVy  3  TV.  &  S.  404 ; 
Carrico  v.  Farmers  and  Merchants*  Kai.  Bank,  etc.,  33  Md.  241, 
and  cases  there  cited. 

Wc might  cite  a  very  large  number  of  other  authorities  xi\x)n  this 
point,  but  have  not  considered  it  necessary.  Wo  think  the  doctrine 
is  well  established  by  a  decided  preponderance  of  the  cases,  that  a 
surety,  who  has  paid  the  debt  of  his  principal  obligor,  is  subrogated 
in  equity  by  the  act  of  payment,  not  only  to  the  securities  of  the 
creditor,  bat  to  all  his  rights  of  priority.  If  therefore  the  creditor 
could  have  rightfully  claimed  a  preference  in  the  distribution  of 
assets,  the  same  preference  will  be  held  by  way  of  subrogation  for 
the  benefit  of  the  surety. 

Is  a  different  rule  to  be  applied  where  the  State  is  the  creditor  ? 
We  can  see  no  reason  why  it  should  be.  It  is  not  necessary  to  in- 
quire how  or  in  what  manner  the  State's  right  to  rank  as  a  pre- 
ferred creditor  is  derived,  whether  it  is  a  prerogative  right  derived 
from  the  common  law,  or  whether  it  has  been  conferred  by  statute. 
As  is  said  in  some  of  the  cases  to  which  we  have  referred,  equity  in 
applying  the  doctrine  of  subrogation  looks  not  to  form,  but  to  the 
substance  and  essence  of  the  transaction.  It  looks  to  the  debt 
which  is  to  be  paid,  and  not  to  the  hand  which  may  happen  to  hold 
it,  and  will  see  that  the  fund  charged  with  its  payment  shall  be  ao 
applied.     3  Leigh,  295. 

In  the  present  case,  the  debt  of  the  collector,  Leeke,  was  dne  to 
the  State  at  the  time  of  his  death.     It  was  a  charge  against  him  as 
the  principal  debtor,  and  upon  the  assets  left  by  him.    The  latter 
constituted  the  fund  out  of  which  it  was  to  be  paid  as  a  preferred 
debt.     And  if  equity  does  not  regard  the  hand  which  holds  the 
debt,  and  will  see  that  the  fund  charged  with  its  payment  shall  he 
so  applied,  what  difference  can  logically  result,  whether  the  creditor, 
to  whom  the  surety  has  made  payment,  is  the  State  or  an  indi- 
vidual. 

While  this  view  of  the  law  will  do  no  wrong  to  any  one,  it  will 


OCTOBER  TERM,  1878.  291 


Baltimore  and  Ohio  Railroad  Companj  v.  Strieker. 

aild  facilities  in  securing  and  collecting  the  revenue  of  the  State.  If 
Buretics  know  that  they  can  be  subrogated  to  the  priority  of  the 
State,  less  apprehension  will  be  felt  in  joining  in  the  bonds  of  col- 
lectors, and  less  delay  in  payment  by  solvent  sureties;  other  credit- 
ors are  not  injured,  for  if  the  State  has  the  first  claim  upon  the 
fund,  it  does  them  no  wrong  whether  this  claim  is  enforced  by  the 
State,  or  by  those  standing  in  its  stead. 

We  have  not  referred  to  the  agreement  in  regard*  to  the  assign- 
ment, under  the  act  of  assembly,  of  judgments  obtained  by  the 
State.  Our  decision  rests  entirely  upon  the  doctrine  of  subroga- 
tion, and  outside  of  any  consideration  of  the  effect  and  requisites 
of  an  actual  assignment. 

Upon  the  wliole,  we  think  the  sureties  in  this  case  are  equitably 
entitled  to  be  subrogated  to  the  priority  of  the  State,  and  that  by 
virtue  of  such  subrogation  the  debt,  which  they  have  paid  to  the 
State,  should  be  first  paid  to  them  in  the  distribution  of  the  assets 
in  the  hands  of  Leeke's  administrator. 

The  order  of  the  Orphans*  Court,  appealed  from,  will  therefore 
be  affirmed. 

Order  of  Orphans'  Court  affirmed,  and  the  costs  to  be  paid  out 

of  the  fund. 

Order  affirmed. 


Baktimobb  and  Ohio  Railroad  Compaky  y.  Stbioseb. 

(61Md.47.) 
JfaeUr  and  serwint  —  negligenes  —  low  bridge, 

A  oondactoT  of  a  railway  train,  while  staDding  on  the  top  of  a  car  in  motion, 
in  the  discliarge  of  his  duty,  was  injured  by  being  brought  in  contact  with  a 
low  bridge.  He  had  been  well  acquainted  with  its  position  and  character, 
•nd  accustomed  to  pass  under  it.  Held,  that  the  company  were  not  liable 
in  damages. 


A 


CTION  for  personal  injuries.      The  opinion  states  the  casa 
The  plaintiff  had  jndgment  below. 


John  K.  Cowen  and  A.  H.  Syester,  for  appellant 
^fberi  Ritchie  and  John  Ritchie,  for  appellee. 
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Babtol,  C.  J.  This  suit  was  bronght  by  the  appellee  to  recover 
for  injuries  received  by  bciug  carried  against  a  bridge,  spanning 
the  appellant's  road,  while  he  was  on  top  of  a  '^hoase  car,"  in  the 
discharge  of  his  duty  as  conductor  of  a  freight  train. 

Tl)e  accident  happened  on  the  6th  day  of  June,  1876,  m  passing 
under  the  bridge,  called  '^BuU  Eye  Bridge/'  which  was  built  by 
the  appellant,  on  a  public  road  about  three-fonrths  of  a  mile  east  ot 
Martinsburg. 

It  appears  from  the  evidence,  that  the  appellee  entered  the  ser- 
vice of  the  company  in  1867,  as  a  brakeman  on  freight  trains  be- 
tween Martinsburg  and  Baltimore.  In  July,  1869,  he  was  pro- 
moted to  be  a  conductor  of  freight  trains  on  the  same  section  of  the 
road,  and  continued  in  that  employment  till  the  time  of  the  acci- 
dent    In  that  capacity  it  was  his  duty  to  assist  at  the  brakes. 

When  tlie  appeUec  first  went  upon  the  road  the  house  cars  of  the 
company  were  from  nine  to  ten  feet  high ;  about  the  year  1869, 
connection  with  western  roads  began  to  be  formed,  and  higher  can 
were  introduced  from  the  west,  the  company  also  began  to  constntc- 
new  cars,  which  were  ten  feet  ten  inches,  to  eleven  feet  high,  and 
the  western  cars,  sometimes  used,  were  eleven  and  a  half  feet  high. 
The  plaintiff  testified  that  some  of  the  new  cars  were  on  the  road 
while  he  was  brakeman ;  the  number  of  these  was  increased,  and 
they  were  in  general  use  after  1872  or  1873.  They  were  con- 
structed with  the  brakes  on  top,  and  to  manage  the  brakes,  it  was 
necessary  to  be  on  the  top  of  the  car. 

In  1872,  the  old  '^  Bull  Eye"  bridge  was  remoyed,  and  a  new 
bridge  built,  which  was  of  different  construction,  and  of  about  the 
same  height  as  the  old  one,  that  is  to  say,  seventeen  feet  four  inches 
high,  measuring  from  the  railway  to  the  struts  or  lowermost  timbers 
of  the  bridge. 

On  the  6th  of  June,  1876,  the  appellee,  having  in  charge  a  freight 
train,  consisting  of  twenty-three  loaded  cars,  viz.,  eighteen  gondo- 
las, four  hoppers  and  one  of  the  new  house  cars,  and  also  the  ca- 
boose, was  ready  to  start  from  Martinsburg  at  six  o'clock  in  the 
morning.    In  order  to  leave  the  track  clear  for  an  expected  passen- 
ger train,  as  was  his  duty,  he  took  his  train  upon  a  siding,  or  switch, 
between  Martinsburg  and  the  bridge  where  he  remained  till   half- 
past  six,  when  he  brought  his  train  on  the  main  track  and  proceeded 
on  his  way.  The  distance  from  the  bridge  to  the  switch  was  200  to 
800  yards,  from  which  place  the  bridge  was  in  full  view. 
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The  accident  happened  in  this  way :  the  appellee  was  assisted  by 
one  brakemany  who  remained  behind  to  lock  the  switch ;  the  ap- 
pellee being  specially  charged  to  see  that  this  important  duty  was 
performed,  held  the  train  waiting  till  it  was  done.  He  was  standing 
on  the  sixth  or  seventh  car  from  the  rear  of  the  train,  looking  back 
to  see  the  brakeman  lock  the  switch,  and  for  his  signal,  when  he 
saw  this,  he  immediately  signalled  the  engineer  to  go  on,  and  began 
to  let  off  the  brakes,  had  let  of  the  brakes  as  far  back  as  the  house 
car,  which  was  the  last  car  except  the  caboose,  had  got  on  top  of  it 
about  the  center,  and  was  walking  toward  the  brake,  for  the  pur- 
pose of  letting  it  off,  and  then  going  into  the  caboose,  when  he  was 
Btmck  by  the  stmt  of  the  bridge,  his  back  being  then  turned 
toward  it. 

The  appellee  testified  that  he  had  never  heard  of  any  one  having 
been  struck  by  this  bridge,  before  he  was  struck,  that  no  one  on  the 
part  of  the  company  had  ever  told  or  notified  him  that  this  bridge 
was  too  low,  that  he  did  not  know  its  exact  height,  but  supposed 
that  the  struts  were  high  enough  to  clear  a  man  standing  on  top  of 
8nch  a  car  as  he  had.  Had  never  before  had  occasion  to  be  adjust- 
ing the  brakes,  or  to  be  walking  on  top  of  a  car  as  he  was  passing 
under  that  bridge.  Had  been  on  the  siding  often  before,  but  had 
never  started  from  it  on  his  trip,  had  always  started  from  the  sta- 
tion, and  that  gave  him  ample  time  to  have  the  brakes  adjusted 
before  he  got  to  the  bridge. 

Proof  was  given  that  it  was  known  to  Mr.  Wilson,  the  company's 
master  of  road,  that  the  ''  Bull  Eye  "  bridge  was  not  high  enough 
to  allow  a  man  to  pass  under  it  standing  on  top  of  the  new  house 
cars;  and  further  that  there  were  no  signal  ropes  to  warn  persons 
approaching  the  bridge,  such  as  were  used  at  some  of  the  other 
bridges. 

On  the  other  hand,  a  number  of  witnesses,  examined  by  the  de- 
fendant, conductors,  brakemen,  and  engineers,  employed  on  the 
same  section  of  the  road,  testified  that  this  bridge  was  too  low  to 
allow  a  tall  man  to  pass  under  it,  standing  upon  a  house  car,  that 
ibis  &ct  was  plainly  visible  and  obvious  to  any  one  passing  under 
it^  and  that  it  was  the  habit  of  brakemen  and  conductors,  when  on 
top  of  a  house  car,  to  stoop  or  remain  seated  while  passing  under  the 
bridge.  Two  of  them,  Bierman,  the  engineer,  and  Dixon,  the  brake- 
xnAD,  were  on  the  same  train  with  the  appellee  when  he  was  struck, 
both  testify  that  they  had  often  seen  him  stoop  down  when  passing 
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under  the  same  bridge.  And  the  appellee  himself  etated  in  his 
testimony,  that  he  was  down  on  the  gondola  car,  and  never  thought 
of  the  bridge ;  if  he  had  known  how  near  he  was  to  it,  ho  would  not 
have  gone  on  top  of  the  liouse  car,  and  if  he  had  seen  the  bridge 
would  have  sat  down.  He  further  states  that  he  never  made  any 
complaint  to  any  officer  of  the  company  of  the  lowness  of  the 
bridge  ;  knew  that  the  bridge  wiiich  was  there  before  1872  was  too 
low  to  allow  him  to  pass  under  it  standing  on  top  of  the  new  house 
curs,  and  always  stooped  in  going  under  it ;  had  heard  that  the  new 
bridge  was  higher^  but  did  not  know  how  much  higher,  did  not 
know  till  that  morning  that  he  could  not  pass  under  it  with  safety 
standing  on  a  house  car,  might  have  supposed  it  was  too  low,  but 
could  not  tell  it  till  he  was  struck. 

It  appeared  in  proof  also  that  the  appellee  lived  in  Martinsburg, 
was  well  acquainted  with  '*  Bull  Eye  "  bridge,  its  position  and  sur- 
roundings, and  while  in  the  employ  of  the  company  made  about 
thirty  trips  a  month,  fifteen  each  way,  and  had  passed  under  the 
bridge  over  3,000  times,  or  nearly  1,500  times  after  the  new  or 
higher  cars  were  generally  used. 

Other  testimony  is  offered  which  it  is  not  necessary  to  repeat. 
Three  witnestes,  McGee,  Miller  and  Leonard,  employees  of  the 
company,  testified  that  they  had  been  struck  by  the  same  bridge, 
but  each  explained  the  circumstances  causing  their  accidents, 
wl)ich  show  that  these  resulted  from  their  own  carelessness  and 
inattention,  and  each  testified  that  they  were  caused  by  their  own 
neglect  and  want  of  caution. 

Now  the  question  presented  for  our  consideration  is,  what  arc  the 
rules  of  law  applicable  to  the  state  of  facts  disclosed  by  the  bills  ot 
exceptions,  and  which  have  been  before  stated? 

To  entitle  the  appellee  to  maintain  the  suit  it  was  necessary  to 
prove  tliat  the  company  had  been  guilty  of  negligence  which  directly 
caused  the  injury,  that  is  to  say,  that  in  the  relation  which  existed 
between  the  appellee  and  the  company  the  latter  had  failed  or  neg- 
lected to  perform  some  duty  toward  the  appellee  which  was  devolved 
upon  it  by  the  law ;  and  secondly,  it  must  appear  that  the  appellee 
was  not  guilty  of  any  negligence  on  his  part,  or  any  want  of  reason- 
able prudence  and  caution  to  avoid  the  accident. 

1st.  As  to  the  alleged  negligence  on  the  part  of  the  company. 
In  what  did  this  consist  ?  It  was  said  it  was  negligent  in  con- 
structing the  bridge  so  low  that  a  conductor  or  brakeman  could 
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not  pass  under  it  in  safety  on  the  top  of  a  honse  car,  where  hia 
datj  required  him  sometimes  to  be. 

But  there  is  no  evidence  to  support  this  position;  on  the  contrary, 
all  the  proof  shows  that  the  employees  of  the  company,  and  the 
appellee  among  them,  every  day  passed  under  the  bridge  safely  by 
observing  the  simple  and  easy  precaution  of  stooping  or  sitting 
down  while  passing  under  the  bridge. 

No  negligence  can  be  imputed  to  the  company  because  the  struts 
of  the  bridge  were  not  high  enough  to  allow  a  person  to  pass  under 
them  standing  upright  on  the  top  of  the  cars.  Baylor  y.  Del.  £  W. 
R.  R.  Co.,  11  Vroom,  23;  s.  c,  29  Am.  Rep.  208. 

It  was  not  required  of  the  appellee  to  stand  on  his  feet  while 
passing  the  bridge;  he  was  in  that  position,  according  to  his  own 
statement,  because  his  back  was  turned  toward  the  bridge,  ''he  did 
not  think  of  it,  and  did  not  know  he  was  near  it;''  but  he  knew  it 
was  there,  it  was  in  full  view  only  a  few  moments  before,  when  he 
started  his  train  from  a  point  only  200  or  300  yards  distant. 

Nothing  is  better  settled  than  that  ''  the  implied  contract  be- 
tween the  employer  and  employee  is  that  the  latter  takes  upon  him- 
self all  the  natural  risks  and  perils  incident  to  the  service."  Movants 
case,  44  Md.  292,  as  expressed  by  Cockburn,  C.  J.,  in  Clarke  v. 
Holmes,  7  H.  &  N.  943.  *'  When  a  servant  enters  upon  an  employ- 
ment he  accepts  the  service  subject  to  the  risks  incidental  to  it." 
The  rule  is  well  stated  in  Whart  on  Neg.,  §  214:  "An  employee 
who  contracts  for  the  performance  of  hazardous  duties  assumes 
such  risks  as  are  incident  to  their  discharge  from  causes  open  and 
obvious,  the  dangerous  character  of  which  causes  he  had  oppor- 
tunity to  ascertain." 

Some  stress  has  been  laid  by  the  appellee's  counsel  on  the  fact 
that  when  the  appellee  entered  the  service  of  the  company,  in  1867, 
and  for  some  years  afterward,  the  cars  in  use  were  of  such  size  aud 
structure  that  no  danger  whatever  was  incurred  by  standing  on  the 
top  of  them  in  passing  under  the  bridge,  and  that  afterward  higher 
cars  were  introduced,  upon  which  a  person  could  not  with  safety 
stand  erect  while  passing  under  the  bridge,  and  this  change  is 
relied  on  as  an  unwarrantable  increase  of  risk  and  danger  to  the 
appellee  after  he  had  entered  the  service  of  the  company. 

Many  cases  have  occurred,  in  which  it  has  been  held  to  be  the 
doty  of  the  employer  to  give  notice  or  warning  to  the  employee  of 
increased  risk  or  danger  to  which  he  may  bo  exposed,  where  a 
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change  has  been  made  in  the  nature  of  his  duties,  and  a  failare  to 
give  such  notice  or  warning  has  been  held  to  render  the  employer 
liable  for  the  consequences  ;  but  this  principle  has  no  application  to 
the  present  case.  It  is  applicable  where  the  increased  risk  ordanger 
to  the  employee  arises  from  causes  hidden  and  secret,  and  such  as 
W3uld  reasonably  escape  his  observation. 

In  this  case  the  introduction  and  use  of  the  new  house  cars  com- 
menced as  early  as  1872,  was  well  known  to  the  appellee,  and  with 
that  knowledge  he  continued  in  the  service  of  the  company  for  the 
space  of  four  years. 

So  that  in  this  respect,  the  case  stands  on  the  same  ground  as  if 
the  condition  of  things  which  existed  at  the  time  of  the  accident  was 
the  same  as  when  the  appellee  first  entered  the  ser^^ce. 

The  bridge  was,  during  all  this  time,  a  permanent  structure  visi- 
ble  to  the  appellee,  and  the  new  cars  were  in  daily  use  by  him  during 
that  period. 

*^  If  a  man  chooses  to  accept  the  employment,  or  continue  in  it, 
with  the  knowledge  of  the  danger,  he  must  abide  the  consequences, 
so  far  as  any  claim  against  the  employer  is  concerned."  Wooley  v. 
M.  D,  Railwap  Co.,  L.  R,  2  Ex.  Div.  389. 

What  then  was  the  legal  duty  of  the  company  ?  This  is  well 
stated  in  the  appellee's  brief  :  ''  It  was  the  duty  of  the  company  to 
exercise  all  reasonable  care  to  provide  and  maintain  safe,  sound  and 
suitable  machinery,  roadway  structures  and  instrumentalities ; 
and  it  must  not  expose  its  employees  to  risks  beyond  those  which 
are  incident  to  the  employment,  and  were  in  contemplation  at  the 
time  of  the  contract  of  service  ;  and  the  employee  has  a  right  to 
presume  that  the  company  has  discharged  those  duties.''  This  rule 
is  supported  by  0*ConnelV8  case,  20  Md.  212 ;  Scallffs  case,  27  id, 
689  ;   Wonder's  case,  32  id.  419. 

Let  us  apply  it  to  the  present  case.  As  we  have  before  said,  the 
contract  of  service  by  the  appellee  was  made  while  the  bridge  of 
1872  was  standing,  and  the  new  cars  were  in  use,  or  which  is  the 
same  thing,  ho  voluntarily  continued  in  the  service  after  that  time, 
with  a  full  opportunity  of  knowing  the  risk  to  which  he  was  ex- 
posed. In  constructing  the  bridge  all  that  was  incumbent  on  the 
company  was  to  build  it  of  sufficient  height,  to  enable  the  employ- 
ees, in  the  discliarge  of  their  duties,  to  pass  under  it  in  safety,  by 
the  use  of  ordinary  care  and  prudence ;  and  there  is  no  evidence  m 
the  case  that  this  duty  was  not  performed.     In  onr  opinion  the 
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ninth  prayer  of  the  appellant  states  correctly  the  duty  and  obliga- 
tion resting  upon  the  company  in  the  construction  of  the  bridge, 
and  as  there  was  no  CTidence  of  any  negligence  on  the  part  of  the 
company  in  this  respect,  the  ninth  prayer  ought  to  have  been 
granted,  which  denied  to  the  appellee  the  right  to  recover ;  there 
being  a  failure  of  evidence  to  support  a  material  part  of  his  case. 
We  think  the  evidence  tended  strongly  to  prove  that  the  acci- 
dent was  oansed  by  a  want  of  reasonable  care  on  the  part  of  the 
appellee ;  but  we  do  not  rest  our  decision  on  this  ground.  In  the 
midst  of  his  pre-occupation  with  his  duties,  he  might  be  excusable 
for  losing  sight  of  the  danger  menacing  him  at  the  moment.  But 
this  peril  was  one  incident  to  the  employment,  in  contemplation  at 
the  time  of  the  contract,  and  arising  from  causes  open  and  obvious, 
tho  dangerous  character  of  which  he  had  an  opportunity  to  ascer- 
tain, and  the  risk  of  which  he  assumed. 

Ilaving  stated  our  opinion  upon  the  rules  of  law  applicable  to  the 
case,  which  deny  to  the  appellee  the  right  to  recover,  it  is  not 
necessary  to  notice  particularly  the  several  prayers  contained  in  the 
record. 

The  first  prayer  of  the  appellee  submitted  to  the  jury,  in  general 
terms,  the  question  of  reasonable  care  on  the  part  of  appellant,  in 
constructing  the  bridge,  with  a  view  to  the  safety  of  its  employees, 
and  also  whether  the  appellee  had  used  ordinary  and  reasonable  care, 
ander  the  circumstances,  to  avoid  the  accident. 

Such  an  instruction  would  in  some  cases  be  correct,  but  as  was  said 
by  Ellsworth,  J.,  in  Hayden  v.  Smiihville  Manufacturing  Co.,  29 
Conn.  557,  when  speaking  of  a  general  instruction  of  this  kind, 
''it  ignores  the  clear  distinction  between  an  employee  having 
knowledge  of  the  business  and  one  having  no  knowledge." 

•*  Tho  employee  here  was  acquainted  with  tho  hazards  of  the  busi- 
ness ia  which  he  was  engaged.  *  *  *  He  must  be  held  to  have 
anderstood  tho  ordinary  hazards  attending  his  employment,  and 
therefore  to  have  voluntarily  taken  upon  himself  the  hazard,  when 
be  entered,  or  when  with  that  knowledge  he  chose  to  continue  in 
the  service  of  the  company.''  There  being  in  this  case  no  evidence 
of  negligence  on  the  part  of  the  company,  it  was  error  to  submit 
that  question  to  the  jury. 

Judgment  reversed. 
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HOSHALL  y.  HOSHALL. 
(51  Md.  78.) 

Marriage  —  limiUd  divorce  —  erwUy — Hngle  act  cf. 

A  idngle  act  of  personal  violence  by  hosband  to  wife  does  not  ccwiflthnte 
"  craeltj  of  treatment "  within  the  statute  of  divorce. 

ACTION  of  divorce.    The  opinion  states  the  case.    The  defend* 
ant  bad  judgment  below. 

R  0.  Mcintosh  and  Arthur  W.  Machen,  for  appellant, 

William  8.  Keech,  for  appellee. 

Bartol,  C.  J.  A  careful  examination  of  the  evidence  in  this 
case  has  brought  us  to  the  same  conclusion  reached  by  the  judge 
of  the  Circuit  Court,  and  so  well  expressed  in  his  opinion  contained 
in  the  record. 

The  only  ground  upon  which  the  claim  of  the  appellant  to  a  di- 
vorce seems  to  rest  with  any  degree  of  plausibility  is  the  alleged 
'^ cruelty  of  treatment''  by  her  husband;  but  in  our  judgment  the 
testimony  fails  to  make  out  a  case  of  cruelty  of  treatment,  such  as 
is  contemplated  by  the  act  of  assembly  (1872,  ch.  272),  as  this  has 
been  uniformly  understood  and  defined  by  the  courts. 

A  single  act  of  personal  violence  by  her  husband  is  proved,  and 
it  appears  that  this  was  provoked  by  her  own  unjustifiable  conduct. 
It  occurred  in  October,  1876,  and  soon  after  she  voluntarily  left  her 
home,  and  went  to  live  with  one  of  her  married  daughters.  This 
single  act  of  violence  on  his  part,  though  it  cannot  be  justified  in 
morals  or  in  law,  did  not  constitute  ''cruelty  of  treatment"  within 
the  meaning  of  the  law,  as  a  cause  for  divorce  a  mensa  ei  ihorv. 

There  is  no  proof  in  the  record  of  any  systematic  or  continued 
cruelty  of  treatment  by  the  appellee,  or  any  danger  to  her  life, 
limb  or  health,  such  as  renders  impossible  the  proper  discharge  of 
the  duties  of  married  life. 

If,  said  the  court  in  Dysart  v.  Dysart^  1  Bob.  140,  ''a  wife  can 
insure  her  own  safety  by  lawful  obedience,  and  by  a  proper  self* 
command,  she  has  no  right  to  come  here  ;  for  this  court  affords  ita 
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agreement  for  any  other  purpose  than  that  for  which  it  was  pur- 
chased with  the  money  of  TumbuU  &  Co.,  and  delivered  at  hia 
factory,  than  he  would  to  have  used  any  other  cotton  belonging  to 
Turnbull  &  Co.,  and  which  they  had  deposited  with  him  as  a 
bailee,  to  manufacture  into  cotton  cloth  for  them.  In  fact,  it  is  in 
proof  that  the  cotton  was  purchased  by  Turnbull  &  Co.,  and  in- 
voiced to  them,  and  paid  for  by  them,  and  delivered  at  the  '*  Mount 
Vernon  Factory,"  for  the  purpose  of  being  manufactured  for  them. 
Indeed,  if  the  purchases  of  the  cotton  had  been  made  by  Thomas 
in  person,  he  should  be  taken  to  have  made  them,  under  this  agree- 
ment, as  agent  for  Turnbull  &  Co. 

But  this  is  an  assignment  or  a  covenant  to  deliver  to  the  assignee, 
for  valuable  consideration  received,  after-acquired  personal  prop- 
erty. Is  such  an  assignment  valid,  and  can  it  be  enforced  against 
the  lien  of  a  subsequent  execution  ? 

At  law  it  would  not  be  a  valid  assignment.  An  assignment  of  a 
thing  whish  has  no  existence,  actual  or  potential,  at  the  time  of  the 
execution  of  the  deed  is  void  at  law.  Holroyd  y.  MarshaUy  10  H.  of 
L.  Gas.  191,  315 ;  Robinson  y.  Macdonnell,  5  M.  &  S.  228.  In 
BroekenbroicgVs  Ex^x  v.  Brockenbrough^  recently  decided  by  this 
court,  31  Oratt.  580,  several  decisions  are  cited  by  Judge  Burks  in 
support  of  the  doctrine  as  now  stated,  and  qualifications  of  the  rule 
explained,  to  which  I  beg  to  refer. 

In  the  same  case,  upon  the  general  doctrine  in  equity  as  to  liens 
or  charges  upon  after-acquired  property,  he  quotes  as  follows  from 
Mr.  Justice  Stoet.  In  Mitchell  y.  Winslow,  2  Story,  630,  after  an 
examination  of  the  authorities,  Mr.  Justice  Story  says :  ''It  seems 
to  me  a  clear  result  of  all  the  authorities,  that  whenever  the  parties 
by  their  contract  intend  to  create  a  positive  lien  or  charge,  either 
upon  real  or  personal  property,  whether  then  owned  by  the  assignor 
or  contractor,  or  not,  or  if  personal  property,  whether  it  is  then  tn 
esse  or  not,  it  attaches  in  equity,  as  a  lien  or  charge  upon  the  par- 
ticular property  as  soon  as  the  assignor  or  contractor  acquires  a 
title  thereto  against  the  latter  and  all  persons  asserting  a  claim 
thereto  under  him,  either  yoluntarily,  or  with  notice,  or  in  bank- 
ruptcy." Judge  Burks  also  cites  numerous  other  cases  which  tend 
to  establish  the  doctrine  of  an  equitable  lien  or  charge  upon  after- 
acquired  property,  but  does  not  decide  the  question,  not  deeming 
it  essential  to  the  decision  of  that  case. 

In  the  leading  case  of  Holroyd  v.  MarshaUy  decided  by  the  House 
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Second  National  Bank  of  Baltimobe  y.  Westbbn  National 

Bank  of  Baltimobe. 

(51  Md.  128.) 

Bank — correction  of  erroneous  certification  of  note  —  eoidenee  —  UMffe, 

A  bank  having  erroneonalj  certified  a  note  to  be  '*  good/'  can  correct  the  mis- 
take before  liabilities  have  been  incurred  or  losses  sustained  in  conseqnenoe 
of  such  certification,  and  evidence  of  usage  to  the  contrarj  is  incompetent. 

ACTION  to  recover  amount  of  a  note.    The  opinion  states  tha 
facts.    The  defendant  had  jadgment  below. 

William  A.  Siewari,  for  appellant. 

WiUiam  R  Frick,  for  appellee. 

Brent,  J.  There  is  really  but  a  single  qaestion  presented  in  thia 
case,  and  that  is,  whether  a  bank,  which  by  mistake  has  certified  a 
promissory  note,  made  payable  at  its  banking-hoase^  to  be  '*  good," 
can  afterward  correct  such  mistake. 

It  appears  that  the  Second  National  Bank  held  by  the  indorse- 
ment of  the  payees  a  promissory  note  of  Tilghman  &  Drakely, 
drawn  at  four  months  to  the  order  of  Carmine  &  Co.,  and  payable 
at  the  Western  National  Bank,  at  which  bank  the  drawers  kept 
their  deposit  account.  On  the  morning  of  the  day  on  which  the 
note  was  due,  about  half-past  eleven  o'clock,  the  runner  of  the 
bank,  holding  the  note,  presented  it  at  the  banking-house  of  the 
Western  Bank,  when  it  was  certified  by  the  paying  teller  as  good, 
by  writing  upon  it  in  blue  pencil  mark  the  initial  letter  of  hia  name. 
The  runner,  after  leaving  the  Western  Bank,  proceeded  on  hia 
rounds,  and  reached  the  Second  National  Bank  about  one  O'clock, 
when  he  told  the  president,  Mr.  Oilman,  that  the  note  had  been 
paid,  "  meaning  tliereby  that  it  had  been  certified." 

About  one  o'clock  the  same  day,  the  teller  of  the  Western  Bank, 
in  putting  another  memorandum  on  his  file,  noticed  the  order  of 
Tilghman  &  Drakely  received  that  day,  and  which  he  had  placed 
upon  his  file,  directing  him  not  to  certify  their  "  note  to  F.  H.  Car* 
mine  &  Co.^  for  $1,200.00,  due  to-day."    He  immediately  incloeed 
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the  order  to  the  Second  National  Bank,  with  a  note  calling  the 
attention  of  the  bank  to  it,  and  requesting  that  hia  name  might  be 
erased.  The  messenger  left  a  few  minutes  after  one,  and  upon  his 
return  reported  that  the  president  said  '^  all  right" 

About  the  same  time  a  message  was  sent  from  the  Second  National 
Bank  to  Messrs.  Carmine  &  Co.,  the  indorsers,  requesting  them  to 
call  at  its  banking-house,  and  accordingly  one  of  the  firm  came. 
The  president,  Mr.  Oilman,  stated  to  him  the  facts  of  the  certifica- 
tion of  the  note,  and  the  demand  for  its  erasure.  Mr.  Carmine 
expressed  his  surprise  that  the  note  was  not  paid,  and  after  some 
conTersation  with  the  president  consented  to  waive  protest,  and  at 
his  suggestion  wrote  on  the  note,  above  the  indorsement  of  the  firm, 
^' protest  waived.^  All  this  appears  to  have  transpired  not  later 
than  two  o'clock. 

Afterward,  at  about  three,  it  became  known  to  the  banks  and  the 
indorsers  that  Messrs.  Tilghman  &  Drakely  had  failed. 

Mr.  Carmine  after  leaving  the  bank  went  to  see  Messrs.  Tilghman 
A  Drakely,  and  asked  them  for  security,  but  they  refused. 

On  the  next  day  the  Second  National  Bank,  without  erasing  the 
certification,  sent  the  note  through  the  clearing  house,  debited  to 
the  Western  Bank,  and  received  the  money  for  it. 

The  teller  of  the  Western  Bank,  upon  receiving  its  clearing  house 
list  of  that  day,  found  the  note  inclosed  and  debited  to  the  bank. 
He  immediately  erased  his  certification,  which  was  in  pencil  mai'k, 
and  went  with  the  note  to  the  Second  National  Bank,  where  he 
demanded  and  received  the  money  for  it,  and  where  he  left  the  note. 
These  are  the  important  facts  in  this  case,  and  upon  them  the 
appellant  must  rest  its  right  to  recover  from  the  appellee  the 
amount  of  the  note. 

The  presentation  and  certification  of  this  note  were  in  the  regu- 
lar course.  The  balances  between  the  banks  were  to  be  settled  daily 
through  the  clearing  house,  of  which  association  they  were  mem- 
bers. To  accomplish  this,  the  bank  holding  a  note  presents  it  for 
payment,  on  the  day  of  its  maturity,  at  the  bank  where  payable. 
If  the  drawer  has  the  funds  in  bank  to  meet  it,  it  is  so  certified  by 
the  teller,  generally  by  memorandum  on  the  note,  and  charged  to 
the  account  of  the  drawer.  It  is  then  returned  to  the  creditor 
bank,  and  retained  till  the  following  day,  when  it  is  used  in  the 
clearing  house  in  the  settlement  of  exchanges  as  an  item  of  credit 
in  faT<H*  of  the  one,  and  as  a  charge  against  the  other.    As  said  in 
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the  case  of  the  Irving  Bank  v.  Weiherald,  36  N.  Y.  337,  "  The  cor- 
rectness of  this  certificate  is  a  matter  which  the  certifying  bank  has 
the  means  of  knowing,  and  is  bound  to  state  correctly.  If  the  pre- 
senting bank  relies  upon  its  accui*acy,  and  fails  to  charge  the 
indorsers  as  upon  non-payment  on  presentation,  the  certifying  bank 
is  estopped  from  denying  the  truth  of  its  statement  Haring 
asserted^  of  its  own  knowledge,  that  the  maker  had  fands  in  its 
bank  to  meet  the  note,  and  the  presenting  bank  having  omitted  to 
charge  its  indorsers  in  reliance  upon  such  statement,  the  certifying 
bank  will  not  be  permitted  to  go  behind  its  own  statements.  The 
teller  of  the  bank  is  the  proper  officer  to  make  this  statement,  and 
his  statement  binds  the  bank,  whether  accurate  or  erroneous."  The 
same  principles  are  established  in  16  N.  Y.  125,  and  23  id.  143. 

If  in  the  present  case  the  Second  National  Bank  had  been  mis- 
led by  the  certificate,  and  relying  upon  its  accuracy  had  omitted  to 
take  steps  to  charge  the  indorsers,  there  can  be  no  doubt  the  West- 
ern Bank  would  bo  bound  to  make  good  the  amount  of  the  note- 
Bat  the  facts  are,  that  the  Second  National  Bank  was  informed  of 
the  error  as  soon  as  it  was  discovered,  and  in  time  to  fix  the  respon- 
sibility of  the  indorsers,  either  by  protest,  or  by  getting  from  them, 
as  it  did,  a  waiver  of  protest  There  is  no  principle  of  law  better 
established  than  that  an  error  of  fact  may  be  corrected  in  any  rea- 
sonable time  before  it  is  acted  upon  by  the  other  party  relying  upon 
its  truth  and  accuracy. 

There  can  be  no  such  stringent  rule  of  law  as  would  make  a 
memorandum  of  this  description  irrevocable  the  moment  it  is 
placed  upon  the  note.  If  put  there  in  error,  like  any  other  error 
or  mistake  it  may  be  corrected  before  rights  and  liabilities  have 
been  incurred  or  losses  sustained  in  consequence  of  it.  Here  the 
corrected  information  was  received  by  the  bank  nearly  about  the 
time  their  runner  returned  with  the  note.  It  gave  them  ample 
time  and  opportunity  to  act  upon  it  and  take  the  necessary  steps  to 
fix  the  liability  of  the  indorsers.  This,  the  proof  shows,  was  done, 
and  no  damage  or  loss  has  been  incurred  from  the  mistake  of  the 
teller  of  the  Western  Bank.  But  even  if  steps  had  not  been  taken 
to  fix  the  liability  of  the  indorsers,  the  Western  Bank  could  not 
have  been  held  liable,  as  the  corrected  information  was  given  in 
time  to  do  so,  and  the  presenting  bank  was  bound  to  accept  and  to 
act  upon  it    36.N.  Y.  337. 

There  is  nothing  in  the  fact  that  this  error  was  not  corrected  at 
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the  clearing  hoiijic  the  following  day.  That  was  not  the  proper 
place  to  make  the  correction.  One  of  the  fundamental  rules  of  the 
clearing  hoiisc  association  is,  that  errors  in  the  exchanges  and 
claims,  arising  from  the  nturu  of  checks  and  other  causes,  are  to 
be  adjusted  directly  he t ween  the  banks  which  arc  parties  therein, 
and  not  through  the  clearing  house.  And  this  was  promptly  done, 
iu  the  present  case,  by  the  Western  Bank  so  soon  as  it  received  its 
clearing  house  list  of  the  day. 

An  offer  was  made  by  the  appellant,  and  rejected  by  the  court, 
to  giYB  in  evidence  the  existence  of  a  usage,  that  a  certification 
made  in  error  could  not  be  revoked  before  new  rights  had  been 
acquired  on  the  faith  of  such   certification.    That  such  usage  had 
not  been  generally  acted  upon  and  understood  by  the  banks  is  man- 
ifest from  the  proof  on  the  part  of  the  appellant  which  preceded 
the  offer.     But  we  have  no  doubt  that  the  proof  was  offered  in  good 
faith.     We  think,  however,  it  was  properly  excluded  ;  usage  to  be 
binding  and  effective  must  be  uniform,  notorious  and  reasonable. 
The  idea  that  any  such  usage  as  offered  was  notorious  and  uni- 
form was  precluded  by  the  proof  already  given.     It  was  unknown 
to  the  president  of  one  of  the  banks  immediately  concerned  in  this 
case,  and  to  the  cashier  of  the  other.     But  the  offer  was  rejected 
upon  the  more  tenable  ground,  that  even  if  any  such  usage  existed 
it  is  unreasonable  and  repugnant  to  the  well-settled  rule  of  law. 
Errors,  as  we  have  already  said,  may  always  be  corrected  before  the 
other  party  acting  upon  them  as  true  has  incurred  any  loss  or  dam- 
age, or  assumed  any  new  rights  or  liabilities.    The  rule  rests  upon 
the  soundest  principles  of  reason  and  justice,  and  any  usage  in  con- 
flict with  it  would  be  so  unreasonable  and  unjust  that  it  cannot 
be  maintained. 

It  follows,  from  what  we  have  said,  that  the  rulings  of  the  Court 
of  Common  Pleas,  upon  the  admissibility  of  evidence,  and  upon  the 
seTeral  prayers  offered,  are  without  error.  The  judgment  will 
therefore  be  aflQrmed. 

Judgment  affirmed. 
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Thibd  National  Bank  of  Baltimore  v.  Lange. 

(51  Md.  188.) 

NegUiabU  inttrument  — payabls  to  "  tnuUe  "  —  MubseqaeiU  itidonemenL 

A  note  payable  to  the  order  of  one  as  "  trastee  '*  is  not  negotiable ;  and  a  mb- 
sequent  indorser  before  indorsement  hy  the  pajee  is  not  liable. 

PROCEEDING  to  cDJoin  the  collection  of  a  note.    The  opimon 
states  the  case.    The  plaintiff  had  judgment  below. 

Henry  Stockbridge,  for  appellant. 

Thomas  R.  Clendinen  and  Albert  Ritchie,  for  appellee. 

Brent,  J.  The  note.,  about  which  this  case  has  arisen,  is  as  fol- 
lows : 

"  $1,100.  Baltimoeb,  Feb.  8,  1876. 

Twelve  months  after  date  we  promise  to  pay  to  the  order  N.  W. 
Watkina,  trustee,  eleyen  hundred  dollars  with  interest,  value  re- 
ceived. Flynn  &  Emebich.'* 

Tbenainea  ^f  "N.  W.  Watkins,  trustee,''  and  ^M.  Regester  & 
Sons,"  are  in  uorsed  upon  it 

This  note  was  given  for  the  purchase  of  property  sold  by  N.  W. 
Watkins,  as  trustee,  under  a  decree  of  the  Circuit  Court  of  Balti- 
more city,  and  is  for  one  of  the  deferred  payments,  as  authorized 
hy  that  decree.  At  the  time  of  its  delivery  to  the  trustee,  it  was 
indorsed  by  J.  Begester  &  Sons  as  securities  for  the  drawers, — the 
terms  of  sale  requiring  the  deferred  payments  to  be  secured  in  that 
form. 

Subsequently  N.  W.  Watkins  wrote  above  the  names  of  J.  Boges- 
ter  &  Sons  the  indorsement  "N.  W.  Watkins,  trustee,"  and  applied 
to  the  Union  Banking  Company  to  buy  the  note,  offering  to  sell  it 
for  twelve  per  cent  off.  The  banking  company  not  being  willing  to 
buy  it,  its  cashier  offered  to  sell  it  for  Watkins,  and  placed  it  in  the 
hands  of  a  bill  broker  for  that  purpose.  After  getting  into  the 
hands  of  a  second  bill  broker  it  was  taken  by  him  to  The  Third 
National  Bank,  the  appellant,  and  offered  to  it  for  sale.    The  bank 
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bonght  it  from  the  broker  at  nine  per  cent  off,  and  the  proceeds 
seem  to  hare  been  appropriated  by  Watkins. 

The  appellees  claim  that  the  bank  acqaired  no  right  to  the  note, 
while  it  is  contended  for  the  bank  that  the  note  is  embraced  in  the 
class  of  commercial  paper,  and  was  acqaired  by  it  in  a  usual  and 
proper  way. 

Without  intending  to  decide  upon  the  right  of  a  National  bank 
to  purchase  paper,  as  the  question  does  not  necessarily  arise  in  this 
case,  wc  do  not  tliink  the  note  in  question  is  within  the  class  of 
jmper  known  as  commercial  paper.  Although  like  it  in  general 
form,  the  fact  that  it  is  payable  to  the  order  of  Watkins,  tnistee, 
restncts  its  free  circulation,  and  excepts  it  from  some  of  the  rules 
governing  commercial  pajier. 

No  doctrine  is  better  settled  than  that  a  trustee  has  no  power  to 

sell  and  dispose  of  trust  property  for  his  own  use  and  at  his  own 

mere  will.     One  who  obtains  it  from  him  or  through  him  with 

actual  or  constructive  notice  of  the  trust  can  acquire  no  title,  and 

it  may  be  recovered  by  suitable  proceedings  for  the  benefit  of  the 

cestui  que  trust.     If  there  are  circumstances  connected  with  the 

purchase  which  reasonably  indicate  that  trust  property  is  being 

dealt  with,  they  will  fix   upon  the  purchaser  notice  of  the  trust, 

and  if  he  fails  to  make  inquiry  about  the  title  he  is  getting,  it  is  his 

own  fault  and  he  must  suffer  the  consequences  of  his  own  neglect 

The  general  doctrine  is  stated  in  1  Story's  Eq.  Jur.,  §  400,  where 

it  is  said  :  '^  For  whatever  is  sufficient  to  put  a  party  upon  inquiry 

(that  is,  whatever  has  a  reasonable  certainty  as  to  time,  place,  cir- 

en  instances  and  persons)  is,  in  equity,  held  to  be  good  notice  to 

bind  him.''    A  large  number  of  authorities  is  referred  to  in  the 

note,  and  it  is  unnecessary  to  allude  to  them  more  particularly. 

In  the  case  of  the  present  note,  it  cannot  be  read  understand- 
ingly  without  seeing  upon  its  face  that  it  is  connected  with  a  trust 
and  is  part  of  a  trust  fund.  It  was  the  duty  of  the  bank,  before 
purchasing  it,  to  have  made  inquiry  into  the  right  of  the  trustee 
to  dispose  of  it.  But  this  it  wholly  failed  to  do,  and  as  it  turns  out 
he  was  disposing  of  the  note  in  fraud  of  his  trust,  the  bank  must 
BuSer  the  consequences  of  the  risk  it  assumed. 

In  the  case  of  Shaw  t.  Spencer,  100  Mass.  382 ;  8.  c,  1  Am.  Rep, 

115,  the  question  is  considered,  whether  the  addition  of  the  word 

**  truatee  "  to  the  name  alone  is  sufficient  to  indicate  a  trust  and  put  a 

pArty  upon  inquiry.    That  was  the  case  of  stock  certificates,  which 

Vol.  XXXIV— 39 
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were  pledged  by  the  holder  as  collaterals  for  certain  acceptauces. 
The  certificates  iu  question  were  in  the  name  of  E.  Carter^  trustee. 
Thej  were  by  him  indorsed,  and  one  of  the  questions  presented  was 
whether  the  word  "  trustee  "  was  sufficient  to  put  the  holders  upon 
inquiry,  and  thereby  affect  them  with  notice  of  (he  trust.  The 
court  says,  on  page  393:  *'The  rules  of  law  are  presumed  to  be 
known  by  all  men  ;  and  they  must  govern  themselves  accordingly. 
The  law  holds  that  the  insertion  of  the  word  '  trustee '  after  the 
name  of  a  stockholder  does  indicate  and  give  notice  of  a  tnist. 
No  one  is  at  liberty  to  disregard  such  notice  and  to  abstain  from 
inquiry,  for  the  reason  that  a  trust  is  frequently  simulated  or  pre- 
tended when  it  reallv  does  not  exist.  The  whole  force  of  this  offer 
of  evidence  is  addressed  to  the  question,  whether  the  word  *  trustee ' 
alone  has  any  significance  and  does  amount  to  notice  of  the  exist- 
ence of  a  trust.  But  this  has  heretofore  been  decided,  and  is  no 
longer  an  open  question  in  this  Commonwealth."  And  upon  the 
ground  that  pledgees  took  the  certificates  with  'this  notice  of  the 
trust,  it  was  held  that  they  could  not  retain  them  against  the 
equitable  owner,  inasmuch  as  Carter,  the  trustee,  had  no  authority 
to  use  or  dispose  of  them  for  any  such  purpose. 

The  argument,  that  the  bank  should  not  be  deprived  of  its  action 
against  J.  Register  &  Sons,  whose  indorsement  it  is  claimed  guar- 
antees the  preceding  indorser,  would  be  entitled  to  weight  but  for 
the  facts  of  the  case.  While  the  rule  is  undoubted  that  a  subse- 
quent indorser  guarantees  the  preceding  indorsement,  it  cannot 
apply  to  a  case  where  in  fact  there  was  no  previous  indorsement  at 
the  time  of  the  alleged  second  indorsement  The  obligations  of  J. 
Begester  &  Sons  upon  this  note  were  those  of  original  makers  {Itfes 
V.  Boshy,  35  Md.  263;  Oood  v.  Martin,  95  TT.  S.,  90),  as  is  clearly 
shown  by  the  proof  in  the  case.  Their  name  was  placed  upon  the 
note  as  security,  and  they  cannot  be  held  to  a  contract  of  guaranty 
into  which  they  never  entered.  That  parol  evidence  is  admissible 
to  show  the  character  in  which  they  stand  relative  to  this  note  is 
settled  by  the  Supreme  Court  of  the  United  States  in  the  case  of 
Good  V.  Martin,  just  referred  to. 

We  are  therefore  very  clearly  of  opinion  that  the  bank  cannot 
hold  Eegcster  &  Sons  liable  as  guarantors.  When  the  note  is  paid« 
their  liability  ceases. 

We  find  no  error  in  the  decree  of  the  court  below,  and  it  will  be 
affirmed.  Decree  affirmed  with  costSy  and  case  renmnded. 
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Rose  v.  Mayor  axd  City  Council  of  Baltimore. 

(51  Md.  2S6.) 

Municipal  corporation —  market  stall  —  nature  of  property  in  public. 

Under  a  general  power  to  lease,  sell  or  dispose  of  market  stalls  for  any  term 
it  might  think  proper,  a  municipal  corporation  sold  a  stall  in  one  of  the  pub- 
lic markets,  without  limitatiou  of  term,  and  without  any  special  ordinance 
authorizing  the  sale  and  prescribing  the  term.  Held,  that  such  sale  con- 
ferred no  absolute  property,  but  only  the  right  of  exclusive  possession  and 
enjoyment,  for  market  purposes,  during  the  existence  of  the  market,  and 
was  therefore  not  in  excess  of  its  powers,  and  estopped  the  city  and  the  pur*, 
chaser  from  denying  the  validity  of  the  sale. 


A 


CTIOX  to  recover  the  amoant  of  notes.     The  opinion  states 
the  case.     The  plaintiff  had  judgment  below. 


GraJiam  Oordon^  for  appellant. 
James  S.  McLane,  for  appellees. 

AiiVEY^  J.  This  action  was  brought  by  the  appellees  against  the 
appellant  to  recover  the  amount  of  certain  promissory  notes  given 
for  the  purchase-money  agreed  to  be  paid  for  two  butchers'  stalls 
in  the  Richmond  market,  one  of  the  public  markets  of  the  city  of 
Baltimore. 

It  appears  by  the  agreed  statement  of  facts,  that  after  due  notice 
given  of  the  time>  place  and  terms  of  sate,  fifty  butchers'  stalls,  and 
a  good  many  others  of  different  kinds,  all  in  the  Richmond  market, 
were  offered  for  sale  to  the  highest  bidder,  by  and  under  the  direc- 
tion of  the  city  comptroller,  on  the  12th  of  December,  1872.    At 
this  Bale  the  appellant  became  the  highest  bidder  for  and  purchaser 
of  two  of  the  bnt^jhers*  stalls  offered,  the  price  bid  for  one  being 
$1^600  and  for  the  other  $2,200.     In  compliance  with  the  terms  of 
sale,  he  paid  the  comptroller  in  cash  the  one-fourth  of  the  purchase- 
money,  and  gave  his  six  promissory  notes  for  the  remaining  threc- 
fonrths,  payable,  respectively,  at  four,  eight  and  twelve  montlis 
from  their  date.    At  the  time  of  paying  the  cash  and  passing  tho 
notes  the  appellant  accepted  a  receipt  from  the  comptroller  dfscrib- 
ing  the  stalls,  and  stating  that  the  stalls  were  sold  subject  to  tho 
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ordinances  that  were  then  existing  or  that  might  thereafter  be 
passed  by  the  city  regulating  markets.  The  appellant  at  once 
entered  into  po^sossron  of  the  stalls,  and  continued  to  use  and 
occupy  them  until  sometime  in  tlie  year  1875.  During  all  this 
time  he  paid  to  the  city  comptroller,  under  the  ordinances  regulat- 
ing the  markets,  the  anuu^  rent  and  license  fee  required  to  be 
paid. 

At  the  trial  below  several  prayers  were  offered  by  the  appellant, 
all  of  which  were  rejected;  but  there  are  only  two  questions  pre- 
sented for  discussion  on  this  appeal:  1.  Whether,  as  contended  by 
tlie  appellant,  the  appellee  sold  a  larger  interest  or  estate  in  the 
stalls  than  they  were  authorized  bylaw  to  .sell;  and  2.  Whether  all 
the  necessary  preliminary  conditions  had  been  complied  with  to 
enable  the  appellees  to  make  a  valid  sale  of  the  stalls. 

1.  It  is  admitted  that  the  city  corporation  is  seized  in  fee  simple 
of  the  Richmond  market;  that  is  to  say,  the  corporation  is  seized 
in  fee  of  the  ground  and  the  structures  thereon,  and  that  such 
ground  was  acquired  under  the  act  of  1833  (ch.  35),  and  the  supple- 
ments thereto,  for  the  purposes  of  such  market  and  no  other. 
This  being  the  nature  of  tlie  title  held  by  the  city  corporation,  the 
power  to  dispose  of  the  stalls  in  that  and  the  other  markets  of  the 
city  is  given  by  the  Public  Local  Code  (art  4,  §  638),  which  is 
expressed  thus:  "  The  mayor  and  city  council  may  lease,  sett  or  dis- 
pose of  the  stalls  and  stands  in  any  market,  in  any  manner,  and 
for  any  term  they  may  think  proper."  And  it  is  now  contended, 
that  inasmuch  as  the  sale  of  the  stalls  to  the  appellant  was  without 
express  limitation  as  to  the  duration  of  the  right,  it  was  a  sale  of 
the  entire  freehold  interest  and  estate  of  the  corporation  iu  the 
stalls,  and  that  as  the  corporation  was  required  to  hold  the  ground 
in  trust  for  the  public  purposes  of  a  market,  such  sale  was  in  con- 
travention of  that  special  trust,  and  therefore  it  was  made  withoat 
legal  authority.  In  other  words,  that  the  corporation  has  tran- 
scended its  authority  in  making  the  sale  of  the  stalls  to  the 
appellant. 

This  contention  results,  as  we  think,  from  a  misconception  of 
the  nature  of  the  right  or  estate  acquired  by  the  purchase  of  the 
stalls.  The  purchase  of  these  stalls  in  a  public  market^  like 
the  purchase  of  a  pew  in  a  church,  doe's  not  confer  on  the  purchaser 
an  absolute  property,  but  a  qualified  right  only.  The  right 
acquired  is  in  the  nature  of  an  easement  in,  not  a  title  to,  a  free* 
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hold  in  the  land  ;  and  such  right  or  easement  is  limited  in  duration 
to  the  existence  of  the  market,  and  is  to  be  nndenstood  as  acquired 
sabject  to  snch  changes  and  modifications  in  the  market  during  its 
existence  as  the  public  needs  may  require.  The  purchase  confers 
an  exclusive  right  to  occupy  the  particular  stalls,  with  their  append- 
ages, for  the  purposes  of  tlie  market  and  none  other.  If  the  owner 
be  disturbed  in  the  possession  of  tlie  stalls  he  may  maintain  case  or 
trespass,  according  to  the  nature  and  circumstances  of  the  injury, 
against  the  wrongnloer.  But  he  cannot  convert  them  to  any  other 
use  than  tliat  for  which  they  were  sold,  and  in  this  use  of  them  he 
19  required  to  conform  to  the  regulations  of  the  market  as  pre- 
scribed by  the  ordinances  of  the  city. 

Tliis  is  by  analogy  to  the  principles  applied  in  respect  to  the 
rights  of  iHJW-holders;  and,  in  our  opinion,  the  analogy  between 
those  rights  and  the  rights  acquired  in  the  stalls  is  suflBciently 
exact  to  make  the  principles  applicable  in  the  one  case  equally 
applicable  in  the  other.  See  Oay  v.  Baker,  17  Maes.  425; 
9  Am.  Dec.  159  ;  Daniel  v.  Wood,  1  Pick.  102  ;  11  Am.  Dec.  151 ; 
Howard  v.  Ftrsi  Pari»h,  etc.,  7  id.  138;  Jackso?i  v.  Eonnesville, 
5  Mete.  127;  Shaw  v.  Beveridge,  3  Hill,  26;  Hinde  v.  Charlton, 
L.  R.,  2  C.  P.  104;  Washb.  on  Eas.  (3d  ed.)  G3G. 

This  then  being  the  nature  and  .character  of  the  right  disposed 
of,  it  is  clear,  we  think,  there  was  no  such  excess  in  the  estate  sold  as 
is  supposed  by  the  appellant.  The  city  had  express  authority  to  sell 
'  or  dispose  of  the  stalls,  and  that  in  any  manner  and  for  any  term  it 
might  think  proper.  Under  this  comprehensive  authority,  the  sale 
might  well  be  made  as  it  was,  without  express  limitation  as  to  the 
duration  of  the  right  in  the  vendee.  That  is  limited  by  the  dura- 
tion of  the  market;  and  while  it  was  perfectly  competent  to  the  city 
to  have  sold  for  any  shorter  term,  it  was  also  competent  to  it  to  sell 
ibc  stalls  for  the  entire  period  of  the  existence  of  the  market,  and 
that  is  the  effect  of  the  sale  to  the  appellant. 

2.  With  respect  to  the  second  question,  we  think  there  should  be 
no  serions  doubt.  It  appears  that  the  sale  of  the  stalls  was  made 
"Without  previous  ordinance,  prescribing  the  manner  of  the  sale, 
and  for  what  terms  the  stalls  should  be  sold.  It  is  admitted  that 
some  of  the  stalls  in  the  other  markets  of  the  city  have  been  sold 
"Without  previous  ordinance,  and  that  some  have  been  sold  under 
special  ordinances  directing  the  sale  ;  so  that  there  has  been  no  uni- 
form practice  upon  the  subject.     But  it  is  certainly  true  that  there 
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should  be,  in  all  cases,  a  previous  ordinance  directing  the  sales;  as 
by  the  terms  of  the  power  it  is  contemplated  that  the  judgment  and 
discretion  of  the  mayor  and  city  council  should  be  exercised,  as  to 
the  manner  of  making  the  sales,  and  the  term  for  which  the  stalls 
should  bo  sold.  However,  in  a  case  like  the  present,  where  the  act 
done  is  strictly  within  the  powers  of  the  corporation,  and  could 
have  been  authorized  to  be  done  in  the  manner  it  has  actually  been 
done,  but  the  corporation  has  failed  to  comply  with  some  formality 
or  regulation  which  it  should  not  have  neglected,  but  which  has  in 
fact  been  omitted  ;  in  such  case,  after  both  parties  to  the  transac- 
tion have  acted  and  proceeded  as  if  all  preliminary  formalities  and 
regulations  had  been  complied  with,  and  rights  have  attached,  the 
corporation  itself  could  not  be  heard  in  a  court  of  justice  to  set  up 
with  a  view  of  defeating  the  rights  of  the  other  party  with  whom 
it  has  dealt,  that  it  had  neglected  to  observe  some  formality  or 
regulation  that  regularly  it  ehould  have  observed  before  entering 
into  the  transaction  in  question.  This  principle  of  estoppel  is  ap> 
plicablo  to  corporations  generally  {Bargaie  v.  SJioriridg^  5  H.  L 
Cas.  x>97;  ZahrisUe  v.  Chv.  CoL  £  Cin.  R.  R.  Co.,  23  How.  381); 
and  it  is  equally  applicable  to  a  municipal  corporation  as  to  any 
other.  Moran  v.  Comers  of  Miami  County,  2  Black,  722  ;  Pendleton 
County  v.  Avery,  13  Wall.  298,  305-G;  County  of  Randolph  v.  Pod, 
93  U.  S.  502,  513.  If  then  the  city  corporation  is  estopped  to  ques- 
tion the  validity  of  the  sale  to  the  appellant,  upon  the  same  princi- 
ple ho  is  equally  estopped  to  deny  the  validity  of  such  sale.  He  was 
bound  to  take  notice  of  the  authority  and  the  circumstances  under 
which  the  city  comptroller  acted;  and  if  his  rights  acquired  under 
the  contract  of  purchase  are  placed  beyond  question  by  the  corpo- 
ration, and  he  is  fully  protected  and  secured  therein,  there  can  be 
no  ground  for  declaring  that  the  notes  sued  on  were  without  con- 
sideration, or  that  the  consideration  has  failed.  The  appellant  was 
placed  in  full  possession  and  enjoyment  of  the  stalls,  and  he  con- 
tinued in  such  possession  for  nearly  three  years  after  the  sale  ;  and 
it  was  from  no  defect  of  title,  or  disturbance  on  the  part  of  the  city 
that  he  ceased  to  use  the  stalls.  Under  the  admitted  facts  of  the 
case,  we  think  the  court  was  entirely  correct  in  rejecting  all  the 
prayers  offered  by  the  appellant,  and  entering  the  judgment  for  the 
appellees.     And  that  judgment  will  be  affirmed. 

Judgment  affirmed. 
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Corporation  ^malicxouH  prosecution  —  requisite  proof  of. 

An  action  will  lie  against  a  corporation  for  malicious  prosecatlon,  *bat  where 
the  prosecution  set  in  motion  by  an  employee  of  the  corporation  was  a  crim- 
inal proceeding  for  embezzlement,  express  authority  or  ratification  and 
adoption  by  the  corporation  must  be  shown. 


A 


CTI  ON  for  malicious  prosecution.    The  opinion  states  the  facts. 
The  defendant  had  judgment  below. 


Ridiard  J,  OittingSy  for  appellant. 

Theophilua  B.  Horioilz  and  Orville  Hortoilz,  for  appellee, 
contended  that  an  action  for  malicious  prosecution  cannot  be  main- 
tained against  a  corporation.  Bank  of  Augusta  v.  Earle,  L3  Pet. 
587 ;  Perrine  v.  Cftesapeake  and  Delaware  Canal  Co.,  9  How.  184  ; 
Pearce  v.  Madison  and  Indiana  R,  R.  Co.,  etc,  21  id.  443  ;  Stale 
V.  Oreat  Works  Milling  and  Manufacturing  Co.,  20  .Mc.  43 ; 
Childs  V.  Bank  of  Missouri,  17  Mo.  215;  Stevens  v.  Midland 
Counties  Railway  Co.,  10  Exch.  354  (b) ;  Orr  v.  Ba7ik  of  the  U.  S,, 
1  Ohio,  29  (/),  31  (J)  ;  Foots  v.  City  of  Cincinnati,  9  Ohio,  34. 

Alvet,  J.  This  is  an  action  for  malicious  prosecution,  and  for 
false  imprisonment,  instituted  by  the  plaintiff  against  the  defend- 
ant, a  corporation  incorporated  by  the  State  of  Connecticut,  and 
doing  business  in  the  State  of  Maryland. 

The  declaration  alleges  that  the  defendant,  maliciously  and  with- 
out probable  cause,  caused  and  procured  the  plaintiff  to  be  falsely 
charged  before  a  justice  of  the  peace  with  having  fraudulently 
embezzled  certain  money  and  other  property  belonging  to  the 
defendant,  and  upon  such  charge  procured  the  issue  of  a  warrant 
and  the  arrest  and  imprisonment  of  the  plaintiff,  and  that  such 
charge  was  afterward  abandoned  and  dismissed.  And  in  a  second 
ooant  it  is  alleged  that  the  defendant,  by  its  servants,  assaulted  the 

*  See  WUlUtTnt  v.  Ptanteni'  In»,  Co.t  pott. 


312  MARYLAND, 


Carter  v.  IIowu  Machine  CompaQj. 


plaintiff,  and  unlawfully  caused  him  to  be  arrested  and  imprisoned 
in  jail. 

To  this  declaration  the  defendant  pleaded  that  it  did  not  com- 
mit the  wrongs  alleged. 

At  the  trial  below  there  was  but  a  single  exception  taken,  and  that 
but  briefly  states  the  proof.  It  states  that  the  plaintiff  offered  evi- 
dence tending  to  maintain  and  prove  the  issue  joined  ;  and  it  is  also 
stated  that  the  defendant  offered  evidence  tending  to  prove  the 
issue  on  its  part  joined.  It  is  also  stated  that  the  plaintiff  was 
arrested  on  the  oath  of  an  employee  of  the  defendant,  and  that  the 
defendant  was  at  the  time,  and  so  continued,  a  corponition,  duly 
chartered  by  the  State  of  Connecticut,  exercising  its  franchises  in 
this  State,  having  an  office  in  the  city  of  Baltimore. 

Upon  the  evidence,  the  court  was  asked  to  instruct  the  jury,  that 
if  they  found  the  defendant  to  be  a  corporation,  the  plaintiff  could 
not  recover;  and  that  instruction  was^iven. 

Whether  this  instruction  is  maintainable  is  the  question  presented; 
and  the  only  question  that  has  been  argued  at  the  bar  is,  whether 
an  action  for  malicious  prosecution  can  be  maintained  against  a 
corporation  aggregate. 

This  question  was  argued  in  the  case  of  Medcdlfy,  Brooklyn  Life 
Ins.  Co,y  45  Md.  189,  but  was  not  decided  because  it  was  found  to 
be  unnecessary  to  the  judgment  pronounced  in  that  case.  It  does 
not  appear,  so  far  as  our  investigation  has  extended,  that  this  pre- 
cise question  has  ever  been  expressly  decided  by  the  English  courts. 
In  the  case  of  Stevens  v.  Midland  Counties  J?.  Co.,  10  Exch.  352» 
the  question  was  to  some  extent  considered,  but  it  was  left  unde- 
cided. Alderson,  B.,  threw  out  a  doubt  whether  such  an  action 
could,  in  any  case,  be  maintained  against  a  corporation  aggregate 
inasmuch  as  such  action  is  predicated  of  an  act  done  mahanimo. 
and  according  to  his  opinion,  a  corporation  can  have  no  animus^ 
But  the  other  barons,  while  reserving  their  opinion  upon  this  pointy 
rather  intimated  that  a  state  of  case  might  exist  where  such  form 
of  action  might  be  maintained  against  a  corporation.  And  it  would 
seem  to  be  now  clear,  whatever  may  have  been  the  former  state  of 
judicial  opinion  upon  the  subject,  that  corporations  are  liable  for 
all  acts,  whether  willful  or  malicious,  of  their  agents  or  servants 
done  in  the  course  of  their  employment.  Heiice  it  has  been  re- 
peatedly decided  that  corporations  are  liable  in  actions  for  assault 
and  battery,  and  false  imprisonment,  committed  by  their  servants* 
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and  for  false  representation,  and  for  libel,  as  well  as  for  all  conse- 
qaences  of  the  negligent  or  unskillful  acts  of  their  servants,  witjiiu 
the  scope  and  course  of  their  employment ;  and  it  would  appear 
that  actions  for  such  injuries  may  be  maintained  against  corpora- 
tions aggregate  in  any  case  where,  under  sfmilar  circumstances, 
such  actions  could  be  sustained  against  individuals  for  the  acts  of 
their  servants.  The  principles  and  reasoning  upon  which  such 
actions  have  been  sustained  against  corporations  it  is  unnecessary 
here  to  repeat.  We  need  not  do  more  than  refer  to  the  familiar 
cases  of  Phila.,  Wibn.  £  Ballo.  R.  Co,  v.  Quigley,  21  How.  :?02 ; 
Whitfield  V.  S.  E.  R.  Co.,  El.  Bl.  &  El.  121 ;  Railway  Co.  v.  Broom, 
6  Exch.  314  ;  Goff  y.  0.  N.  R.  Co.,  3  El.  &  El.  672.  The  two  first 
of  these  cases  were  actions  for  libel,  and  the  two  last  were  for 
assaults  and  false  imprisonment.  If  such  actions,  founded  on 
wrongful  acts  done  intentionally,  without  just  cause  or  excuse  (the 
legal  definition  of  malice),  can  be  sustained,  why  should  there  be 
any  difficulty  in  maintaining  the  action  for  malicious  prosecu- 
tion ? 

Judge  CoOLEY,  in  his  recent  work  on  Torts,  page  121,  thinks 
that  the  same  I'easons  that  sustain  an  action  against  a  cor{)oration 
for  a  libel  will  sustain  one  for  a  malicious  prosecution  ;  and  though 
there  are  cases  which  hold  that  no  action  can  be  sustained,  the  bet- 
ter doctrine,  he  thinks,   is  that  laid   down  by  some  other  courts 
which  have  sustained  the  action.    The  cases  to  which  he  refers  as 
sustaining  the  action  KteVance  v.  Erie  R,  Co,,  32  N.  J.  334;  Good-- 
speed  V.  East  Haddam  Bank,  22  Conn.  530  ;  Copley  v.  Setoing  Jila- 
chine  Co.,  2  Woods,  494 ;  Fenion  v.  ISewing  Machine  Co.,  9  Phila. 
:89,  and  Walker  v.  S.  E.  Raihoay  Co.,  L.  R.,  5  C.  P.  640.     In  the 
latter  case,  the  action   was  fur  assault,  false  imprisonment,  and 
malicious  prosecution,  and  the  verdict  being  for  the  plain ti IT  with 
separate  damages  assessed  on  each  head  of  complaint,  the  defend- 
ant, under  leave  reserved,  moved  to  enter  the  verdict  on  the  count 
for  malicious  prosecution  for  the  defendant,  upon  the  ground  that 
it  was  unsupported  by  the  evidence;  and  the  Court  of  Common 
Pleas  being  of  that  opinion,  the  verdict  was  entered  for  the  defend- 
ant accordingly  ;  the  court  holding  that  the  evidence  failed  to  show 
authority  in  the  servant  to  bind  the  corporation  for  the  acts  in  ques- 
tion.    There  was  no  positive  or  express  assertion  by  the  court  that 
the  action  could  have  been  sustained  if  the  evidence  had  been  dif- 
ferent; and  therefore  that  case  is  not  an  express  authority  in  sup- 
VoL.  XXXIV— 40 
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port  of  the  rigli t  to  maintain  the  iiction.  The  cases  ci ted  as  opposed 
to  the  right  to  maintain  the  action  at  all,  as  against  a  corpora- 
tion, are  Chihla  v.  Bank  of  Mlasouriy  17  Mo.  215,  and  Owsley  v. 
MoHtgomenjy  etc  ^  U,  Co,,  37  Ala.  560.  In  this  conflict  of  authority 
it  U'ouid  seem  that  the  question  had  been  regarded  as  one  not  free 
from  difficulty.  But  upon  the  whole,  we  quite  agree  with  Judge 
CooLEY,  that  for  the  same  reiison  that  actions  for  libel  or  for  false 
imprisonment  may  be  maintained  against  a  corporation,  an  action 
for  malicious  prosecution  may  be  maintained  against  it.  Thej  all 
alike  involve  the  element  of  malice,  and  this  court  has  held  upon 
more  than  one  occasion  that  express  malice  or  malice  in  fact  may 
be  imputed  to  a  corporation  for  the  willful  and  violent  acts  of  its 
servants  in  the  course  of  their  employment  B,  £  0.  R.  Co,  v. 
Bloclier,  27  Md.  287  ;  Ball.  &  Y.  Turnpike  Co.  v.  Boone,  45  id.  344. 
But  a  decision  of  the  question  of  the  abstract  right  to  maintain 
the  action  does  not  embrace  the  whole  difficulty  of  these  coses. 
Tho  question,  as  far  as  for  what  acts  of  the  agent  or  servant  the 
corporation  is  liable,  is  often  one  of  great  difficulty,  and  which  re- 
quires great  care  in  observing  the  proper  limitations  of  the  author- 
iiy  under  which  tho  agent  or  servant  acts.  While  on  the  one  hand, 
it  is  right  to  consider  the  agents  and  servants  of  corporatious  as 
olothed  with  liberal  discretion  in  the  exercise  of  the  authority  given 
them,  and  to  hold  the  corporations  liable  for  all  acts  done  within 
the  limits  of  that  discretion,  on  tho  other  hand,  it  is  but  just  and 
right  that  corporations  and  their  innocent  stockholders  should  not 
be  made  to  suffer  the  consequenc^'S  of  the  wrongful  acts  of  such 
agents  and  servants  acting  beyond  the  limits  of  their  authority.  If 
therefore,  property  be  intrusted  to  an  agent  or  servant  for  sale  or 
safe-keeping,  there  is  clearly  an  implied  authority  to  do  all  sucii 
things  as  may  be  proper  and  necessary  for  the  protection  of  that 
property ;  or  if  a  servant  be  assigned  to  a  position  requiring  the 
performance  of  certain  duties,  he  has  an  implied  authority  to  do 
all  such  things  as  may  be  required  to  enable  him  to  perform  those 
duties.  And  fur  all  acts  done  within  the  scope  of  the  employment 
and  the  limits  of  the  implied  authority,  tho  master  is  liable,  however 
erroneous,  mistaken  or  mulicious  such  acts  may  be  ;  but  for  acts 
done  beyond  that  limit  the  corporation  cannot  be  made  liable,  un- 
less express  authority  be  shown,  or  there  bo  subsequent  adoption  or 
ratification  of  the  act  complained  of.  Where  the  itnplied  authority 
ends,  and  the  necessity  exists  for  showing  an  express  authority  in 
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the  senrant,  in  order  to  hold  the  corporation  liable  for  the  acts  of 
the  servant,  may  be  best  illustrated  by  referring  to  some  of  the  de- 
cided cases. 

In  the  case  of  Poulion  v.  Lond.  <&  S.  W,  R.  Co,y  L.  R.,  2  Q.  B. 
534,  where  it  appeared  that  a  station-master  of  the  defendant 
arrested  a  person  travelling  by  the  defendant's  road  in  charge  of 
a  horse  for  not  paying  for  the  carriage  of  the  animal  on  demand, 
and  there  was  no  power  in  the  corporation  by  law  to  arrest  a 
person  for  such  non-payment,  but  only  to  detain  the  goods,  it 
was  held  that  no  anthority  could  be  implied  to  the  station- 
master,  and  that  in  the  absence  of  an  express  authority,  or  a 
subseqnent  ratification  of  the  act,  the  corporation  could  not  be 
held  responsible.  And  in  the  case  of  AUen  v.  Lond.  <£  S,  W.  R^ 
Co»y  Lu  B.,  6  Q.  B.  65,  where  a  clerk  in  the  service  of  the  corpora- 
tion, whose  duty  it  was  to  issue  tickets  to  passengers  and  receive 
tho  money,  and  keep  it  in  a  till  under  his  charge,  arrested  and  gave 
into  custody  the  plaintiff,  whom  he  suspected  of  attempting  to  rob 
the  till,  it  was  hold  that  the  clerk  had  no  implied  authority  for  such 
act,  after  the  attempt  had  ceased,  the  arrest  not  being  necessary 
for  the  protection  of  the  company's  property  ;  and  consequently 
the  corporation  was  not  liable.  And  in  the  course  of  his  opinion, 
Mr.  Justice  Blackbubn^  stated  the  principle,  and  the  distinction 
upon  which  the  case  was  decided,  thus:  ^^  There  is  a  marked  distinc- 
tion between  an  act  done  for  the  purpose  of  protecting  the  prop- 
erty by  preventing  a  felony  or  of  recovering  it  back,  and  an  act 
done  for  the  purpose  of  punishing  the  offender  for  that  which  has 
already  been  done.  There  is  no  implied  authority  in  a  person  hav- 
ing the  custody  of  property  to  take  such  steps  as  he  thinks  fit  to 
panish  a  person  who  he  supposes  has  done  something  with  reference 
to  the  property  which  he  has  not  done.  The  act  of  punishing  the 
offender  is  not  any  thing  done  with  reference  to  the  property ;  it  is 
done  merely  for  the  purpose  of  vindicating  justice."  The  same 
principle  is  very  clearly  enunciated  by  the  Court  of  Common  Pleas, 
in  deciding  the  case  of  Edwards  v.  Loiid,  £  N,  W,  R.  Co.,  L.  R.,  5 
C.  P.  445. 

The  principle  of  the  cases  just  referred  to  is  the  same  as  that 
upon  which  the  case  of  Mali  v.  Lard,  39  N.  Y.  381,  was  decided. 
In  that  case,  the  superintendent  and  a  clerk  employed  in  the  de- 
fendants' store,  called  into  the  store  of  the  defend  ants,  a  policeman, 
and  directed  him  to  arrest  and  examine  the  person  of  a  lady  sus- 
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pccted  of  stealing  goods,  which  was  done  witliout  the  knowledge- 
or  any  express  aathoritj  of  the  defendants  ;  and  it  was  held,  in  a 
carefully  considered  opinion  by  the  Court  of  Appeals  of  New  York, 
that  there  was  no  implied  authority  in  the  superintendent  or  the 
clerk  to  do  the  act  complained  of,  and  that  the  defendants,  the 
employers,  were  not  liable  for  the  wrong. 

From  these  authorities  it  is  quite  clear  that  in  a  case  like  the 
present,  where  the  corporation  is  sought  to  be  held  liable  for  the 
wrongful  and  malicious  act  of  its  agent  or  servant  in  putting  the 
criminal  law  in  operation  against  a  party  upon  a  charge  of  having 
fraudulently  embezzled  the  money  and  goods  of  the  company,  in 
order  to  sustain  the  right  to  recover,  it  should  be  made  to  appear 
that  the  agent  was  expressly  authorized  to  act  as  he  did  by  the  cor- 
poration. The  doing  of  such  an  act  could  not,  in  the  nature  of 
things,  bo  in  the  exercise  of  the  ordinary  duties  of  the  agent  or 
servant  intrusted  with  the  custody  of  the  company's  money  or 
goods  ;  and  before  the  corporation  can  be  made  liable  for  such  an 
act,  it  must  be  shown  either  that  there  was  express  precedent  au- 
thority for  doing  the  act,  or  that  the  act  has  been  ratified  and 
adopted  by  the  corporation. 

It  follows  that  this  court  is  of  opinion  that  there  was  error  ia 
the  ruling  of  the  court  below,  and  the  judgment  must  therefore  be 
reversed,  and  a  new  trial  ordered. 

Judgment  reversed,  and  new  trial  awarded. 


Baltimore  and  Ohio  Railroad  Company  v.  Potomac  Coal  Oa. 

(SlMd.S^-.) 

GorUract  — for  transportation  —  license  —  retoeabUity. 

A  railroad  company  wrote  a  letter  to  a  coal  company,  agreeing  that  if  the  lat- 
ter would  place  its  own  coal  cars  on  the  road  of  the  former,  for  transporta- 
tion of  coal  from  P.  to  B . ,  the  former  would  allow  one-foarth  of  one  per 
cent  per  ton  per  mile  for  such  cars  so  used,  woald  indemnify  the  coal  com- 
pany  for  damages  to  such  cars  caused  by  the  faolt  of  the  railroad  company, 
and  would  keep  the  cars  in  repair,  charging  the  actual  cost  thereof,  bat 
would  not  agree  for  prompt  transit,  nor  to  give  a  number  of  cars  equal  i« 
that  so  furnished.     No  term   was  specified  for  the  contmuasce  of  the  ar 


OCTOBER  TERM,  1878.  317 

Baltimore  and  Ohio  Railroad  Co.  v.  Potomac  Coal  Co. 

rangement.  The  coal  company  thereupon  provided  a  large  number  of  cars 
at  a  lai^e  expense,  which  were  so  used  for  ten  years.  Tlien,  at  the  request 
of  the  coal  company,  the  privilege  was  indefinitely  and  in  like  manner 
extended,  on  the  same  conditions,  in  consequence  of  which  the  coal  com- 
pany incurred  great  expense.  Two  years  later  the  railroad  company  not'u 
fied  the  coal  company  that  the  allowance  would  be  reduced  to  oue-eiglith  of 
one  per  cent.  In  an  action  by  the  railroad  company  to  recover  the  difTerenre 
in  tolls  and  freight  for  a  subsequent  period,  Ji^d,  that  the  arrangement 
evidenced  by  the  letters  did  not  constitute  a  contract,  but  was  a  mere  revoca- 
ble license. 


A 


CTION  for  freight.     The  opinion  states  the  case.     The  defend- 
ant had  judgment  below. 


John  K,  C&wen  and  Henry  E.  Wooien,  for  appellant. 

Wm*  Shepard  Bryan,  for  appellee.  Neither  party  can  rescind  a 
contract  at  his  pleasure,  unless  it  contains  a  stipulation  authorizing 
him  to  do  so.  Add.  on  Cont.  975  ;  Oreat  Northern  Railroad  Co.  v. 
Manchester,  Sheffield,  etc.  Railroad  Co.,  5  DeQ.  &  Sm.  138  ; 
fowle  Y.  Bigelow,  10  Mass.  379 ;  Stirling  v.  Maitland,  5  Best  & 
Smith  ;  Mclntyre  v.  Belcher,  108  Eng.  0.  L.  R.  664.  If  the  con- 
Ten  tion  between  these  parties  is  a  mere  license,  it  has  caused  the 
outlay  of  a  great  deal  of  money  with  a  yiew  to  the  enjoyment  of  it, 
^nd  it  cannot  be  withdrawn  without  previously  tendering  the  expense 
which  the  grantee  has  incurred  under  it.  Addison  v.  Hack^  2  Gill, 
227-S,  and  cases  therein  cited  ;  Liggins  v.  Inge,  7  Bing.  682  (20 
Eug.  0.  L.  R.) ;  Rerick  v.  Kern,  14  S.  &  R.  271 ;  16  Am.  Dec.  497. 

BoBiNSOK,  J.  This  suit  was  brought  to  recover  freight  claimed 
t^y  be  due  by  tho  appellee,  on  account  of  coal  transported  over  the 
road  of  the  appellant. 

On  March  Ist,  1864,  tho  following  letter  was  sent  to  the  appellee  : 

**  Newell  Clark,  Esq  : 

**  Dear  Sir — ^The  president  directs  me  to  reply  to  your  com- 
manication  of  yesterday,  and  to  state  that  provided  you  will  place 
your  own  cars  upon  the  Baltimore  and  Ohio  railroad,  to  be  used 
in  the  transportation  of  coal  from  Piedmont  to  Baltimore,  we  will 
^igree  to  the  following  conditions  : 

**  IsL  To  allow  one-fourth  of  one  per  cent  per  ton  per  mile  fox 
cslts  so  used. 
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*'  2d.  To  make  good  any  damage  to  the  cars  caused  by  accidents, 
the  fault  of  the  Baltimore  and  Ohio  Railroad  Company.  This  obli- 
gation does  not  include  any  damages  which  may  be  done  by  the 
military  forces  either  of  the  United  States  or  of  the  Confederates. 

'^  3d.  To  keep  the  cars  in  repair,  and  to  charge  for  this  scrrice 
the  actual  cost  thereof  as  charged  in  first-class  shops. 

'*  4th.  We  can  make  no  actual  agreement  to  give  your  cars  prompt 
transit  over  our  road.  AVc  are  now  increasing  our  motive  power, 
and  hope  to  be  able  to  move  promptly  all  curs  used  in  coal  trade, 
but  in  the  event  of  our  inability  to  do  so,  we  will  furnish  to  yonr 
cars  a  proportion  of  the  whole  amount  of  power  used  in  the  general 
coal  business.  We  cannot  agree  to  give  you  a  number  of  cars  equal 
to  that  you  furnish. 

"Yours  respectfully, 

"  Jko.  King,  Jr.,  Auditor.'' 

After  the  receipt  of  this  letter  the  appellee  provided  one  hundred 
coal  cars,  at  an  expense  of  about  t?5,000,  and  these  cars  have  been 
used  ever  since  by  the  appellant  for  the  transportation  of  the 
appellee's  coal,  and  have  been  kept  in  repair  by  the  appellant  at 
the  expense  of  the  appellee. 

On  the  6th  of  March,  1874,  the  appellee  sent  the  following  letter 
to  the  appellant: 

'*  Office  Potomac  Coal  Co.,  No.  60  Deton-  ) 
SHiEB  St.,  Boston,  6th  March,  1874.      j 

"  Jno.  King,  Jr.,  Vice-President  of  the  Bait.  &  Ohio  R.  R  Co., 
Baltimore: 

"  Dear  Sir —  The  Potomac  Coal  Company  contemplates  the  pur- 
chase of  some  additional  coal  land,  and  may  therefore  wish  to 
increase  their  business,  I  would  therefore  request  for  our  company 
the  privilege  of  putting  on  some  additional  hoppers  on  Fame  condi- 
tions as  agreed  to  in  your  letter  of  March,  1864,  to  Mr.  Newell 
Clark,  acting  director  of  Potomac  Coal  Company  at  that  time. 
Copy  of  that  agreement  please  find  inclosed.  As  we  are  to  have  a 
meeting  on  Wednesday  next,  your  reply  previous  to  that  will 
much  oblige 

**  Respectfully,  yours, 

"GiLMAN  CuBEiER,  Prest., 

"perC.  Chadbourkb." 
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To  this  letter  the  appellant  sent  the  following  reply: 

"Baltimoue,  March  11/A,  1874. 
"Oilman  Currier,  Esq.: 

*^ Dear  Sir  —  Referring  to   your  favor  of  6th  inst,   President 

King  directs  me  to  reply  that  we  will  extend  to  your  company  the 

pririlege  of  placing  some  additional  hopper  cars  upon  onr  line, 

upon  the  same  conditions  agreed  to  in  his  letter  of  March  Ist,  1864, 

to  Mr.  Newell  Clark. 

"  Yours,  truly, 

*'N.  GuiLPORD,  G.  F.  A.'' 

After  the  receipt  of  this  letter  the  appellee  made  further  pur- 
chases of  Taluable  coal  lands,  and  erected  upon  them  valuable  im- 
proTcments,  and  excavated  and  raised  from  said  lands  some  of  the 
coal  transported  by  the  appellant,  for  which  tolls  are  demanded  in 
tbia  suit 

In  April,  1876,  the  appellant  notified  the  appellee  that  the  allow- 
ance for  the  use  of  its  coal  cars  would  be  reduced  to  one-eighth  of 
one  per  cent  per  ton  per  mile. 

Theappellee  contends  that  the  letters  of  March  1st,  1804,  and 
March  11th,  1874,  constitute  a  perpetual  contract,  by  which  the 
raiJroad  company  is  obliged  to  use  for  all  time  the  cars  furnished 
by  the  appellee,  and  to  allow  therefor  one-fourth  of  one  per  cent 
per  ton  per  mile. 

On  the  other  hand,  it  is  contended  that  the  privilege  granted  to 
the  appellee  is  a  mere  license  revocable  at  the  will  of  the  appellant. 
It  strikes  us  at  the  outset,  as  it  did  the  counsel  for  the  appellant, 
that  il  this  is  to  be  considered  a  contract  binding  for  all  time,  it  is 
strange  that  it  should  take  the  form  of  a  letter  written  by  the 
anditor  of  one  company,  in  reply  to  an  oral  communication  made 
by  the  managing  director  of  the  other.    Contracts  of  so  much  im- 
portance and  of  such  magnitude  are  not  usually  made  in  this  loose 
and  informal  manner.    Yet  it  was  competent  nevertheless  for  the 
parties  to  make  a  contract  even  of  this  character  by  letter,  and  if 
such  appears  to  have  been  their  intention  it  is  as  binding  as  if  it 
had  been  made  in  a  more  formal  and  solemn  manner.     The  true 
interpretation  of  all  instruments  is  to  make  them  speak  the  com- 
mon intention  of  the  parties  at  the  time  they  were  made.     If  this 
intention  is  expressed  in  plain  and  unambiguous  terms  there  is  no 
room  for  construction,  and  the  parties  must  bo  presumed  to  have 
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intended  what  iliej  have  expressed.  On  the  other  hand,  if  the 
language  is  somewhat  obscure  and  ambiguous,  we  may  look  not 
only  to  the  face  of  the  instrument  itself,  but  also  to  thecircnmstancei 
under  which  it  was  made,  and  the  motives  that  led  to  its  adoption. 

It  is  not  contended  that  tho  railroad  company  has,  in  express 
terms,  agreed  to  use  the  cars  furnished  by  the  appellee  for  all  time, 
at  a  certain  stipulated  price.  There  is  nothing  in  tho  letter  of 
March  1st,  1864,  to  justify  this  contention,  because,  althougli  tiio 
appellant  does  agree  to  allow  the  appellee  to  provide  cars  for  the 
transportation  of  its  own  coal,  and  to  allow  a  certain  sum  ])er  ton  i)or 
mile  for  the  use  of  the  cars,  there  is  not  a  word  to  be  found  in 
the  letter  about  the  duration  of  the  agreement  or  privilege,  or  the 
terms  upon  which  it  is  to  be  terminated.  But  the  argument  is,  the 
appellee  being  the  owner  of  large  and  valuable  coal  mines,  and 
being  permanently  engaged  in  the  business  of  mining  coal  for  mar- 
ket, it  is  unreasonable  to  suppose  that  it  would  have  incurred  the 
expense  of  providing  cars  to  be  used  in  the  transport<itiou  of  its 
coal,  under  a  privilege  or  license  revocable  at  the  will  of  the  rail- 
road company. 

On  the  other  hand,  it  may  be  said  that  the  letter  of  March,  1864, 
was  written  during  the  late  civil  war,  and  although  the  appellant 
might  be  willing  under  tho  then  existing  circumst&nces  to  grant  or 
extend  to  the  appellee  the  privilege  requested,  it  is  equally  unreason- 
able to  suppose  that  the  railroad  company  intende<l  thereby  to 
make  a  contract  binding  for  all  time.  That  under  the  then  exist- 
ing charges  for  freight,  the  appellant  might  very  well  afford  to 
allow  the  appellee  one-fourth  of  one  per  cent  per  ton  per  mile,  yet 
if  freights  should  in  the  future  decline,  arising  from  the  competi- 
tion of  other  roads,  or  from  other  causes,  the  sum  thus  allowed 
might  in  fact  be  equal  to  tiie  entire  profits  earned  by  the  railroad 
in  the  transportation  of  the  appellee's  coal. 

Much  may  be  said  therefore  on  both  sides,  in  regard  to  the  rea- 
sonableness or  unreasonableness  of  the  different  constructions  to  be 
put  on  the  letter  of  March  1st,  1864. 

There  is  one  thing,  however,  about  which  there  can  be  no  dis- 
pute; the  basis  of  the  agreement  was  the  self  interests  of  the  respect- 
ive parties.  The  appellee  was  anxious  to  get  its  coal  to  market* 
and  the  appellant  was  unable  to  furnish  the  cars  necessary  for  its 
transportation.  Under  these  circumstances  it  might  be  to  the  in- 
terest of  the  coal  company  to  provide  its  own  cars,  and  on  the  other 
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handy  it  would  be  to  the  interest  of  the  railroad  company  to  allow 
a  certain  proportion  of  the  freight  for  the  use  of  the  cars  by  which 
the  coal  was  shipped  to  market.  Nothing  was  said  by  either  party 
in  regard  to  the  duration  of  the  agreement,  and  in  the  absence  of  a 
stipulation  of  some  kind  in  this  respect,  it  is  but  fair  to  presume 
that  it  was  to  continue  so  long,  and  no  longer  than  their  respective 
interests  should  require.  If  the  appellee  should  find  one-quarter 
of  one  per  cent  not  enough,  or  if  it  could  make  better  terms  with 
another  road,  it  was  at  liberty  to  withdraw  the  cars  placed  on  the 
road  of  the  appellant,  and  if  the  latter  should  find  the  rate  too 
much,  more  than  it  could  afford  to  pay,  it  had  the  right  to  notify 
the  appellee  and  thus  revoke  the  license. 

But  be  this  as  it  may,  there  is  nothing  in  the  letter  of  March  1st, 

1864,  or  the  circumstances  under  which  it  was  written,  to  satisfy 

ns  the  appellant  ever  intended  to  make  a  perpetual  contract.     And 

this  view  is  strengthened  by  the  letter  of  March  6,  1874,  written 

subsequently  by  the  appellee,  requesting  the  privilege  of  putting  on 

some  additional  cars,  and  the  answer  of  the  appellant  saying  we 

will  extend  the  privilege.     Not  one  word  about  a  contract  or  rights 

nnder  a  contract;  the  language  is  ''  privilege,"  and  the  favor  asked 

is  the  extension  of  the  privilege.     This  is  not  certainly  the  language 

of  parties  in  making  a  contract  to  bind  each  other  forever,  and  in 

regard  to  a  matter  of  so  much  importance  to  both. 

But  apart  from  these  views,  there  is  another  objection,  and  one 
which,  in  our  opinion,  is  fatal  to  the  contention  of  the  appellee. 
It  is  essential  to  the  validity  of  every  contract  of  this  character, 
that  there  should  be  a  mutuality  of  obligation.  A  contract  is  not 
binding  on  one  of  the  parties,  unless  it  is  binding  on  the  other. 

Here,  there  is  no  obligation  of  any  kind  resting  upon  the  ap- 
pellee, for  the  breach  of  which  an  action  would  lie  at  the  instance 
of  the  appellant  It  was  not  obliged  either  to  furnish  the  cars,  nor 
to  keep  them  on  the  road  after  they  were  furnished.  It  might  put 
them  on  the  road  one  day,  and  take  them  off  the  next,  just  as  its 
own  interests  might  require.  Cases  are  to  be  found,  it  is  true,  of 
executed  contracts,  where  one  has  received  the  benefit  of  the  con- 
sideration for  which  he  bargained,  and  in  which  it  is  no  answer  to 
an  action  to  say,  the  plaintiff  was  not  bound  by  the  terms  of  the 
original  contract  to  do  the  act,  and  that  there  was  therefore  no 
Bintaality  of  obligation.    As  for  instance,  in  cases  put  in  the 

books  : 

Vol.  XXXIV  — 41 
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'^  Suppose  I  say  if  jou  will  furnish  goods  to  a  third  person  I  will 
guarantee  the  payment,  there  you  are  not  bound  to  furnish  the 
goods,  yet  if  you  do  furnish  them  in  pursuance  of  that  contract^ 
you  may  sue  me  upon  the  guaranty."  Fishmonger  Co.y.  BoberltOHj 
5  M.  &  0. 131;  Robinson  v.  Jones,  17  L.  J.  Ex.  36;  MiOs  y.  Blaekatt, 
11Q.B.  366. 

This,  however,  is  not  the  case  of  an  executed  contract^  the  con- 
sideration of  which  has  been  received  by  the  railroad  company,  for 
although  the  coal  company  did  furnish  cars  for  the  transportation 
of  its  own  coal,  yet  it  has  the  right,  at  any  time,  to  withdraw  them 
from  the  road,  and  for  so  doing  there  is  no  breach  of  obligation  on 
its  part. 

But  it  is  also  argued,  that  even  conceding  this  to  be  a  license,  it 
cannot  now  be  revoked,  because  the  coal  company  has,  upon  the 
faith  of  it,  expended  money  in  providing  cars,  which  were  necessary 
to  the  enjoyment  of  the  license  granted. 

There  is  a  well-recognized  distinction  between  a  mere  license 
revocable  at  will,  and  a  license  coupled  with  an  interest,  which  is 
irrevocable  so  long  as  the  interest  continues. 

Many  decisions  are  to  be  found,  where  one  has  erected  buildings 
or  constructed  works  of  a  permanent  character  nnder  a  license 
upon  the  land  of  another,  in  which  it  has  been  held  that  the  license 
is  irrevocable,  or  that  it  cannot  be  revoked  without  adequate  com- 
pensation to  the  licensee.  Such  are  the  cases  relied  on  by  the 
appellee,  and  others  of  the  like  character  will  be  found  in  2  Am. 
Lead.  Cas.  (4th  ed.)  733,  etc. 

These  cases,  however,  are  based  upon  a  contract,  either  express  or 
implied,  that  the  licensee  shall  be  permitted  to  use  and  enjoy  the 
buildings  erected  and  works  constructed ;  or  upon  the  doctrine  of 
estoppel,  whereby  one  will  not  be  permitted  to  repudiate  his  own 
acts  or  conduct  upon  the  faith  of  which  another  has  acted.  ThU 
case,  however,  does  not  come  within  the  operation  of  these  princi- 
ples. There  was  no  agreement  here,  either  express  or  implied,  that 
the  coal  company  should  enjoy  the  privilege  extended  to  it,  one  day 
longer  than  the  mutual  interests  of  the  parties  should  require. 

And  although  the  appellee  may  have  expended  money  in  pro- 
viding coal  cars,  there  is  nothing  in  the  record  to  show  that  it  was 
done  upon  the  faith  of  an  irrevocable  license.  The  cars  do  not 
belong  to,  nor  are  they  in  any  sense  attached  to,  the  road  of  the 
appellant,  and  although  the  appellee  might  suffer  loss  to 
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extent  by  the  revocation  of  the  license,  it  does  not  necessarily 
follow  that  the  cars  would  thereby  be  without  any  value  whatever. 
It  follows  from  what  we  have  said  that  the  judgment  must  be 
reversed,  and  the  cause  remanded,  to  the  end  that  judgment  may 
be  entered  by  the  coart  below  in  conformity  with  this  opinion. 

Judgment  reversed,  and  cause  remanded. 


BoKES  y.  Amazon  Insurance  Company. 

(51  Md.  512.) 

Inturanee  — fire  —  waiwr  of  proof  9  of  loss. 

The  requirement  in  a  fire  policy  of  preliminaiy  proofs  of  loes  within  a  certain 
time  may  be  waived  by  the  insurer,  and  this,  notwithstanding  a  provision 
that  "  no  waiver  or  modification  of  any  of  tbe  terms  or  conditions  of  this 
policy  shall  be  made  in  any  event/'  that  provision  having  reference  only  to 
the  terms  and  conditions  which  were  essential  to  the  contract  of  insurance. 

ACTION  on  a  policy  of  fire  insurance.     The  opinion  states  the 
facts.    The  defendant  had  judgment  below. 

John  H.  Handy y  for  appellant. 

Thomas  J.  Morris  and  Edward  Otis  Hinkleyy  for  appellee. 

Robinson,  J.  This  is  an  action  on  a  policy  issued  by  the  appel- 
lee, iusuring  the  property  of  the  appellant  against  loss  by  fire. 

The  policy  requires  that  proofs  of  loss  shall  be  furnished  in  writ- 
ing immediately  after  the  fire.  Immediately,  as  here  used,  means 
within  a  reasonable  time;  and  what  is  a  reasonable  time  must  of 
coui'se  depend  upon  the  facts  and  circumstances  of  each  particular 
case.  Cashan  v.  N.  W.  Nat.  Ins.  Co.,  5  Biss.  476;  Edwards  v.  Ly- 
coming County  Mut.  Ins.  Co.,  75  Penn.  St.  378. 

Admitting,  however,  for  the  purposes  of  this  case,  that  proofs  of 
loss  were  not  furnished  within  the  time  prescribed  by  the  policy, 
the  main  question  is,  whether  there  is  any  evidence  legally  sufficient 
to  show  a  waiver  of  this  condition  on  the  part  of  the  appellee. 

It  is  conceded  that  where  proofs  of  loss  are  furnished  in  time^ 
and  snch  proofs  are  defective,  if  the  insurer  puts  his  refusal  to  pay 
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ou  other  and  distinclj  grounds,  he  will  be  held  to  have  waiTed  all 
objections  to  such  defects;  and  will  not  be  permitted  to  rely  upon 
them  in  a  snit  upon  the  policy.  Fair  dealing  in  such  cases  requires 
that  the  insurer  should  make  known  his  objections  when  the  proofs 
are  furnished^  in  order  thai;  the  insured  may  correct  the  same 
within  the  time  pceacdbed  by  the  policy. 

But  it  is  argued  that  the  failure  to  furnish  the  proofs  within 
time  stands  upon  different  grounds^  because  the  insured  haying  by 
his  own  default  forfeited  the  right  to  recover  on  the  policy,  he  is 
not  in  any  manner  injured  or  prejudiced  by  the  subsequent  acts 
and  conduct  oi  the  insurer.  And  it  is  contended,  therefore,  that  a 
new  consideration  or  an  express  agreement  on  the  part  of  the  in- 
surer  is  necessary  to  renew  or  give  vitality  to  the  policy. 

It  was  said  by  Ea&l,  commissioner,  in  Underwood  y.  Farmer^ 
Joint  Stock  Ins,  Co.,  57  N.  Y.  502,  that  the  law  of  waiver  was 
based  upon  tlie  doctrine  of  estoppel,  and  ''that  in  the  absence  of 
some  consideration  for  a  waiver,  or  some  valid  modification  of  the 
agreement  between  the  parties,  there  could  be  no  such  thing  as 
waiver  of  a  condition  precedent,  except  there  be  in  the  case  an  ele- 
ment of  estoppel ; "  in  other  words,  unless  the  failure  to  furnish  the 
proofs  within  the  time  prescribed  by  the  policy  had  been  occasioned, 
in  some  way,  by  the  acts  or  conduct  of  the  insurer.  The  oth« 
commissioners,  however,  did  not  concur  with  the  learned  judge  in 
his  views  upon  the  law  of  waiver,  and  the  case  was  decided  on  other 
grounds.  See,  also,  Beattjf  v.  Lycoming  Ins,  Co,,  66  Penn.  St  9 ; 
s.  c,  5  Am.  Eep.  318. 

We  have  carefully  examined  all  the  cases  within  our  reach  on 
this  branch  of  the  case,  and  are  of  opinion  that  the  contention  of 
the  appellee  is  unsupported  either  by  principle  or  by  the  weight  of 
authority. 

Preliminary  proofs  are  required  for  the  benefit  solely  of  the  insurer, 
in  order  that  he  may  ascertain  the  nature,  extent  and  character 
of  the  losa  \  and  the  condition  in  the  policy  in  respect  thereof,  be- 
ing inserted  for  his  benefit^  there  is  no  reason  why  he  may  not  waive 
or  extend  the  time  within  which  such  proofs  are  to  be  furnished. 
Nor  is  it  necessary  to  prove  an  express  agreement  to  waive.  On  the 
contrary,  it  may  be  inferred  from  the  acts  and  conduct  of  the  in- 
surer inconsistent  with  an  intention  to  insist  upon  the  strict  perform- 
ance of  the  condition.  Tayloe  v.  Merchant^  IHre  Itu.  Co.,  9  How. 
390 ;  Post  V.  .^na  Ins.  Co.,  43  Barb.  351 ;  Phillips  y.  Proiedum 
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Ifts.  Co,,  14  Mo.  220  ;  Owens  t.  Farmers^  JmU  Stock  Co.,  57  Barb. 
518;  OravBS  y.  )Fa«7^.  Incor,  In&.  Co.,  12  Allen,  391;  DohnY. 
Farmers'  Joint  Stock  Co.,  5  Lans.  275. 

[Omitting  a  question  of  fact.] 

In  regard  to  the  clause  in  the  policy  that  provides  *'  no  waiver  or 
modification  of  any  of  the  terms  or  conditions  of  this  policy  shall 
be  made  in  any  event,"  it  is  sufficient  to  say  that  it  refers  to  those 
conditions  and  provisions  of  the  policy  which  enter  into  and  form 
a  part  of  the  contract  of  insni'ance,  and  are  eesential  to  make  it  a 
binding  contract  between  the  parties,  and  which  are  properly 
designated  conditions  —  and  that  it  has  no  reference  to  those 
stipulations  which  are  to  be  performed  after  a  loss  has  occurred, 
such  as  giving  notice  and  furnishing  proofs  of  loss.  Frank* 
tin  Fire  Ins.  Co.  v.  Chicago  Ice  Co.,  36  Md.  102;  s.  c,  11  Am. 
Bep.  469. 

We  are  of  opinion,  therefore,  the  court  below  erred  in  granting 
the  defendant's  prayer  that  there  was  no  evidence  of  a  waiTer ;  and 
erred  also  in  refusing  the  prayer  offered  by  the  plaintiff. 

Judgment  reversed,  and  new  trial  awarded. 

Judgment  reversed. 


Habdy  v.  Chesapeake  Bxnk. 

<61  Md.  602.) 

Bank — payment  of  check  forged  hy  draf/oer't  agent  —  Uu^b — estoppd. 

A  confidential  clerk*  baying  charge  of  his  employer'B  cheok-book  and  bank-book, 
and  whose  daty  it  was  to  enter  all  cbeckB  on  one  side  of  the  bank-book,  the 
bank  entering  all  deposits  on  the  other,  forged  fourteen  checks  of  his  employer, 
at  different  times,  the  bank  paid  them,  and  he  entered  them  in  the  bank- 
book. The  bank  returned  such  checks  with  the  book,  striking  the  balances 
after  the  payment  of  the  first  five,  and  again  after  the  payment  of  the  other 
nine.  The  employer  did  not  discover  the  fraud  until  after  the  payment  of  all 
the  f  or^g^  checks.  In  an  action  by  him  against  the  bank  to  recover  this  amount, 
Aeid,  that  he  was  not  absolutely  estopped  by  apparent  acquiescence  in  the 
aocoant  thus  stated  in  the  bank-book,  and  could  recover  unless  he  had  been 
|railty  of  negligence  in  discovering  the  fraud,  and  unless  the  bank,  in  paying 
the  later  forged  checks,  had  relied  on  his  apparent  acquiescence  of  the  pay. 
it  of  the  earlier  ones  * 


WeUh  v.  Qerman  American  Batik  (78  N.  Y.  424),  29  Am.  Rep.  176. 
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ACTION  for  balance  of  bank  account.     The  opinion  states  the 
case.    The  plaintiff  had  judgment  in  part,  and  appealed. 

72.  S.  Mailhews  &ud  S.  T,  Wallis,  for  appellants. 

George  Hawkins  Williams  and  /.  Nevitt  Steele,  for  appellee. 

Alvey,  J.  This  action  was  instituted  by  the  appellants  against 
the  appellee  to  recover  an  alleged  balance  due  on  bank  account. 
The  appellants  were  customers  of  and  depositors  in  the  bank  of 
the  appellee ;  and  the  appellants  having  been  notified  that  their 
account  was  overdrawn,  upon  investigation,  they  discovered,  as  they 
allege,  that  a  considerable  amount  that  had  been  paid  out  on  their 
account  had  been  paid  out  on  forged  checks,  and  that,  by  a  proper 
balancing  of  the  account  as  of  the  10th  of  October,  1872,  there  was 
a  balance  of  $6,113.37  then  due  them  ;  and  it  was  to  recoYer  that 
amount  that  this  action  was  instituted. 

In  tlic  course  of  the  trial  below,  scYeral  questions  were  raised 
and  decided ;  some  upon  the  introduction  of  the  CYidence,  and 
others  upon  the  prayers  offered  by  the  parties  for  instructions  to 
the  jury.  Wc  shall  first  consider  the  questions  raised  by  the  prayers^ 
so  far  as  those  questions  are  presented  by  the  exceptions  taken  by 
the  uppellunts. 

At  the  trial  below,  there  were  fourteen  checks  produced  which 
were  alleged  to  bo  forgeries  on  the  appellants,  and  which  had  been 
paid  by  the  appellee.  These  checks  were  all  entered  in  the  appel- 
lants' bank-book,  containing  the  account  between  the  appellants 
and  the  appellee.  Five  of  these  checks,  amounting  to  $860,  were 
included  among  the  checks  entered  in  the  bank-book  at  the  time  it 
was  written  up  and  balanced  on  the  13lh  of  July,  1873  ;  and  the 
remaining  nine  checks,  amounting  to  $1,296,  were  dated,  presented 
and  paid,  between  the  13th  of  July,  1873,  and  the  6th  of  October, 
1873,  at  which  latter  date  the  bank-book  was  again  written  up  and 
balanced.  Upon  each  occasion  of  writing  up  and  balancing  the 
bank-book,  the  cancelled  checks  were  returned  to  the  appellants, 
and  the  balance  ascertained  carried  forward  to  their  credit  Holmes, 
the  alleged  forger,  was  the  confidential  clerk  and  book-keeper  of 
the  appellants,  and  all  the  checks  produced  and  alleged  to  have 
been  forged  were  taken  from  the  regular  check -book  of  the  appel- 
lants, and  were  filled  up  in  the  handwriting  of  Holmes.     He 
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intmsted  with  the  care  of  the  appellants'  bauk-book,  their  check- 
booky  and  with  the  checks  returned  by  the  bank  ;  and  he  entered 
in  the  bank-book  all  the  checks  paid  by  the  bank,  except  the  four 
last.  It  was  his  business  to  enter  the  checks  in  the  bank-book  and 
to  superintend  the  writing  up  and  balancing  the  account  with  the 
bank,  and  to  keep  himself  informed  of  the  true  state  of  the  account 
It  was  not  until  about  the  10th  of  October,  1873^  upon  being  noti- 
fied that  their  account  with  the  bank  had  been  overdrawn^  that  the 
appellants,  as  they  allege,  first  disco Yered  that  Holmes  had  forged 
checks  and  drawn  money  on  their  account 

Upon  proof  of  these  facts,  the  appellants  claim,  that  under  well- 
established  principles  of  law,  they  were  entitled  to  recover  the  en- 
tire amount  of  the  fourteen  checks  produced,  if  in  fact  they  were 
forgeries  ;  and  that  the  court  below  was  in  error  in  refusing  to 
grant  their  first  prayer,  which  asserted  this  right.  On  the  other 
hand,  the  appellee  sought  to  maintain  two  distinct  grounds  of  de- 
fense ;  first,  that  the  checks  alleged  to  be  forged  were  not  forged 
at  all,  but  were  the  genuine  checks  of  the  appellants  ;  and  second, 
that  assuming  the  checks  to  be  forged,  there  was  such  negligence, 
and  apparent  acquiescence,  on  the  part  of  the  appellants,  as  to  in- 
duce the  belief  that  the  alleged  forged  checks  paid  after  the  13th 
of  July,  1873,  were  genuine,  and  that  therefore  the  appellants  are 
estopped  to  question  the  genuineness  of  the  checks,  or  the  authority 
of  Holmes  to  draw  them  in  the  name  of  the  appellants. 

[Omitting  the  first  point] 

But  with  respect  to  the  second  ground  of  defense,  the  appellee, 
by  its  second  prayer,  which  was  granted  as  a  qualification  of  the 
first  prayer  offered  by  the  appellants,  obtained  an  instruction  to  the 
jury,  that  though  the  appellants  might  be  entitled  to  recover  the 
amount  of  the  first  five  of  the  fourteen  checks  alleged  to  have  been 
forged,  being  those  prior  to  the  13th  of  July,  1873,  yet  in  respect 
to  the  other  nine,  the  acceptance  of  the  balanced  account  in  the 
bank-book  by  the  appellants,  containing  entries  made  by  Holmes 
of  the  forged  checks,  with  the  cancelled  checks  upon  which  such 
balance  was  struck,  and  the  continuous  dealing  with  respect  to  such 
balance,  and  the  condition  of  the  account  —  the  bank  in  good  faith 
paying  the  checks  on  similar  signatures,  to  those  on  checks  em- 
braced in  the  former  settlement  of  the  account, without  suggestion  or 
intimation  from  the  appellants  that  any  thing  was  wrong — are  facta 
sufficient  to  estop  the  appellants  to  question  the  genuineness  of  the 
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checks,  or  the  authoritv  of  Holmes  to  draw  them  in  the  form  in 
which  they  were  presented.  It  was  to  the  granting  of  this  prayer, 
as  well  as  to  the  refusal  to  grant  the  first  prayer  offered  by  the  ap- 
pellants without  qualification  that  the  latter  excepted. 

1.  It  is  now  peifectly  well  settled,  that  the  relation  between 
banker  and  customer,  who  pays  money  into  the  bank,  or  to  whose 
credit  money  is  received  thei-e  on  deposit,  is  the  ordinary  rela- 
tion of  debtor  and  creditor  ;  and  that  when  the  bank  roceires 
the  money  as  an  ordinary  deposit  and  gives  credit  to  the  de- 
positor, the  money  becomes  the  funds  of  the  bank,  and  may 
be  used  by  it  as  any  other  funds  to  which  it  may  be  enti- 
tled. It  is  accountable  for  the  deposits  that  it  may  receive  as 
debtor,  and  in  respect  to  ordinary  deposits  there  is  an  implied 
agreement  between  the  bank  and  the  depositor  that  the  checks  of 
the  latter  will  be  honored  to  the  extent  of  the  funds  standing  to 
his  credit.  Honoitz  v.  EUimfer,  31  Md.  492,  603  ;  FoUy  v.  Hilly  2 
C.  &  Fin.  28  ;  TItompson  v.  Riffgs,  5  Wall  663 ;  Bank  of  the  Re- 
public  v,  Millard,  10  id.  152,  156.  There  is  no  question  of  trust, 
therefore,  between  the  parties^  but  their  relation  is  purely  a  legal 
one  ;  and  if  the  bank  pays  money  on  a  forged  check,  no  matter 
under  what  circumstances  of  caution,  or  however  honest  the  belief 
in  its  genuineness,  if  the  depositor  himself  be  free  of  blame,  and 
hasdono  nothing  to  mislead  the  bank,  all  the  loss  must  bo  borne  by 
the  bank,  for  it  acts  at  its  peril,  and  pays  out  its  own  funds,  and  not 
those  of  the  depositor.  It  is  in  view  of  this  relation  of  the  parties, 
and  of  their  rights  and  obligations,  that  the  principle  is  universally 
maintained,  that  banks  and  bankers  are  bound  to  know  the  signa- 
tures of  their  customers,  and  that  they  pay  checks  purporting  to 
be  drawn  by  them  at  their  peril.  Com.  di  Farm.  Nat.  Bank  r.  Fir^ 
Nat.  Bank,  30  Md.  11.  Xo  right  or  title  can  be  legally  claimed 
through  a  forgery ;  and  the  possession  by  the  bank  of  a  forged 
check  upon  which  money  has  been  paid  affords  of  itself  no  ground 
for  claim  of  credit  in  account  as  against  the  party  whose  name  has 
been  forged. 

But  while  these  are  the  strict  and  necessary  rules  as  against  banks 
and  bankers,  their  operation  may  be  varied  by  the  acts  and  conduct 
of  the  parties  for  whose  benefit  and  protection  they  are  intended 
to  be  enforced.  If,  for  instance,  a  customer  of  a  bank,  having  a 
deposit  account,  and  who  is  in  the  habit  of  drawing  checks  upon 
that  account,  should,  by  words  or  acts,  cause  the  bank,  the  latter 
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acting  npon  snch  reasonable  grounds  as  prudent  business  men 
generally  act,  to  make  payment  on  a  forged  check,  such  customer 
would  not  be  allowed,  as  against  the  bank,  to  set  up  the  forgery 
that  he  by  his  conduct  had  induced  the  bank  to  act  on  as  a  genuine 
check.  This  is  the  principle  sought  to  be  applied  by  the  second 
prayer  of  the  appellee  ;  the  latter  insisting  that  it  had  been  misled 
and  induced  to  honor  and  pay  the  checks  drawn  by  Holmes,  by  the 
negligent  conduct  and  apparent  acquiescence  of  the  appellants.  But 
it  is  objected  by  the  appellants  that  the  prayer  as  granted  by  the 
court  18  fatally  defective,  because  of  the  omission  to  submit  to  the 
jury  the  question,  whether  the  appellants  were,  in  point  of  fact, 
guilty  of  negligence  in  respect  to  the  bank  account,  and  whether, 
if  there  was  negligence  at  all,  that  negligence  was  of  a  character 
to  mislead,  and  did  actually  mislead  the  appellee,  and  induced  it 
to  act  upon  the  belief  that  as  all  the  checks  paid  prior  to  the 
13th  of  July,  1873,  and  which  had  been  returned  to  the  appellants, 
remained  without  objection,  all  checks  similarly  drawn  and  pre- 
sented for  payment  after  that  date  were  unobjectionable.  The  in- 
struction certainly  does  omit  to  put  this  question  distinctly  to  the 
jury,  and  whether  it  be  for  that  reason  defective  remains  to  be  de- 
termined. 

It  must  be  borne  in  mind  that  the  appellants  were  not  bound  at 
tbeir  peril  and  under  all  circumstances  to  detect  the  forgery.  They 
were  simply  bound  to  refrain  from  doing  any  act  that  would  reason- 
ably have  the  effect  of  misleading  the  appellee  to  its  hurt  or  injury, 
and  not  fail  to  do  any  act  that  positive  duty  required  them  to  do 
for  the  protection  of  the  appellee.     When  the  bank  account  was 
balanced  in  the  bank-book  on  the  13th  of  July,  1873,  and  the  book 
and  the  cancelled  checks  were  returned  to  the  appellants,  after  the 
lapse  of  a  reasonable  time  (within  which  the  checks  and  account- 
coald  have  been  examined  and  compared),  without  objection  being 
made,  the  presumption  arose  that  the  account  as  balanced,  and  also 
the  checks  charged  therein,  werc  all  correct.    This  presumption, 
hoi^erer,  proceeds  upon  the  ground  simply  of  an  implied  admission, 
and  18  only  prima  facie  in  its  effect.     Wiggins  v.  Burkham,  10  Wall. 
129.      Such  presumption  arises  from  the  natural  and  usual  habits 
of  careful  business  men  to  examine  and  scrutinize  snch  accounts 
when   rendered;  but  the  presumption  is  liable  to  be  repelled,  by 
showing  that  the  error  or  fraud  complained  of  was  not  discoverable 
bjT  the  exercise  of  reasonable  care  and  diligence,  or  that  there  was 
Vol.  XXXIV  — 42 
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no  such  appearance  of  things  as  to  excite  the  suspicion  of  a  reason- 
able man,  or  that  for  any  reason,  the  party  had  not  had  an  oppor* 
tunity  to  examine  the  acconnt.  Weisser  v.  Deniaon,  10  N.  Y. 
68,  76;  Nat.  Bank  v.  WhUtnan,  94  XJ.  S.  343,  346. 

It  is  insisted,  however,  that  as  Holmes  was  the  confidential  clerk 
of  the  appellants,  and  was  intrusted  to  make  the  entry  of  all  checks 
in  the  bank-book,  and  did  make  the  entries  as  well  of  the  forged 
checks  as  all  others,  he  acted  as  the  agent  of  the  appellants,  and 
his  acts  and  his  knowledge  in  respect  to  these  entries  are  to  be 
taken  as  the  acts  and  the  knowledge  of  the  appellants  themaelTes ; 
and  upon  this  imputed  knowledge  that  they  should  be  taken  to 
have  acquiesced  in  the  entries  of  the  forged  checks. 

And  therefore,  as  the  fact  of  knowledge  on  the  part  of  the  appel- 
lants, it  was  only  necessary  that  the  jury  should  be  required  to  find 
that  the  forged  checks  were  entered  in  the  bank-book  by  Holmes, 
the  alleged  forger,  in  order  to  find  and  conclude  the  appellants. 
But  it  is  clear,  we  think,  such  position  can  neither  be  supported 
upon  principle  or  authority. 

It  is  conceded  that  Holmes  did  not  act  as  agent  in  drawing  the 
checks;  and  if  the  appellants  are  not  liable  in  respect  to  the  f  raudu- 
lent  drawing,  we  do  not  perceive  upon  what  principle  they  can  be 
bound  or  made  liable  in  respect  to  the  fraudulent  entry  of  those 
checks  in  the  bank-book.  Holmes  was  not  an  agent  for  any  such 
purpose,  and  the  prinqiple  is  too  well  settled  to  require  the  citation 
of  authorities  for  its  support,  that  the  principal  is  bound  by  the 
acts  of  his  agent  only  so  far  as  the  agent  acts  within  the  limits  and 
scope  of  his  employment.  The  fraudulent  knowledge  of  the  agent 
in  regard  to  acts  and  transactions  outside  of  and  beyond  his  em- 
ployment cannot  be  imputed  to  his  principal.  To  do  so  would 
work  the  gi'ossest  injustice,  and  lead  to  the  most  anomalous  conse- 
quences. In  the  case  of  the  Manhattan  Co.  v.  Lydig^  4  Johns.  S??, 
this  question  was  distinctly  presented  and  decided.  In  that  ease, 
it  was  contended  that  the  fraudulent  entries  in  the  ledger  of  the 
bank,  and  those  in  the  customer's  bank-book,  made  by  the  book- 
keeper of  the  bank,  were  acts  that  bound  the  bank.  But  the  court 
expressly  decided  otherwise.  So,  in  the  case  of  Weisser  t.  Deniaon^ 
10  N.  Y.  68,  a  case  in  many  of  its  circumstances  almost  exactly 
similar  to  the  circumstances  of  the  present  case,  there  it  was  in- 
sisted as  here,  that  as  the  confidential  clerk  of  the  plaintiff  settled 
the  account  with  the  bank  as  the  agent  of  the  plaintiff,  the  agent 
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having  knowledge  of  the  forgeries,  and  tliat  the  charges  in  dispute 
were  based  upon  such  forgeries,  the  principal  was  affected  by  the 
knowledge  of  the  agen  t,and  should  bedeemed  to  have  acted  in  person, 
with  full  knowledge  of  all  the  facts,  and  thus  to  have  acquiesced  in 
the  payment  of  the  forged  checks  from  his  funds.  But  the  court 
was  explicit  in  OTerruliug  the  position,  citing  the  authorities  in  sup- 
port of  their  ruling.  Indeed,  if  the  position  contended  for  here  by 
the  appellee  be  maintainable,  the  same  principle  would  have  afforded 
a  short  answer  to  the  demands  of  the  plaintiffs  in  many  of  the 
cases  that  have  been  referred  to  in  argument ;  but  in  none  of  them 
was  it  intimated  by  the  courts  that  such  a  doctrine  could  be  sup- 
ported. Moreover,  if  the  principle  contended  for  by  the  appellee 
he  sound,  it  is  a  little  difScult  to  understand  why  it  should  have 
been  conceded  by  the  appellee's  second  prayer,  that  recovery  could 
be  had  for  the  first  five  of  the  forged  checks  ;  for  if  the  acts  and 
knowledge  of  the  agent  in  making  the  entries  of  those  checks  in 
the  bank-book  could  be  properly  imputed  to  the  appellants,  irre- 
spective of  knowledge  in  fact,  those  entries  would  amount  to  a  rati- 
fication and  adoption  of  the  acts  of  Uolmes  in  drawing  those 
checks,  as  well  as  those  dated  subsequent  to  the  13th  of  July, 
1873. 

We  therefore  think  that  the  jury  should  have  been  required  to  find 
either  that  the  appellants  had  knowledge  in  fact  that  the  forgeries 
liad  been  committed,  or  that  from  carelessness  and  indifference  to 
the  rights  of  others,  they  failed  to  inform  themselves  from  sources 
of  information  readily  accessible  to  them,  and  which,  by  the  exer^ 
CISC  of  ordinary  diligence  as  business  men,  would  have  disclosed  te 
them  the  fuct  that  the  forgeries  had  been  committed.  If  such  fact* 
be  found  to  exist,  then  it  must  be  also  found,  ?ii  order  to  work  an 
estoppel,  that  the  appellee  acted,  in  honoring  and  paying  the  nine 
checks  in  question,  in  reference  to  the  conduct  of  the  appellants  in 
failing  to  make  known  an  objection  to  the  account  as  slated  and 
balanced  in  the  bank-book  on  the  13th  of  July,  1873,  and  that  such 
omission  and  neglect  of  the  appellants  did  in  fact  mislead  the 
appellee  into  the  error  of  paying  the  nino  forged  checks  now  in  dis- 
pute. 

This  doctrine  of  estopi^el  in  pais  is  applied  in  a  great  variety  of 
circumstances,  but  its  great  object  is  to  prevent  injustice  being 
done,  whero  one  party  has  been  led  into  error  by  th^  fault  or  fraud 
of  the  other.     It  is  a  most  valuable  doctrine  for  the  promotion  of 


3S2  MARYLAND, 


Hardj  v.  Cbesapeako  Bank. 


JQstice ;  but  it  can  have  no  application  except  where  the  party  in* 
vokiug  it  can  show  that  he  has  been  induced  to  actor  refrain  from' 
acting,  by  the  acts  or  conduct  of  the  adverse  party,  under  circum- 
stances that  would  naturally  and  rationally  influence  ordinary  men. 
It  can  therefore  only  be  set  up  and  relied  on  by  a  party  who  has 
been  actually  misled  to  his  injury;  for  if  not  so  misled  he  can  hare 
no  ground  for  the  protection  that  the  principle  affords.  The  doc- 
trine has  been  applied  in  many  cases  by  the  court,  though  under 
circumstances  unlike  those  of  the  present  case.  Alexander  v.  WaU 
ier,  8  Gill,  252 ;  Homer  v.  Orosholz,  38  Md.  520,  526 ;  Bramble  v. 
SiatSy  41  id.  435,  441 ;  Brown,  Lancaster  &  Co.  v.  Howard  Firelns^ 
Co,,  42  id.  385  ;  s.  c,  20  Am.  Rep.  90  ;  Hamilton  v.  Central  0.  R. 
Co,,  44  Md.  551,  5G1.  In  all  these  cases  the  essential  conditions  of 
the  application  of  the  principle  as  heretofore  stated  have  been 
recognized.  In  England,  the  leading  case  upon  the  subject  is 
Pickard  v.  Sears,  6  Ad.  &  El.  469  ;  but  the  doctrine  would  appear 
to  bo  more  clearly  and  comprehensively  stated  in  Freeman  v.  Cooh^ 
2  Exch.  654,  than  in  any  previous  case.  In  that  case,  Parks,  R^ 
in  a  carefully  expressed  judgment  for  the  whole  court,  stated  the 
doctrine  in  these  terms  :  ^^If,  whatever  a  man's  real  intention  may 
be,  he  so  conducts  himself  that  a  reasonable  man  would  take  the 
representation  to  be  true,  and  believe  that  it  was  meant  that  he 
siiould  act  upon  it,  and  did  act  upon  it  as  true,  the  party  making^ 
the  representation  would  be  equally  precluded  from  contesting  ita 
truth  ;  and  conduct,  by  negligence  or  omission,  where  there  is  a 
duty  cast  upon  a  person,  by  usage  of  trade  or  otherwise,  to  disclose 
the  truth,  may  often  have  the  same  effect."  This  statement  of  the 
doctrine  has  been  fully  approved  and  adopted  in  subsequent  cases^ 
after  elaborate  discussion,  as  appears  from  the  case  of  Swan  v.  Al 
B.  AxistralasianCo,,  2  H.  &  Colt.  175, 181,  decided  in  the  Excheqner^ 
and  again  in  the  case  of  Carr  v.  L,  N,  W.  R,  Co.,  L.  R.,  10  0.  P.  307. 
In  the  latter  case,  the  principle  was  formulated  in  respect  to  acts  ot 
negligence  and  omission,  thus:  ''If,  in  the  transaction  itself  which 
is  in  dispute,  one  has  led  another  into  the  belief  of  a  certain  state 
of  facts  by  conduct  of  culpable  negligence,  calculated  to  have  that 
result,  and  such  culpable  negligence  has  been  the  proximate  canae 
of  loading,  and  has  led  the  other  to  act  by  mistake  upon  snch  belief 
to  his  prejudice,  the  second  cannot  be  heard  afterward,  as  against 
the  first,  to  show  that  the  state  of  facts  referred  to  did  not  exist.* 
And  in  the  recent  case  of  Arnold  v.  The  Banks,  L.  E.,  1  0.  P.  Dir^ 
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578|  where  the  principle  was  exteDsively  discussed  as  to  its  applica- 
tion to  the  negligent  conduct  of  the  party  suing,  it  was  held,  fol- 
lowing the  previous  cases*  that  negligence,  to  create  an  estoppel, 
must  be  in  the  transaction  itself,  and  be  the  proximate  cause  of 
leading  the  third  party  into  mistake,  and  also  must  be  the  neglect 
-of  some  duty  which  is  owing  to  such  third  party,  or  to  the  general 
public.  What  is  such  duty  may  not  in  all  cases  be  easy  to  deter- 
mine, but  we  think  it  not  too  much  to  say,  that  in  a  case  like  the 
present  there  is  a  duty  owing  from  the  customer  to  the  bank  to  act 
with  that  ordinary  diligence  and  care  that  prudent  business  men 
generally  bestow  in  such  cases,  in  the  examination  and  comparison 
of  the  debits  and  credits  contained  in  his  bank  or  pass-book,  in  order 
to  detect  any  errors  or  mistakes  therein.  More  than  this,  under 
ordinary  circumstances,  could  not  be  required. 

And  having  said  this  much  in  regard  to  the  leading  principles 

involved  in  the  case,  it  remains  to  notice  some  of  the  authorities 

most  relied  on  by  the  counsel  of  the  appellee,  in  the  course  of  their 

argument.     The  case  of  Cohs  v.  Bank  of  England,  10  Ad.  &  El. 

437,  much  pressed  upon  us,  is  no  longer  an  unquestioned  authority. 

From  what  was  said  of  it  in  the  case  of  Evans  v.  Bank  of  Ireland, 

^  H.  of  L.  Cas.  389,  and  in  Swan  v.  iV.  B.  Atislralasian  Oo,,  2  H. 

&  Cok,  175,  serious  doubt  has  been  thrown  upon  the  case  as  an 

authority.     But  without  discussing  the  question  of  the  soundness 

of  the  decision,  that  was  a  case  where  it  was  alleged  that  certain 

acts  done  without  authority  at  the  time  were  subsequently  ratified 

by  the  acts  and  conduct  of  the  party  in  whose  name  the  original 

acts  were  done.     The  validity  of  the  acts  in  controversy  were  those 

alleged  to  have  been  ratified.     That  is  not  the  question  in  this  case; 

and   consequently  the  case  of  Coles  v.  Bank  of  E^igland  has  no 

application  hero. 

The  case  of  De  Feriei  v.  Bank  of  America,  23  La.  Ann. 310,  also 
xniicli  relied  on,  is  quite  distinguishable  from  the  present.  There, 
^when  the  first  check  was  forged  by  the  plaintiff's  confidential  clerk, 
and  paid  by  the  bank,  the  plaintiff  was  notified  of  the  draft  upon 
his  account,  and  went  at  once  to  the  bank,  and  upon  being  shown 
the  check,  while  he  stated  that  he  had  not  signed  the  check  him- 
aelfy  be  refused  to  denounce  it  as  a  forgery.  After  seeing  the  clerk, 
the  plaintiff  reported  back  to  the  bank  that  the  check  was  all  right. 
The  clerk  made  deposits  to  make  the  check  good,  and  the  plaintiff 
himself  drew  upon   the  deposits  thus  made.    He  continued  the 


334  MARYLAND. 


Hardj  y.  Chesapeake  Bank. 


forger  in  his  employ;  and  subsequently  the  same  clerk  forged 
another  elieck,  which  the  bank  paid,  and  upon  discovery  of  the 
second  forgery  the  plaintiff  denounced  it  But  it  was  held,  that 
by  his  conduct  in  ratifying  tho  act  of  the  clerk  in  drawing  the  first 
forged  check,  the  plaintiff  was  precluded  from  holding  the  bank 
liable  for  the  payment  of  the  second  ;  that  the  bank  was  misled  by 
the  approval  and  ratification  of  the  first  forgery,  and  that  it  was 
therefore  excusable  for  paying  the  second  forged  check  drawn  in  all 
respects  similar  to  the  first  In  that  case,  there  was  no  question  as 
to  the  want  of  knowledge  on  the  part  of  the  plaintiff  of  the  first 
forgery  committed  by  the  clerk,  and  his  full  ratification  and  adoption 
of  the  act ;  nor  was  there  any  regard  to  the  fact  that  the  bank  had 
been  misled.  In  the  present  case^  those  are  controverted  questions, 
to  be  passed  upon  by  the  jury  ;  but  which  were  not  submitted  to  be 
so  found  by  the  appellee's  second  prayer. 

The  appellants  have  also  made  an  objection,  by  special  exception, 
to  the  legal  sufficiency  of  the  evidence  produced,  assunirr  .t  to  be 
true,  to  create  an  estoppel.  But  without  going  over  all  the  cir- 
cumstances ot  the  case,  we  think  the  whole  evidence  ought  to  be 
submitted  to  the  jury  to  be  weighed  by  them.  It  is  not  for  this 
court  to  say  whether  the  evidence  bearing  upon  the  question  of 
estoppel  be  weak  or  strong ;  we  are  only  called  upon  to  say  whether 
there  be  any  evidence  legally  sufficient  to  be  submitted  to  the  jury 
for  their  consideration ;  and  in  this  case  we  think  the  evidence 
should  go  to  the  jury.  It  results  from  what  has  been  said,  that  m 
the  opinion  of  this  court,  there  was  error  in  granting  the  appellee's 
second  prayer,  but  none  in  refusing  the  appellants'  first  prayer,  in 
the  form  in  which  it  was  offered. 

Having  thus  disposed  of  the  main  questions  arising  upon  the 
prayers,  it  remains  for  us  to  determine  the  several  questions  pre- 
sented in  the  exceptions  as  to  the  admissibility  of  evidence. 

[Omitting  these.] 

Judgment  reversed,  and  a  new  triai  awarded. 
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Dubois  v.  Masov. 

Megoiiahle  iritlrumenU — indanement  before  uUeranoi, 

Where  one  indoTBea  a  note,  payable  to  the  order  of  the  maker,  before  negotU^ 
lion  and  before  indorsement  by  the  maker,  his  liability  is  that  of  indoraer, 
and  not  of  joint  maker,  if  when  the  note  is  negotiated  the  maker*8  name 
Btands  first  on  the  back.* 

ACTION  on  a  note  made  m  Rhode  Island,  and  there  payable,  by 
Shurtleffy  to  his  own  order,  and  indorsed  by  him,  the  defend- 
ant's name  appearing  under  his  as  indorser.  The  defendant's 
indorsement  was  made  after  the  signing  bat  before  the  indorsement 
by  Shnrtleffy  and  before  the  negotiation.  The  action  was  against 
defendant  as  a  joint  and  several  promisor.  The  defendant  had  a 
verdict,  sabject  to  the  opinion  of  the  ooart 

ff.  J.  Dubois^  for  plaintiff. 
C*  A.  Beed,  for  defendant. 

*8ee  Thaehtr  t.  Stewm  (46  Oonn.  661),  88  Am.  Bep.  38. 


330  MASSACHUSETTS, 

Dubois  V.  Mason. 

CoLT^  J.  The  note  in  suit  was  made  in  Rhode  Island,  and  it  is 
contended  that  by  the  law  of  that  State  the  defendant  is  liable  as  a 
joint  promisor  with  IShurtleff.  Two  decisions  only  of  the  Supreme 
Court  of  that  State  (MaUhewson  v.  Sprague,  1  R  I.  8,  and  Perkins 
V.  Barstow,  6  id.  505)  were  produced  as  evidence  of  the  law  there. 
Neither  of  these  cases  supports  the  plaintiff's  claim ;  on  the  con- 
trary, they  state  the  law,  so  far  as  they  go,  in  entire  conformity 
with  the  law  of  this  Commonwealth  in  like  cases.  It  is  well  set- 
tled by  the  decisions  of  this  court,  that  the  defendant  was  not  a 
joint  promisor  or  maker.  A  promissory  note  payable  to  the  order 
of  the  maker,  and  by  him  indorsed,  is  in  legal  effect  a  note  paya- 
ble to  bearer.  It  may  be  transferred  by  indorsement,  as  well  as  by 
delivery.  An  indorser  of  such  a  note  is  entitled  to  demand  and 
notice,  and  does  not  come  within  that  limited  class  of  cases  where 
one  who  is  neither  maker  nor  payee,  and  who  puts  his  name  on  the 
back  of  a  note  before  it  is  negotiated,  has  been  held  as  joint  prom- 
isor.    Bigelow  v.  CoUoUy  13  Gray,  309. 

The  liability  of  a  party  whose  name  appears  on  the  back  of  a  ne- 
gotiable note  is  determined  by  the  position  of  his  signature  with 
reference  to  other  parties  at  the  time  when  the  note  first  takes 
effect  by  delivery.  When  a  note  is  payable  to  the  maker's  own  or- 
der, it  can  take  effect  only  when  indorsed  and  delivered  by  him.  The 
fact  that  the  defendant  put  his  name  on  the  back  of  the  note  before 
it  was  indorsed  by  Shurtleff  does  not  make  him  a  joint  promisor, 
because  he  then  knew  that  it  must  be  indorsed  by  the  maker  before 
it  could  be  negotiated,  and  the  implication  is  that  he  intended  to  be 
liable  only  as  indorser.  Ulapp  v.  Rice,  13  Gray,  403.  See  now  also 
Stat.  1874,  ch.  404. 

In  the  absence  of  any  evidence,  the  presumption  is  that  the  law 
applicable  to  this  case  is  the  same  in  Rhode  Island  as  here.  Wood 
v.  Corl,  4  Mete.  203  ;  Cribbs  v.  Adams,  13  Gray,  597.  The  ruling 
that  the  defendant  was  not  liable  as  maker  was  therefore  right. 

JudgmorU  on  the  vordieU 
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Woodward  v.  Townb. 

(127  Haas.  41.) 

Bankruptcy — **  fiduciary  cTiaraeter"  —  attorney  in  fae^. 

An  attorney  in  fact  does  not  act  in  a  "  fiduciarj  cbaracter  "  within  the  meaning 
of  the  Federal  Bankrupt  Act.    {See  note,  p.  838.) 

CIONTRACT.     The  plaintiff  was  the  brother  and  only  heir  of 
f     Susan  Sleney,  of  Boston;  he  employed  the  defendant,  an  attor- 
ney at  law,  to  contest  the  validity  of  her  will;  the  will  was  refused 
prpbate;  the  defendant  was  appointed  administrator  of  the  estate 
of  Susan,  collected  the  personal  property,  and  accounted  for  the 
siime;  while  the  defendant  was  acting  as  counsel  and  as  administra- 
tor, tlie  plaintiff  executed  to  him  powera  of  attorney  for  the  sale 
of  real  estate  which  belonged  to  the  plaintiff  in  his  own  right  and 
&8  the  heir  of  Susan,  and  for  other  purposes,  under  which  the  de- 
fendant sold  real  estate  and  executed  deeds,  retained  the  proceeds, 
with  the  plaintiff's  assent,  for  the  pretended  payment  of  debts,  but 
lent  the  same  to  his  father,  then  a  man  of  means,  but  who  failed  to 
repay  the  same,  and  died  insolvent;  the  defendant  was  subsequently 
adjudicated  a  bankrupt,  and  obtained  his  discharge.     The  plaint- 
iff contended  that  the  debt  was  not  barred  by  the  discharge.    But 
the  judge  ruled  that  the  discharge  was  a  bar,  and  found  for  the 
defendant. 

R.  D,  Smith,  for  plaintiff. 

H.  G.  Parker,  for  defendant 

Gbat,  C.  J.  The  clause  in  the  recent  Bankrupt  Act,  exempting 
from  the  effect  of  a  discharge  in  bankruptcy  ^'  debts  created  while 
actinfi^  in  any  fiduciary  character,"  is  in  substance  and  effect  a  re- 
eoactmentof  the  clause  in  the  Bankrupt  Act  of  1841,  which  allowed 
alike  exemption  to  debts  created  ^'  as  executor,  administrator,  guard- 
ian or  trustee,  or  while  acting  in  any  other  fiduciary  capacity ;  " 
and  includes  only  technical  trusts,  and  not  trusts  implied  by  law 
ToL.  XXXIV  — 43 
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from  contracts  of  agency  or  bailment.  U.  S.  Stats.  Angast  19,  IBil^ 
§  1;  March  2,  1867,  §  33;  U.  S.  Bev.  Stats^  §  5117;  Chapman  r.  fbr- 
syth,  2  How.  202,  208 ;  kayman  v.  Pond,  7  Mete.  328;  Wolcatt  v. 
Hodge,  15  Gray,  547;  Oronan  v.  Cotting,  104  Mass.  245;  s.  c,  6  Am. 
Bep.  232;  O rover  di  Baker  Sewing  Machine  Co.  v.  Clinton,  5  Bias. 
324 ;  Owsley  v.  Oobin,  2  Hughes,  433 ;  Neal  v.  Clark,  95  XT.  S.  704^ 
708 ;  In  re  Smith,  18  Bank.  Beg.  24;  Hennequin  y.  Clews,  77  N. 
Y.  ArZl ;  s.  c,  33  Am.  Bep.  641. 

U'he  money  sued  for  in  this  case  was  not  received  by  the  defend- 
ant as  administrator,  not  even  as  attorney  at  law,  but  as  attorney 
in  fact  under  the  powers  executed  to  him  by  the  plaintiff. 

Exceptions  overruled. 


l^crrzwt  THE  Hkporter.— In  QrwtCn  Bank  v.  ChUUm^  MiasiaBlppI  Suprome  Court,  It 
held,  on  the  authority  of  CAapman  ▼.  FomifU^  Orooer  A  Baker  Sewing  Machine  Co,  ▼. 
Clintrm,  Ontnan  v  OtttUig,  and  Neal  v.  Clarke^  cupro,  that  the  collection  and  appropri^ 
tfon  by  a  bankrupt  to  his  own  use  of  a  draft  or  note  from  a  foreign  correq;M»dent  dooi 
not  fall  within  the  exception  aa  to  fldudaiy  debts. 


Connecticut  Biyeb  Bailroad  Go.  v.  Coitntt  Cohmissignsbs. 

(m  Mass.  60.) 

CcmstUutional  law— ^ eminent  domain — eompeMOiian. 

A  statute  authorizing  the  taking  of  lands  for  the  use  of  a  railroad  owned  by 
the  State,  and  of  other  railroads,  without  providing  for  oompensation  to  the 
owners  except  from  the  earnings  of  the  State  railroad,  is  nnoonstitatioiiAL 

I^^^II'ION  for  a  writ  of  prohibition.  The  opinion  states  the  case. 

N.  A.  Leonard,  for  petitioner. 

C.  DelafU),  for  respondents. 

Obat,  G.  J.  By  the  statute  of  1878  (chapter  277),  it  is  enacted 
that  the  manager  of  the  Troy  and  Greenfield  Bailroad  and  Hoosac 
Tunnel  (of  which  the  Commonwealth,  under  prerioas  statutes,  had 
become  the  owner)  shall,  under  the  direction  of  the  goyemor  and 
council,  construct  a  union  passenger  station  in  Greenfield,  to  be 
used  for  the  Gonnecticut  Biver  Bailroad  Gompany,  the  Fitchbaig 
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Riiilroad  Company,  and  other  corporations  using  or  operating  the 
Vermont  and  Massacluisetts  railroad,  and  by  all  corporations 
using  or  operating  the  Troy  and  Greenfield  railroad  in  Green- 
field, and  by  the  said  manager  and  his  employees  for  their  pur- 
poses.    This  siatnto  contains  the  following  sections: 

*'  Sec.  6.  For  the  purposes  of  this  act  the  said  manager,  under 
direction  of  the  governor  and  council,  may  take  all  land  necessary, 
from  land  of  the  Connecticut  River  Railroad  Company  or  other 
parties,  in  manner  provided  by  law  for  the  taking  of  land  for  depot 
and  station  purposes  by  railroad  corporations,  so  far  as  the  same 
may  apply;  provided  that  for  the  purposes  of  this  act  no  land  of 
the  Connecticut  River  Railroad  Company  lying  easterly  of  Clay- 
hill   street,  or  the  highway  leading  therefrom  from  Greenfield  to 
Doerfield,  or  within  four  feet  of  the  westerly  rail  of  their  main 
tnick,  shall  be  taken  without  the  consent  of  said  company.     The 
land  taken  under  the  provisions  of  this  section  shall  be  paid  for 
from  the  earnings  of  the  Troy  and  Greenfield  Railroad  and  Hoosac 
Tuunel.    All  persons  or  corporations  aggrieved  by  any  award  of 
damages  for  land  so  taken  shall  have  a  right  to  trial  by  jury 
thereon  in  manner  provided  by  law  in  such  cases." 

"  Sec  8,  For  the  purposes  of  this  act,  a  sum  not  exceeding  nine 
thousand  dollars  is  hereby  appropriated,  to  be  paid  from  the  earn- 
ings of  the  Troy  and  Greenfield  Railroad  and  Hoosac  Tunnel." 

The  governor  and  council,  acting  under  the  provisions  of  this 
statute,  directed  said  manager  to  enter  upon  and  take  a  parcel  of 
land  of  the  Connecticut  River  Railroad  Company,  situated  on  the 
westerly  side  of  Clayhill  street  in  Greenfield,  for  such  a  station, 
and  on  December  9,  1878,  the  manager  entered  and  took  possession 
thereof  accordingly,  and  presented  a  petition  to  the  county  com- 
missioners of  the  county  of  Franklin,  praying  them  to  determine 
and  award  such  damages  to  the  Connecticut  River  Railroad  Com- 
pan  J,  for  the  taking  of  its  land,  as  might  seem  just  The  Connecti- 
cut  River  Railroad  Company,  having  been  served  with  notice  of 
that  petition,  appeared  by  counsel  before  the  county  commissioners, 
and  objected  to  their  assessing  and  determining  such  damages,  or 
assaming  any  jurisdiction  in  the  premises.    But  the  county  com- 
missioners overruled  the  objection;  and  postponed  further  hearing 
on  that  petition  to  a  future  day. 

The  Connecticut  River  Railroad  Company  thereupon  applied  to 
a  jastice  of  this  court  for  a  writ  of  prohibition  to  the  county  com- 
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missioners,  upon  tlie  ground  that  this  statute  is  unconstitutional, 
becanse  no  provision  is  made  therein  or  otherwise  for  the  reason- 
able compensation  of  tho  Connecticut  River  Railroad  Company  for 
the  land  so  taken,  and  therefore  the  county  commissioners  have  no 
jurisdiction  to  assess  the  damages.  It  is  alleged  in  the  answer  of 
tiie  county  commissioners,  and  agreed  in  writing  filed  in  the  case 
to  be  the  fact,  I  hat  **the  earnings  of  the  Troy  and  Greenfield  rail- 
road, out  of  which  said  land  damages  are  payable,  will  probably  be 
amply  sufiiciant  to  meet  and  extinguish  all  future,  as  they  have  all 
recent,  claims  for  land  damages." 

Two  questions  are  presented  by  the  case,  and  have  been  argued 
by  counsel:  First.  Whether  the  statute  of  1878  (ch.  277)  is  uncon- 
stitutional for  want  of  a  sufficient  provision  for  the  payment  of 
compensation  for  the  land  taken?  Second.  Whether  the  writ 
of  prohibition  is  a  suitable  remedy? 

Tlie  Constitution  of  the  Commonwealth  declares  that  "  when- 
ever  the  publie  exigencies  require  that  the  property  of  any  indi- 
vidual should  be  appropriated  to  public  uses,  he  shall  receive 
a  reasonable  compensation  therefor."  Declaration  of  Rights,  art 
10.  It  has  long  been  settled  by  the  decisions  of  this  court  that  a 
statute  whieli  undertakes  to  appropriate  private  property  for  a  public 
highway  of  any  kind,  without  adequate  provision  for  the  payment  of 
compeiiaaiioii,  is  unoonstitntional  and  void,  and  does  not  justify  an 
entry  on  the  land  of  the  owner  without  his  consent  CommonweaUh 
V.  Peiers,  2  Maaa.  125;  Perry  v.  WilsoUy  7  id.  393;  TJiacherY,  Dari- 
t/touih  Bridije^  18  Pick.  501.  ''Under  our  Constitution,''  said 
Chief  Justice  Shaw,  "the  act  conferring  the  power  must  be  accom- 
panieil  by  just  and  constitutional  provisions  for  full  compensation 
to  be  made  to  the  owner.  If  the  government  authorizes  the  taking 
of  pro])erty  for  any  use  other  than  a  pnblic  one,  or  fails  to  make 
provision  for  a  compensation,  the  act  is  simply  void;  no  right 
of  taking  as  against  the  owner  is  conferred  ;  and  he  has  the  same 
rights  and  remedies  against  a  party  acting  under  such  authority,  as 
if  it  had  not  existed."  Boston  S  Lowell  Railroad  v.  Salem  <f 
Lowell  Railroad^  2  Gray,  1,  37.  So  in  a  case  of  laying  ont  as  a 
public  highway  a  bridge  owned  by  a  private  corporation,  Mr.  Joa- 
tice  Colt  said  :  '^  The  duty  of  paying  an  adequate  compensation, 
for  private  property  taken,  is  inseparable  from  the  exercise  of  the 
right  of  eminent  domain.  The  act  granting  the  power  most  pro- 
vide for  compensation,  and   a   ready  means  of  ascertaining  the 
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amount.     Payment  need  not  precede  the  seizure  ;  but  the  means 
for  Becuring  indemnity  must  be  such  that  the  owner  will  be  put  to 
no  risk  or  unreasonable  delay."    Haverhill  Bridge  v.  Oouniy  Com- 
*  missioners,  103  Mass.  120,  124. 

In  Rodger 8  v.  Bradshaw,  20  Johns,  735,  744,  cited  by  the  learned 
counsel  for  the  respondents,  the  decision  was  that  the  statutes  ap- 
plicable to  the  case,  construed  together,  expressly  provided  for  the 
estimate  and  payment  of   the  damages,  and  that  such  payment 
need  not  be  actually  made  before  the  entry  upon  the  land ;  and  the 
dictum  of  Chancellor  Kent,  that  an  omission  of  the  legislature  to 
provide  for  compensation  might  not  have  made  the  entry  a  trespass, 
18  opposed  to  the  course  of  decisions  in  this  Commonwealth,  and 
has  not  been  followed  in  New  York.    In  Bloodgood  v.  Mohawk  <6 
Hudson  Railroad,  18  Wend.  1,   17,  Chancellor  Walwoeth,  while 
admitting  that  the  legislature  might  authorize  the  land  of  an  indi- 
Tidnal  to  be  entered  upon  for  the  purpose  of  examination  or  of 
making  preliminary  surveys,   without  compensation,  said  :    '*  But 
it  certainly  was  not  the  intention  of  the  framers  of  the  Constitu- 
tion to  authorize  the  property  of  a  citizen  to  l)e  taken  and  actually 
appropriated  to  the  use  of  the  public,  and  thus  compel  him  to  trust 
to  the  future  justice  of  the  legislature  to  provide  him  a  compensa- 
tion therefor.     The  compensation  must  be  either  ascertained  and 
paid  to  him  before  his  property  is  thus  appropriated,  or  an  appro- 
priate remedy  must  be  provided,  and  upon  an  adequate  fund; 
whereby  he  may  obtain  such  compensation  through  the  medium  of 
the  courts  of  justice,  if  those  whose  duty  it  is  to  make  such  com- 
pensation refuse  to  do  so.     In  the  ordinary  case  of  lands  taken  for 
the  making  of  public  highways,  or  for  the  use  of  the  State  canal, 
such  a  remedy  is  provided  ;  and  if  the  town,  county  or  State  officers- 
refase  to  do  their  duty  in  ascertaining,  raising  or  paying  such  comr 
pensation  in  the  mode  prescribed  bylaw,  the  owner  of  the  property 
has  a  remedy  by  mandamus  to  compel  them  to  perform  their  duty. 
The  public  purse,  or  the  property  of  the  town  or  county  upon  which 
the  assessment  is  to  be  made,  may  justly  be  considered  an  adequate 
fand.     He  has  no  such  remedy,  however,  against  the  legislature  to 
compel  the  passage  of  the  necessary  laws  to  ascertain  the  amount 
of  compensation  he  is  to  receive,  or  the  fund  out  of  which  he  is  to  be 
p»id.^'    And  in  People  v.  Hayderiy  6  Hill,  359,  361,  Chief  Justice 
Hblson  said :  '^  Although  it  may  not  be  necessary,  within  the  consti- 
tational  provision,  that  the  amount  of  compensation  should  be 
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2ictaallj  ascertained  and  paid  before  property  is  thus  taken,  it  is,  I 
iipprchend^.tlie  settled  doctrine,  e?en  as  it  respects  the  State  itself, 
that  at  least,  certain  and  ample  provision  must  be  first  made  by 
law  (except  in  cases  of  public  emergency),  so  that  the  owner  can* 
coerce  payment  throngii  tlio  judicial  tribunals  or  otherwise,  without 
any  unreasonable  or  unnecessary  delay."  See  also  Rexford  v.  Knight^ 
1  Kern.  308,  314  ;  Chapfnan  v.  OateSy  64  N.  Y.  132,  14G. 

Statutes  taking  private  property  for  a  public  highway,  and  pro- 
viding  for  tiie  ascertaining  of  the  damages,  and  for  payment  thereof 
out  of  the  treasury  of  tlie  county,  town  or  city,  have  often  been  held 
to  be  constitutional.  Haverhill  Bridge  v.  County  Commissioners, 
103  Mass.  120 ;  Cliapman  v.  Oates,  54  N.  Y.  132  ;  Loweree  v.  New- 
ark, 9  Vroom,  151  ;  Yost^s  Report,  17  Penn.  SL  524;  Powers  v. 
Bears,  12  Wis.  213,  220 ;  Commissioners  v.  Botaie,  34  Ala.  461.  Bat 
in  cases  in  which  it  has  been  so  held,  the  liability  to  pay  the  dam- 
ages rested  upon  the  whole  property  of  the  inhabitants  of  tht 
municipality,  and  might  be  enforced  by  writ  of  execution  or  war« 
rant  of  distress,  or  by  mandamus  to  compel  the  levy  of  a  general 
tax.  Hill  V.  Bostoti,  122  Mass.  344,  350;  s.  c,  23  Am.  Bep.  332; 
Rose  V.  Taunton,  119  Mass.  99,  101 ;  Bhodgood  v.  Mohawk  A  Hud^ 
son  Railroad,  and  Rexford  v.  Knight,  above  cited ;  CommonweaMK 
V.  Cominissioners  of  Alhfjheny,  37  Penn.  St.  237,  277  ;  Minhinnak 
V.  Haines,  5  Dutch.  388  ;  Brock  v.  Hishen,  40  Wis.  674.  The  rule 
has  not  been  extended  to  cases  in  which  only  a  special  fund  was 
charged  with  the  payment  of  the  damages,  and  the  mnnicipality 
had  no  power  to  levy  a  general  tax  to  pay  them.  Chapman  v.  Oates, 
54  N.  Y.  146  ;  Keene  v.  Bristol,  26  Penn.  St.  46. 

In  Ashy.  Cummings,  50  N.  H.  591,  621,  it  was  said:  "In  cases 
where  the  State,  or  a  county,  or  a  town,  is  to  be  made  liable  for  the 
damages  which  an  individual  may  suffer  by  having  his  property 
taken  for  the  public  use,  it  is  not  so  important  that  the  compensa^ 
tion  should  be  paid  or  secured  ii?  advance,  provided  the  law  provides 
a  certain  and  expeditious  way  of  a<)certaining  and  recovering  it^ 
because  tliere  the  presumption  and  the  fact  are  that  these  munici* 
palities  arc  always  responsible."  And  the  saying  was  qnoted  witK 
approval  by  a  majority  of  the  court  in  Orr  v.  Quinihy,  54  N.  H, 
590,  594.  But  in  each  case  it  was  obiter  dictum.  Ash  v.  Cummingf 
was  the  case  of  a  mill-dam  erected  by  one  individual  to  the  injary 
of  another.  In  Orr  v.  Quimbg,  it  was  admitted  that  the  only  ques- 
tion to  be  determine(f  was  whethe'*  the  defendant  had  the  right  to 


JUNE  TEBM,  1879.  343 


Connecticut  River  Railroad  Company  v.  County  Commissioners. 

enter  and  cut  trees  on  the  plaintiff*s  land,  and  that  the  question 
whether  the  land  could  be  permanently  occupied  without  assessment 
and  payment  of  damages  did  not  arise  (54  N.  II.  596)  ;  and  the 
position  assumed  in  the  dictum  above  quoted  was  strongly  contro- 
verted in  an  elaborate  dissenting  opinion  of  Mr.  Justice  Doe,  as  it 
hod  previously  been  in  an  able  judgment  of  the  Supreme  Court  of 
Maine,  delivered  by  Chief  Justice  Shepley.  Cushman  v.  Smith, 
34  Me.  247. 

Wlien  private  property  is  taken  directly  by  the  Commonwealth 
for  the  public  use,  it  is  not  necessary  or  usual  that  the  Common- 
wealth should  be  made  subject  to  compulsory  process  for  the  col- 
lection of  the  money  to  be  paid  by  way  of  compensation.  It  is 
sufficint  that  the  statute  which  authorizes  the  taking  of  the 
property  should  provide  for  the  assessment  of  the  damages  in  the 
ordinary  manner,  and  direct  that  the  damages  so  assessed  be  paid 
out  of  the  treasury  of  the  Commonwealth,  and  authorize  the  gov- 
ernor to  draw  his  warrant  therefor ;  because,  as  observed  by  Chief 
Justice  BiGELOW,  '-This  is  clearly  an  appropriation  of  so  much 
money  as  may  be  necessary  to  pay  the  damages  which  may  be  as- 
sessed under  the  act.^'  '^  It  is  a  pledge  of  the  faith  and  credit  of 
the  Commonwealth,  made  in  the  most  solemn  r.ud  authentic  manner, 
for  the  payment  of  the  damages  as  soon  as  they  are  ascertained  and 
liquidated  by  due  process  of  law."  Talbot  v.  Hudson,  16  Gray, 
417,  431. 

But  in  the  statute  before  us  there  is  no  pledge  of  the  faith  and 
credit  of  the  Commonwealth,  no  appropriation  of  the  general  funds 
in  its  treasury,  and  no  authority  to  the  governor  to  draw  his  war- 
runt  tor  the  payment  of  the  damages  out  of  such  funds.     On  the 
contrary,  the  very  terms  of  the  statute  preclude  the  inference  of  any 
Bach  pledge,  appropriation  or  authority,  by  directing  that  the  land 
taken  for  the  union  passenger  station  shall  be  paid  for  from  the 
otu-nings  of  the  Troy  and  Greenfield  Bailroad  and  Hoosac  Tunnel, 
and  appropriating  for  the  purposes  of  the  act  a  sum  not  exceeding 
#D,000  to  be  paid  out  of  those  earnings.    Stat.  1878,  ch.  277,  §§  6, 8. 
The  {net,  admitted  by  the  parties,  that  those  earnings  will  probably 
be  sufiScient  to  meet  and  extinguish  all  claims  for  damages  fox 
lauds  so  taken,  falls  short  of   satisfying  the  requirement  of  the 
Constitution  that  the  owner  of  property  taken  for  the  use  of  the 
public  shall  have  a  prompt  and  certain  compensation^  without  being 
^object  to  any  risk  or  unreasonable  delay. 
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The  provisions  of  the  Stat,  of  1878,  (ch.  277),  specifying  and  ap- 
prt^priating  a  certain  sum  out  of  those  earnings  for  the  payment  of 
damages  assessed  under  this  act,  are  equally  conclusive  against  the 
suggestion  made,  though  not  strongly  pressed,  at  the  argument, 
that  the  Commonwealth,  or  the  manager  acting  in  its  behalf,  may 
be  required  by  the  county  commissioners,  at  the  request  of  the 
land-owner,  to  give  additional  security  for  the  payment  of  the  dam- 
ages under  the  general  railroad  act  of  1874,  ch.  372,  §  Co.  Sections 
69  and  72  of  that  act,  providing  that  if  the  railroad  corporation 
shall  not  pay  the  amount  of  damages  awarded  by  the  jury,  a  war- 
rant of  distress  or  execution  may  issue  to  compel  the  payment 
thereof,  and  that  until  such  warrant  or  execution  is  satisfied,  all 
right  and  authority  to  enter  upon  the  land,  except  for  making  sur- 
veys, shall  be  suspended,  and  the  exercise  thereof  may  be  restrained 
by  injunction,  are  also  inapplicable,  because  in  the  present  case  no 
warrant  of  distress  or  execution  can  issue,  either  against  the  man- 
ager or  against  the  Commonwealth;  not  against  the  manager, 
because  he  takes  no  title  himself  in  the  land,  but  is  a  mere  agent  of 
the  Commonwealth,  acting  under  the  direction  of  the  governor  and 
council,  and  removable  at  their  pleasure  (Stat.  1875,  ch.  77  ;  1876, 
ch.  150;  1878,  ch.  191) ;  not  against  the  Commonwealth,  because 
the  Commonwealth  is  never  liable  to  judicial  suit  or  process,  except 
so  far  as  its  own  consent  thereto  has  been  clearly  manifested  by 
statute.     Troy  dt  Oreenfield  R.  R,  v.  CommonweaUh,  127  Mass.  43- 

The  Stat,  of  1878  (ch.  277),  therefore,  so  far  as  it  purported  to 
authorize  the  taking  of  land  of  the  Connecticut  River  Railroad  Com- 
pany for  a  union  railroad  station,  was  unconstitutional,  and  the 
taking  under  that  act  was  void,  for  want  of  any  provision  for  ade- 
quate and  certain  compensation  to  the  owner. 

That  taking,  being  unauthorized  and  void,  did  not  alter  the  rights 
of  the  owner  of  the  land,  vested  no  title  in  the  Commonwealth, 
and  could  not  be  the  basis  of  a  petition  to  the  county  commissionerB 
for  the  assessment  of  damages  as  for  land  lawfully  appropriated  to 
the  public  use.  The  invalidity  of  the  taking  and  the  consequent 
want  of  jurisdiction  in  the  county  commissioners  are  not  cured  by 
the  Stat,  of  1879  (ch.  290),  passed  since  this  case  was  argued,  and  pro- 
viding that  the  sums  of  money  required  under  the  Stat  of  1878  (ch. 
277),  shall  be  paid  from  the  treasury  of  the  Commonwealth,  instead 
of  from  the  earnings  of  the  Troy  and  Oreenfield  Railroad  and 
Hoosac  Tunnel.     The  statement  of  Mr.  Justice  Baldwin,  in 
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parley.  Camden  £  Amboy  Railroad^  Bald,  205,  226,  that  it  is  not 
indispensable  tliat  a  law  permanently  appropriating  private  prop- 
erty to  the  use  of  the  public  slionld  contain  a  provision  for  com- 
pensation, or  prescribe  the  mode  of  making  it,  bat  that  such  a  law 
would  be  Talid  if  the  legislature  should  by  a  subsequent  law  direct 
compensation  to  be  made,  appears  to  have  been  founded  on  the 
dictum  of  Chancellor  Kent  referred  to  in  the  early  part  of  this 
opinion,  and  is  inconsistent  with  the  settled  law  of  this  Common- 
wealth, and  witli  tlie  weight  of  authority  elsewhere. 

We  have  no  information  of  any  new  taking  of  the  land  since  the 
passage  of  the  Stat,  of  1879,  and  the  remaining  question  is  whether, 
upon  the  factfl  appearing  on  the  record,  a  writ  of  prohibition  should 
issue. 

[Omitting  this  discussion.] 

Writ  of  prohibition  to  isstie. 


Freeman's  National  Bank  v.  Savert. 

(127  Mam.  75.) 
29'egciiahU  iruirumenU —  irregular  indorsement  —  notice  to  purchaser, 

Li^  a  member  of  the  firms  of  S.  &  Sons  and  P.  &  Co..  made  his  own  notes,  par- 
able to  the  order  of  P.  &  Co.,  and  without  authority  indorsed  them  in  the 
name  of  S.  &  Co.  D.,  another  member  of  the  firm  of  P.  &  Co.,  then  indorsed 
the  name  of  that  firm  as  first  indorsers.  Thej  were  presented  to  plaintiff 
/or  discount  before  mataritv,  one  bj  a  broker  and  the  other  by  D.,  who  was 
known  to  it  to  be  a  member  of  the  firm  of  P.  &  Co.,  and  discounted  by  the 
plaintiff.  S.  &  Sous  had  no  benefit  from  the  notes.  Held,  in  an  action 
against  S.  &  Sons,  that  the  facts  showed  no  conclusive  notice  of  the  invalid- 
ity of  the  indorsements. 


A 


CTION  on  a  promissory  note.    The  opinion  states  the  tacts 
The  defendant  had  judgment  below. 


Jf^.  O,  Russell  and  IT.  M.  Rogers,  for  plaintiff. 

^.  jdvert/,  for  defendants. 
Vol.  XXXIV  — 44 
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CoLT^  J.  The  defendants,  partners  doing  business  under  the 
name  of  John  Savery's  Sons,  are  sued  as  second  indorsers  of  a  note 
made  by  Alexander  Law,  payable  to  the  order  of  C.  F.  Parker  & 
Co.,  and  by  them  indorsed  in  blank.  Iaxw,  at  the  time  the  note 
was  made  and  negotiated,  was  a  member  of  the  firm  of  G.  F.  Parker 
&  Co.,  and  also  of  tho  firm  of  John  Savery's  Sons.  It  is  agreed 
that  the  name  of  tho  defendants'  firm  was  indorsed  on  the  note  b? 
Law,  without  the  knowledge  or  consent  of  the  other  partners,  and 
in  fraud  of  the  rights  of  the  firm.  The  name  of  the  firm  of  G.  F. 
Parker  &  Go.  was  indorsed  by  Charles  H.  Demerritt,  a  member  of 
the  firm,  who,  before  its  maturity,  offered  it  to  the  plaintiff  bank 
for  discount.  The  note  was  at  once  discounted  by  the  bank  on  the 
credit\)f  the  parties  to  it,  and  the  avails  paid  to  Demerritt.  The 
bank  had  no  knowledge  or  notice  that  the  partnership  name  of  the 
defendant's  firm  was  indorsed  on  the  note  bv  liaw  without 
the  authority  and  in  fraud  of  the  other  members  of  the  firm,  other 
tlian  what  is  to  be  inferred  from  the  form  of  the  note,  or  the  facts 
above  stated. 

It  is  contended  that  the  fact  that  tho  note  was  signed  by  Law, 
indorsed  in  the  name  of  the  defendant's  firm  by  him,  and  then 
discounted  for  Demerritt,  who  was  a  member  of  the  firm  of 
C.  F.  Parker  &  Co.,  payees  and  prior  indorsers,  was  conclusive 
notice  to  tho  bank  that  the  defendants  were  accommodation  in- 
dorsers and  sureties ;  and  that  in  the  absence  of  proof  that  the 
signature  of  the  firm  name  of  Law  was  authorized,  or  ratified  by 
the  other  members  of  the  firm,  all  the  defendants  except  Law  are 
entitled  to  a  verdict  in  their  favor.  This  is  the  only  question  for 
our  consideration. 

It  is  settled  that  one  who  takes  a  negotiable  promissory  note  for 
value,  before  maturity,  in  good  faith,  and  without  knowledge  of 
any  defect  of  title,  may  recover  upon  it,  although  facts  are  offered 
in  evidence  which  impeach  its  validity  between  antecedent  partids. 
A  suspicion  that  there  is  a  defect  of  title,  or  a  knowledge  of  cir^ 
cumstances  wliich  might  excite  suspicion  in  the  mind  of  a  cautious 
person,  or  even  gross  negligence,  not  amounting  to  evidence  of  fraud 
or  bad  faith,  will  not  defeat  the  title  of  the  purchaser.  Ooodman 
V.  Simondsy  20  How.  343  ;  Murray  v.  Lardner,  2  Wall.  110;  Hoith- 
hiss  V.  National  Banks,  21  id.  354,  359.  The  rule  has  been  often 
approved  by  this  court.  Spooner  v.  Holmes,  102  Mass.  503 ;  &  &« 
3  Am*  Hep.  491 ;  Smith  v.  Livingston,  111  Masa  346. 
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When  the  defect  or  infirmity  of  title  to  the  bill  or  note,  however, 
appears  on  its  face  at  the  time  of  the  transfer,  it  was  said  in  Oood- 
man  t.  SimondsWiVLt  the  question,  whether  a  party  who  took  it  had 
notice  or  not,  was  a  question  of  construction,  and  must  be  deter- 
mined by  the  court  as  a  matter  of  law  ;  as  where  a  person  who 
took  a  bill  which  upon  its  face  appeared  to  be  dishonored,  was  held 
not  to  have  the  rights  of  a  bona  fide  holder  {Andrews  v.  Pond,  13 
Pet  65) ;  or  where  one  taking  a  note  so  marked  as  to  show  for  whose 
benefit  it  was  to  be  discounted,  was  presumed  to  have  knowledge  of 
what  the  note  imported.  Fowler  v.  Branily^  14  Pet.  318 ;  Brown  v. 
Taber^  5  Wend.  566.  A  party  must  be  presumed  to  know  the  con- 
tents and  true  meaning  of  a  written  instrument  which  he  takes  is 
evidence  of  title,  or  of  contract,  and  when  it  is  in  the  form  of  ne- 
gotiable commercial  paper,  to  know  the  construction  which  must 
be  given  to  it,  with  reference  to  the  time  when  it  is  transferred  to 
him,  and  the  order  of  the  several  names  then  upon  it.  National 
Bank  of  Commonwealth  v.  LaWy  127  Mass.  72.  If  the  attempt  is  to 
impeach  the  title  by  facts  accruing  between  other  parties,  independ- 
ent and  outside  of  the  instrument  itself,  the  question  whether  the 
purchaser  had  knowledge  of  them  is  a  question  of  fact  for  the 
jury,  to  be  proved  by  showing  that  they  were  directly  communi- 
cated to  him,  or  by  proof  of  circumstances  from  which  notice  must 
bo  presumed. 

Upon  the  face  of  the  note  in  this  case,  there  is  nothing  which 
indicates  any  irregularity  or  invalidity  in  the  origin  or  negotiation 
of  it     It  represents  a  regular  business  transaction  between  Law, 
the  maker,  and  G.  F.  Parker  &  Co.  and  between  G.  F.  Parker  &  Co* 
and  John  Savery's  Sons.    The  presumption  is  that  it  passed  from 
one  party  to  another  for  a  good  consideration,  and  that  the  firm 
names  of  the  two  partnerships  were  indorsed  in  the  course  of  the 
re^lar  business  of  the  firms.    The  fact  that  Law  was  a  member  of 
both  partnerships  and  wrote  the  name  of  John  Savery's  Sons  as  last 
indoraers,  does  not  require  us  to  infer  that  the  paper  was  prepared  by 
him  in  order  to  defraud  his  copartners.  Because  he  was  a  member  of 
each  firm,  he  was  not  thereby  deprived  of  the  authority  to  sign  the 
name  of  either  or  both,  in  the  regular  business  of  each;  nor  were  the 
firms  thereby  prevented  from  dealing  with  each  other.  The  fact  can- 
not of  itself  vary  the  rules  which  govern  these  tran8actions,and  wnich 
ar^  necessaiy  for  the  free  transfer  of  negotiable  paper  and  for  the 
protection  of  innocent  parties,  who  take  without  notice,  for  valua 
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Thus  La  Wait  v.  Thayer,  118  Mass.  473,  the  individual  note  of  the- 
partner,  indorsed  with  the  name  of  the  firm  of  which  he  was  a 
member,  was  presented  to  the  plaintiff  by  him  for  discount,  and 
was  then  filled  in  with  the  date  and  rate  o{  interest.  It  was  held 
that  these  facts  did  not  raise  any  conclusive  presumption  that  the 
indorsement  was  an  accommodation  indorsement  of  the  firm,  or 
that  the  maker  received  the  money  for  his  own  private  use,  and  not 
as  copartner;  and  that  the  court  could  not  therefore  properly  rule 
that  the  form  of  the  note,  and  the  fact  that  it  was  in  the  maker's 
hands,  were  conclusive  proof  that  it  was  indorsed  for  his  accom- 
modation . 

In  Miller  v.  Consolidation  Bank,  48  Penn.  St.  514,  it  was  decided 
that  one  who  is  a  member  of  several  firms  may  draw  and  indorse  the 
same  paper  as  the  representative  of  each,  and  it  is  no  ground  of 
suspicion  that  his  indorsement  of  the  name  of  one  firm  is  in  bad 
faith  to  another,  or  to  the  maker  of  the  note.  Ihmsen  v.  Negley, 
25  Penn.  St.  297  ;  Parker  v.  Burgess,  5  K.  I.  277  ;  Moorehead  v. 
Gilmoore,  77  Penn.  St.  118. 

But  the  chief  reliance  of  the  defendants  is  on  the  propositioD 
that  because  the  note  was  discounted  for  Demerritt,  a  member  of 
the  firm  of  C.  P.  Parker  &  Co.,  the  prior  indorser,  tho  firm  of  John 
Saverv's  Sons  must  bo  treated  as  an  accommodation  indorser.  The 
possession  of  a  note  by  the  maker  who  offers  it  for  discount  is  of 
itself,  it  is  said,  notice  that  the  note,  if  ever  before  negotiated,  has 
been  paid  by  the  maker,  or  that  if  not  before  negotiated,  the  in- 
dorsements arc  for  his  accommodation.  And  so  if  discounted  for 
the  payee,  or  the  avails  paid  to  him,  it  is  evidence  that  subsequent 
indorsements  were  for  his  accommodation. 

The  difficulty  with  the  defendants'  position  is,  that  there  is  noth- 
ing in  the  facts  agreed  which  conclusively  proves  that  the  plain tifl 
discounted  this  note  for  the  firm  of  C.  F.  Parker  &  Co.,  or  koew 
that  they  wei'e  to  have  the  avails  of  it  The  fact  that  it  was  pre- 
sented bv  a  member  of  that  firm,  and  that  the  avails  of  the  discount 
were  paid  to  him,  must  be  taken  in  connection  with  the  fact  that  the 
indorsements  then  on  the  note  plainly  indicated  that  the  firm  of 
which  he  was  a  member  had  parted  with  all  interest  in  it  to  the 
defendant  firm,  and  that  he  held  it  individually  by  blank  indorse* 
ment  from  them.  The  inference  is  quite  as  natural  that  Dementt 
was  the  owner  of  the  note,  and  procured  its  discount  for  himself, 
because  to  construe  it  as  a  discount  for  the  firm  would  be  to  impair 
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the  validity  of  the  last  indorsement,  and  defeat  the  legal  presump- 
tion in  its  favor. 

The  court  having  ruled  that  the  plaintiff  was,  as  matter  of  law^ 
affected  with  notice  of  the  defense  existing  to  the  note  on  the  part 
of  the  defendants  other  than  Law,  the  entry  is 

New  trial  ordered. 


Mullen  v.  Old  Colony  Railroad  Co. 

(ISr  Mass.  86.) 
Fraud — action  —  rHurn  of  coTuidereUion, 

It  one  frandalentlj  obtains  from  another  his  signature  to  a  discharge  of  a 
caase  of  action  against  him,  by  misrepresenting  the  character  of  the  paper, 
the  latter  maj  maintain  the  action  without  returning  the  money. 

ACTION  for  personal  injuries.     The  defendant  answered,  setting 
up  a  settlement  of  the  case  by  the  following  paper,  signed  by 
the  plaintiff  by  his  mark:  *'  Boston,  August  10,  1877.     Received  of 
Old  Colony  Railroad  four  hundred  and  fifty  dollars  in  full  settle- 
ment and  satisfaction  for  any  and  all  claims  that  I  have  or  may 
have   against  said  company  for  injuries  received  at  or  near  the 
entrance  to  their  machine-shop  yard,  Foundry  Eftreet,  South  Boston, 
by  reason  of  the  cars  running  off  the  track  and  striking  the  gate  or 
fence,  on  or  about  May  14,  1877. '^    The  money  mentioned  was 
paid   plaintiff  at  the  time.    The  opinion  states  other  facts.     The 
defendant  had  judgment  below. 

i?.  D.  Smith  and  </.  A.  Maxwell,  for  plaintiff. 
J.  S,  Benton^  Jr,y  for  defendant 

Soi7i<E,  J.  The  report  shows  that  there  was  some  evidence  tend* 
in^  to  prove  that  the  plaintiff  was  induced  to  sign  the  paper,  relied 
on  bv  the  defendant  as  a  contract  of  settlement  of  the  plaintiff's 
ciaim,  by  false  representations  as  to  the  purport  of  the  paper,  made 
foj  the  agent  of  the  defendant,  and  believed  by  tho  plaintiff  to  be 
tmey  he  being  unable  to  read.  With  tho  question  of  the  weight 
and  credibility  of  this  evidence,  and  the  further  questions  whether 
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the  conflicting  testimony  outweighed  it  or  was  more  worthy  of 
credit,  we  have  no  concern  now.  The  ruling  at  the  trial  was  that 
even  if  it  were  true  that  the  plaintiff  was  induced  to  sign  the  paper 
by  the  fraud  of  the  defendant's  agent  as  to  its  contents,  he  could 
not  maintain  his  action  without  first  returning  tho  money  which  he 
received  when  the  paper  was  signed. 

It  is  well  established  that^  if  a  party  enters  into  a  contract  and  in 
consideration  of  so  doing  receives  money  or  merchandise,  and  after- 
ward seeks  to  avoid  the  effect  of  such  contract  as  having  been 
fraudulently  obtained,  he  must  first  give  back  to  the  other  party 
the  consideration  received.  Coolidge  v.  BrigJiam,  1  Mete.  547; 
Eaidbrooh  v.  Sweit,  116  Mass.  303.  And  if,  after  accepting  a  cer- 
tain sum  in  settlement  of  an  unliquidated  claim  for  damages  under 
a  contract,  one  seeks  to  pursue  his  remedy  for  the  damages  on  the 
ground  that  the  settlement  was  procured  by  fraud,  or  is  not  bind- 
ing upon  him,  he  must  first  repay  the  amount  received.  Brown  t. 
Hartford  Ins.  Co.^  117  Mass.  479.  The  principle  on  which  these 
decisions  rest  is  just;  but  it  applies  to  those  cases  only  where  that 
which  was  received  and  which  must  be  returned  was  the  considera- 
tion of  the  contract  or  settlement  which  the  receiver  intended  to 
make,  and  understood  that  he  was  making,  and  which  he  seeks 
to  avoid  by  reason  of  fraudulent  practices  of  the  other  party  which 
led  him  to  agree  to  its  terms.  It  does  not  apply  to  cases  where  a 
party  holds  out  that  he  gives  the  consideration  for  one  thing  and 
by  fraud  obtains  an  agreement  that  it  was  given  for  another  thing. 

In  the  case  at  bar,  if  the  evidence  for  the  plaintiff  was  true,  he 
signed  the  paper  which  purports  to  show  a  settlement  of  his  claim, 
believing  it  to  be  a  totally  different  paper  from  what  it  in  fact  was. 
Signing  in  that  belief,  in  consequence  of  the  fraudulent  repre- 
sentations of  the  defendant,  he  is  not  bound  by  it,  because  he  never 
made  the  agreement  which  the  paper  indicates.  He  is  not  attempt- 
ing to  avoid  a  contract  which  he  has  made;  but  is  showing  that  he 
did  not  make  the  contract  which  he  apparently  made.  If  this  fact 
is  established  it  establishes  the  further  fact  that  he  did  not  reoeiva 
the  money  which  was  paid  him  when  the  paper  was  signed  in  con- 
sidcration  of  the  settlement  of  his  claim;  for  the  only  ground  on 
which  the  effect  of  the  paper  is  destroyed  is  that  it  was  not  hia 
intelligent  act,  but  was  fraudulently  procured  by  the  artifice  of  tbe 
defendant,  who  knew  that  he  had  not  made  the  settlement  and  bad 
not  reoeiyed  a  consideration  for  a  settlement.    The  answer  of  tha 
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defendant,  which  sets  up  a  release  and  discharge  of  the  plointifF's 
claim  in  consideration  of  $450,  is  fnlly  met  by  the  plaintiff's  evi- 
dence, if  true;  and  the  same  evidence,  which  shows  that  the  alleged 
release  and  discharge  were  never  agreed  upon,  shows  that  the  money 
paid  was  not  paid  under  circumstances  which  entitle  the  defend- 
ant to  have  it  returned.  If  it  was  paid  for  the  support  of  the 
plaintiff  till  his  case  should  be  tried,  or  for  a  year,  as  a  gratuity,  it 
is  clear  that  the  defendant  cannot  insist  on  repayment.  If  it  was 
paid  with  the  representation  that  it  was  a  gratuity,  though  with  the 
intention  on  the  part  of  the  defendant's  agent  to  get  the  plaintiff's 
signature  to  the  paper  relied  on  in  defense,  in  consequence  of  such 
payment,  the  payment  was  a  part  of  the  fraudulent  scheme,  and 
the  defendant  cannot  obtain  any  advantage  from  its  own  fraud. 

We  liavo  not  been  referred  by  the  defendant  to  any  case  in  which 
it  is  held,  th.it  under  circumstances  like  those  of  the  case  at  bar, 
the  plaintiff  must  repay  money  received  by  him  before  he  can  maii>- 
tain  his  action.  The  case  in  our  own  reports  in  which  the  facts 
most  nearly  resemble  those  in  this  case  is  that  of  Smith  v.  Holyoke^ 
112  Mass.  517,  but  the  question  whether  a  return  of  the  money  was 
necessary  became  unimportant,  because  it  was  held  that  the  offer 
to  retnrn  it  was  seasonably  made,  if  any  return  was  necessary. 

We  are  of  opinion  that  the  case  should  have  been  submitted  to 
the  jury,  and  that  there  must  be  a  new  triaL 

New  trial  ordered. 


Bbadlbb  t  Wabben  Five  Cents  Satikos  Bastk. 

CmMaas.  lOr.) 
Ageneff  —  iiydionement  by  iamng9  bank  treoiurer- 


Tbe  Iroaimrrr  of  a  savings  bank  cannot  bind  it  by  his  Indorsement  in  its  name* 
hr  Tirtoe  of  his  office,  althoogh  it  had  directed  the  sale  of  its  notes,  an4 
aatl&orfaed  bim  to  **  draw  all  necessary  papers  and  discharge  all  obliga* 

ACTION  against  indorser,  to  recover  interest  on  three  notes  of 
the  Eastern  Bailroad  Company  of  11,000  each,  payable  to  the 
defendant  and  purporting  to  be  indorsed  in  its  name  by  A.  H.  Met* 
rill,  itB   treasurer. 
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A  by-law  of  the  corporation  provided  that  the  treasurer  ^  ahail 
•draw  all  necessary  papers,  and  discharge  all  obligations  of  the  cor- 
poration^ and  his  signature  shall  be  binding  upon  the  corpora- 
tion," 

The  defendant  had  voted  to  sell  its  Eastern  Bailroad  notes.  The 
defendant  had  judgment  below. 

0.  A,  WelchyioT  plaintifb. 

IT.  W.  Paine  <&  T.M.  Simpson^  for  defendant. 

SouLB,  J.  The  vote  of  the  board  of  investment  of  the  defend- 
ant  corporation  to  sell  the  notes  of  the  Eastern  Bailroad  Oompany 
<lid  not  authorize  the  treasurer  so  to  indorse  them  as  to  impose  the 
liability  of  indorscr  on  the  defendant.  Such  indorsement  was  not 
necessary  in  order  to  enable  the  corporation  to  divest  itself  of  prop- 
erty in  the  notes.  They  could  have  been  indorsed  without  recourse, 
a  well-known  method  of  indorsing  paper  so  as  to  avoid  all  liability 
on  it.  The  treasurer  went  far  beyond  the  authority  given  by  the 
vote  in  assuming  to  make  the  defendant  undertake  that  the  notes 
should  be  paid  at  maturity,  and  failing  that,  should  be  paid  by  the 
defendant  if  duly  notified  of  their  dishonor.  The  power  conferred 
by  the  vote  is  unlike  that  given  by  the  comprehensive  power  of  at- 
torney in  Bro7i8on  v.  Coffin,  118  Mass.  156. 

Authority  to  indorse  is  not  to  be  inferred  from  the  nature  of  the 
treasurer's  office.     The  chief  business  of  a  savings  bank  is  to  re- 
ceive deposits,  invest  them  in  certain  classes  of  securities,  specified 
in  the  statutes  of  the  Commonwealth,  and  to  pay  to  depositors  the 
amount  due  them,  either  in  whole  or  in  part,  as  they  from  time  to 
time  demand.     It  has  no  authority  to  do  a  general  banking  busi- 
ness, not  even  to  engage  in  the  business  of  discounting  bank  paper. 
It  is  no  part  of  the  business  for  which  it  is  established,  to  give  a 
market  value  to,  or  obtain  a  market  for,  the  negotiable  paper  of 
persons  or  other  corporations,  by  guaranteeing  or  indorsing  it-     Its 
duty  is  to  keep  safely  invested  the  moneys  deposited  with  it,  not  to 
hazard  those  moneys  by  assuming  responsibility  for  theperformaiioe 
of  the  contracts  of  others.     It  has  been  held  that  the  treasurer  of 
a  savings  bank  has  not  authority,  by  virtue  of  his  office,  and  with- 
out vote  of  the  officers  of  the  bank,  to  execute  areleasein  the  name 
of  the  bank.    Dedham  Instiiutionfor  Savings  v.  Slachy  6  Gush.  40& 
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Such  anthorifcy  is  much  nearer  the  powers  inherent  in  the  office 
than  the  authority  to  put  the  bank  into  the  position  of  indorser  of 
the  notes  of  third  parties.  The  provision  in  the  by-laws  that  his 
signature  shall  be  Ending  on  the  bank  means  his  signature  to  nec- 
essary papers,  and  in  discharge  of  obligations  to  the  bank.  This 
view  of  the  law  on  this  branch  of  the  case  renders  it  unnecessary 
to  decide  whether  it  is  uUra  vires  for  a  savings  bank  to  become  in- 
dorser of  the  negotiable  paper  of  others,  and  we  express  no  opinion 
on  that  point. 
[Omitting  «gnother  question.  J 

Sxceptions  overruled. 


TOWHTB  V.  FiSKK 

(mMafl8.1Si.) 

JkiureB — partMefumaoe  —  fftu^JUHnfft, 

A,  portable  hot  4f<  furnace  and  gas-fixinrea  in  a  honae,  althongh  oonneeled 
i^tk  the  liooBe  in  iJie  asual  manner,  are  not  part  of  the  realty.  (See  nete,p,  864.) 

ACTION*  for  conversion  of  a  hot-air  furnace  and  pipes^  and  gas- 
fixtursSy  attached  by  the  defendant,  a  deputy  sheriff,  and  sold 
on  execution,  in  fa/or  of  Claflin  against  Webster  and  wife.  The 
articles  in  question  bad  been  put  by  them  into  a  house  pending  a 
contract  of  purchase,  which  contract  they  had  failed  to  perform, 
and  were  afterward  soli  by  them  to  the  plaintiff. 

T^he  furnace  was  au  iron  portable  hot-air  furnace  set  on  the 
ground  in  the  cellar,  the  cellar  bottom  afterward  being  concreted  up 
to  and  around  the  fumaou,  the  cold  air  box  was  put  through,  plastered 
into  the  wall  of  the  cellar,  and  opened  into  the  cold-air  chamber  in 
the  base  of  the  furnace  by  removing  a  panel,  without  being  otherwise 
aittaobed  to  the  furnace;  the  furnace  was  connected  with  registers 
in  the  fin^  Aiid  second  stories  of  the  house  by  hot-air  pipes.  The 
xegistBTs  were  set  in  soapstone  collars  fitted  in  holes  in  the  floor 
for  them.  The  pipes  were  tin,  and  those  connecting  with  the 
concl  stoiy  ran  inside  of  the  partitions  or  ceiling.  The  hot-air 
were  fitted  to  the  famaoe  or  register  bozeB,  oirer  collars 
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the  joints  of  a  funnel.  Tlio  iron  smoke  pipe  was  ten  or  twelve  feet 
long,  fitted  into  a  collar  in  thefurnace  and  at  the  other  end  to  the 
chimney.  The  farnace  weighed  from  seyen  to  eight  handled 
poands,  rested  on  the  earth,  by  its  oMm  weighlf  and  was  not  other 
wise  fastened  to  it  The  evidence  was  conflicting  whether  the  con* 
Crete  floor  was  so  attached  to  the  farnace  that  the  furnace  could  be 
lifted  out  of  it  without  breaking  or  disturbing  the  concrete ;  but 
there  was  evidence  that  when  it  was  removed,  the  concrete  was  not 
disturbed. 

The  gas-fixtures  were  screwed  to  gas-pipes  fixed  in  thehoaseyand 
fastened,  to  prevent  the  escape  of  gas,  with  a  preparation  of  boiled 
oil  and  red-lead  put  upon  the  screws  before  they  were  screwed  to 
the  pipes. 

The  plaintiff  had  judgment  below. 

W.  F.  Slocum  <t  W.  S.  Slocum,  for  defendant 
A,  jE.  Pillsburyy  for  plaintiff. 

SoiTLB,  J.  [Omitting  other  points  and  some  oKter  remarks.} 
The  furnace  was  a  portable  furnace,  there  is  no  evidence  that  it  had 
any  peculiar  adaptation  to  the  house  in  which  it  was  placed,  or  was 
essential  to  the  enjoyment  of  the  estate,  or  that  it  was  intended 
otherwise  than  as  furniture,  in  the  same  sense  in  which  a  stove  is 
furniture.  The  court  therefore  properly  refused  to  rule  that  it  was 
a  part  of  the  rcrilty.     McConnell  v.  Bloody  123  Mass.  47. 

Gas-fixtures,  whether  in  the  form  of  chandeliers  suspended  from 
the  ceiling  at  the  top  of  the  room,  or  projecting  as  brackets  from 
the  perpendicular  walls,  though  attached  to  the  gas-pipes  by  screws, 
and  made  tight  by  cement,  are  in  the  nature  of  furniture,  and  do 
not  lose  their  character  as  chattels  by  reason  of  the  manner  in 
which  they  are  affixed.     Guihrie  v.  Jones,  108  Mass.  191. 

BxoepHons  overruled. 


KoTB  BT  TB*  Reportxb.— On  a  slmflftr  State  of  facte  the  like  dectakm  was  mads  in 
alkxtn  y .  Dettre^  89  Penn.  St.  SOU,  althoui^  It  does  not  seem  to  have  been  nnnrmsBij  to 
case.  The  court  said:   "  There  is  no  douht  but  that  the  court  below  erred  In  exdadln^ 
defendant's  offer  to  show,  by  parol  evidenoe,  that  the  plaintiff  had  9gneA  that  tl^ 
fixtures  and  heater  should  go  with  the  house.    They  were  personal  property,  and  8k> 
the  subjects  of  oral  grant  or  resenration.   The  written  agreement  embraced  rf  Itj 
cluslvely,  and  there  is  nothing  in  it  which  precludes  a  collateral  agreement 
personal  property.    Growing  crops  pass  by  deed  as  appurtenant  to  land,  and  yet,  «n 
are  by  custom  personalty,  a  parol  reserration  of  them  Is  good.    Bodimiatoti  t. 
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Adm'n,  9  Casey,  951;  Harpold  ▼.  Kwter,  8  Wrijcht,  392.  If,  then,  growing  crops  may 
oe  thus  dealt  with,  we  see  no  reason  for  dealing  otherwise  with  a  portable  heater  and 
gas-ftztures/* 

In  M'Keage  v.  Hanover  Fire  Ins.  Co^  New  York  Court  of  Appeals,  April  20, 1880,  it  was 
held  that  gas-pipes  which  run  through  the  walls  and  under  the  floors  of  a  house  are 
permanent  parts  of  the  building;  but  fixtures  attached  to  those  pipes,  where  they  are 
rimply  screwed  on  projections  of  the  pipes  from  the  walls,  which  can  be  detached  l^ 
simply  unscrewing  them,  are  not.  Neither  are  mirrors  put  up  after  a  house  is  built, 
supported  In  their  places  by  hooks  and  supports,  some  of  which  are  f^istened  with 
screws  to  the  wood-work  and  others  drlren  into  the  walls,  and  capable  of  being  de- 
tached without  injury  to  the  walls.  Such  articles  are  not  appurtenances.  WinaUnov. 
ifercftanis*  Int.  Ox,  A  Mete.  811 ;  Vaughn  v.  HcUdeman,  83  Penn.  St.  523 ;  Boffera  t.  Ooit, 
tf  Mo.  01 ;  Montague  ▼.  Dent,  10  Rich.  (3.  C.)  Law,  136  ;  Shaw  y.  Lenke,  1  Daly,  487 ;  Lato- 
renct  t.  Kemp^  1  Duer,  868;  Beck  r.  Re  Bow,  1  P.  Wms.  94.  And  the  mere  declaration  of 
tlie  owner  that  he  intends  that  such  articles  shall  go  with  the  house  does  not  make  them 
realty,  nor  does  the  purchase  of  them  with  the  house  as  between  a  mortgagee,  under  a 
mortgage  fkora  the  purchaser,  and  his  lessee,  even  though  the  mortgagor,  when  negotiating 
for  the  lease,  represents  that  they  go  with  the  house,  no  mention  of  that  fact  being  made  in 
the  mortgage.  And  a  purchaser  from  the  mortgagor  without  notice  of  such  articles  would 
not  be  bound  by  the  equities  which  might  exist  between  the  mortgagor  and  mortgagee,  by 
reason  of  such  representations.  In  Smith  r.  CommowweaitKt  14  Bush,  81 ;  s.  c,  Am.  Bep. 
402,  It  was  held  that  gas  chandeUera  are  the  subject  of  larceny.  See,  also,  cases  cited  in 
tunt&t  29  Am.  Rep.  408,  to  the  same  efTect. 

In  SewoeU  r.  AngerMn  (18  L.  T.  N.  8.  801),  Willis,  J.,  said:   **  The  gasaliers  are  part  of 
the  gas-pipes ;  and,  to  use  a  legal  expression,  they  take  their  nature  and  are  included  in 
the  fixtures  which  go  with  the  house  under  the- lease.    They  are  as  much  apart  of  the  gas- 
pipes  as  the  millstones  are  part  of  the  mill.    Although  the  gasaliers  may  be  unscrewed 
•ad  taken  off  without  injuring  the  freehold,  they  are  necessary  to  the  enjoyment  of  the 
gaa-plpes,  which  are  of  no  practical  use,  when  separated  from  them."    On  being  asked  to 
lusuiiu  the  point,  he  said  he  entertained  a  very  decided  opinion  on  the  matter ;  but  to 
■Ave  expense  in  further  proceeding,  he  would  consult  the  Judges  in  the  other  court.    On 
liis  return  he  lald :    "  I  am  confirmed  in  my  view  of  the  case,  and  think  that  the  gasaliers 
ousht  to  have  been  the  subject  of  a  separate  agreement.    As  it  is,  they  form  part  of  the 
fteetiold,  and  were  a  part  of  the  thing  let.  Just  as  much  as  a  pump-handle  is  a  part  of  the 
pmnp;  the  handle  mi^  no  doubt  be  removed  without  injury  to  the  pump,  but  then  the 
pomp  would  be  of  no  use  without  the  handle.**    In  Keeler  v.  Keeier,  81  N.  J.  Eqi ;  4  Stew. 
tOtf  the  same  question  aridng,  the  court  said:   "  The  gas-burners  are  of  the  same  character 
(llztares]  hi  this  case.   Tb^are  in  no  sense  furniture;  but  are  mere  aoeesoories  to  the 
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Aetion — indemnUiffor  damages  caused  by  negligence  of  tenant, 

Jin  oeeapani  of  a  building  who  has  been  compelled  to  pay  damages  for 
injories  miitained  by  another  by  falling  into  a  hatchway  on  the  premises 
negligently  left  open  and  unguarded  by  a  third  person,  may  maintain  an 
metSon  against  snch  third  person  for  indemnity. 


A 


OTION  for  indemnity  for  damages  recovered  against  plaintifL 
The  opinion  states  the  case. 
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a  R.  Trai»  aad  J.  0.  Teek,  for  plaintiffs. 
A.  A,  Banueyt  for  defeudaiita. 

MoBTOKy  J.  The  plaintifis  were  the  lessees  and  occupants  of  a 
building  on  Winter  street,  a  crowded  thoroaghfare  in  the  city  of 
Boston.  Connected  with  the  building  there  was  a  hatchway  in  the 
sidewalk  leading  into  the  basement  On  March  31, 1875,  one  Julia 
Meston,  a  traveller  upon  the  street,  fell  into  the  hatchway,  which 
had  been  left  open  and  unguarded,  and  was  injured.  She  brought 
an  action  against  these  plaintiffs,  alleging  that  she  was  injured  by 
reason  of  their  negligence  in  keeping  the  coTering  of  the  hatchway 
in  an  insecure  condition,  in  allowing  it  to  decay  and  become  ruin- 
ous, and  in  allowing  the  hatchway  to  be  uncovered,  in  which  action 
she  recovered  a  judgment  for  damages.  The  plaintiffs  have  brought 
this  action  to  recover  the  amount  of  such  judgment  paid  by  them, 
on  the  ground  that  the  hatchway  was  left  uncovered,  thus  render- 
ing the  street  dangerous,  by  the  negligent  and  wrongful  act  of  a 
servant  ol  the  defeodants. 

One  ground  taken  by  the  defendants  in  this  action  is  that  the 
injury  was  caused  by  the  joint  negligence  of  the  plaintifEs  and 
defendants,  that  they  were  joint  tortfeasors,  and  therefore   that 
there  is  no  right  to  indemnity  or  contribution   between   them. 
This  subject  was  considered  in  the  recent  case  of  Grayy.  Boston  Gas 
lAgU  Oo.,  114  Mass.  149;  3.  a,  19  Am.Bep.  324;  and  the  decision 
in  that  case  covers  the  questions  raised  in  the  case  at  bar.    As 
there  stated,  the  rule  that  one  of  two  joint  tortfeasors  cannot  main- 
tain an  action  against  the  other  for  indemnity  or  contributioa 
does  not  apply  to  a  case  where  one  does  the  act  or  creates  the 
nuisance,  and  the  other  does  not  join  therein,  but  is  thereby 
exposed  to  liability;  in  snch  case  the  parties  are  not  in  pari  delido 
as  to  each  other,  though  as  to  third  persons  either  may  be  held  lia- 
ble.    In  the  case  at  bar  it  was  not  negligent  or  wrongful  for  the 
plaintiffs  to  have  a  suitable  hatchway  extending  into  the  sidewalk, 
or  to  open  it  at  proper  times,  taking  care  to  provide  barriers  or 
other  warnings  to  prevent  danger  to  travelers  on  the  street.     Xhe 
negligence  which  made  them  liable  to  the  person  injured  was  that 
they  allowed  the  hatchway  to  remain  open  without  proper  barriers 
or  other  warning.    As  lessees  and  occupants  of  the  building,  it  ^waa 
their  duty,  as  between  themselves  and  the  public,  to  ke^   the 
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hatchway  in  sach  proper  and  safe  condition  that  travellers  on  the 
street  would  not  bo  injured.  If  they  neglected  this  duty  they  would 
be  liable,  although  the  unsafe  conditiou  was  caused  by  a  stranger, 
and  although  they  did  not  know  it.  Their  liability  depended  upon 
the  question  whether  the  hatchway  was  dangerous  to  travellers 
under  such  circnmstanoes  that  the  oecupftnt  of  the  building  was 
responsible  for  the  injury  suffered,  and  not  upon  the  question  as  to 
who  negligently  did  the  act  which  created  the  danger.  If  the 
defendants,  or  a  servant  in  the  prosecution  of  their  business,  negli- 
gently uncovered  the  hatchway  and  allowed  it  to  remain  unguarded, 
without  the  knowledge  of  the  plaintiffs,  whereby  the  plaintiffs  from 
tiieir  relation  to  the  building  were  made  liable  to  the  person 
injured,  the  rule  as  to  joint  tortfeasors  does  not  apply,  but  the 
pluntiffs  can  maintain  this  action. 

The  ground  taken  by  the  defendants,  that  the  judgment  in  the 
suit  by  Meston  against  the  plaintiffs  is  conclusive  against  the  right 
to  maintain  this  action,  cannot  be  sustained. 

Under  tb»  pleadmgs  in  that  suit  the  judgment  may  have  been 
iiendered  upon  the  ground  that -the  plaintiffs  were  liable  as  occu- 
pants of  the  building,  without  any  regard  to  the  question  whether 
they  or  a  stranger  to  the  suit  removed  tine  cover,  ornegligently  left 
it  anguarded.  It  conclusively  shows  that  they  were  guilty  of  neg- 
ligence  in  law  as  to  the  person  injured,  but  it  does  not  show  that 
they  "were  parlicipes  criminis  with  the  defendants,  and  is  not  incon- 
sistent with  their  right  to  maintain  this  action. 

At  the  trial  the  plaintiffs  offered  evidence  tending  to  show  that 
on  the  day  when  the  accident  happened  they  left  the  hatchway  in  a 
reasonably  safe  condition;  that  a  servant  of  the  defendants  in  the 
coarse  of  their  business,  without  the  knowledge  of  the  plaintiffs, 
remoTed  the  cover,  and  left  without  replacing  it  or  providing  any 
barrier  or  warning ;  and  that  while  it  was  thus  open  Mrs.  Meston  fell 
in  and  was  injured. 

We  are  of  opinion  that  the  evidence  should  have  been  submitted 

to  the  jury. 

Case  to  stand  for  frioL 
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DoNLAN  V.  Provident  iKSTirurioir  foe  Savikos- 

(127  Mass.  188.) 
Negligence  —  torong  paymeni  by  savings  bank  of  depoiU, 

The  by-laws  of  a  savings  bank  provided  that  depositora  should  sign  sjid  oon- 
form  to  the  by-laws;  in  case  of  loss  or  theft  of  the  deposit-book,  should  give 
immediate  notice  to  the  bank;  and  that  the  bank  would  not  be  responsible 
for  payment  to  a  wrong  person  in  absence  of  such  notice.  A  subscribed  the 
by-laws  by  his  mark,  and  was  unable  to  read.  Having  died,  his  book  was 
presented  to  the  bank  by  one  fraudulently  personating  him,  and  his  deposit 
was  paid  by  the  bank.  His  executors  had  previously  published  the  usual 
citation  for  proof  of  his  will.  The  bank  did  not  know  of  his  inabiUty  to 
read,  and  had  received  no  actual  notice  of  the  theft  of  the  book  nor  of  his 
death .  Held^  that  the  bank  was  not  liable  in  an  action  by  the  execator  for 
the  deposit. 

ACTION  for  bank  deposit    The  opinion  states  the  case.    The 
defendant  had  judgment  below. 

67.  B,  Southard^  for  plaintiff. 

F.  C.  Welch,  for  defendant. 

Colt,  J.  The  Provident  Institution  for  Sayings  paid  the  amonnt 
due  on  Ellen  Donlan's  bank-book  to  a  person  unknown,  who,  after 
the  death  of  Ellen,  presented  the  book  for  payment,  and  repre- 
senting herself  to  be  the  person  therein  named,  the  defendant  then 
believing  her  to  be  the  original  depositor.  The  plaintiff,  as  execa- 
tor of  her  will,  now  demands  payment  of  the  same.  In  defense  of 
the  action,  the  bank  relies  upon  certain  of  its  by-laws,  made  to 
guard  against  fraud  in  withdrawing  deposits  which  limit  its  respons- 
bility  for  payments  made  under  the  circumstances  here  disclosed* 
These  by-laws  declare  that  '^  the  institution  will  not  be  responsible 
•  for  loss  sustained,  when  a  depositor  has  not  given  notice  of  his 
book  being  stolen  or  lost,  if  such  book  be  paid  in  whole  or  in  part 
on  presentment,"  and  that  it  '^  does  not  undertake  to  be  answerable 
for  the  consequences  of  any  mistake  as  to  identity,  if  it  pays  to  a 
wrong  party  upon  the  bank-book  being  presented."  It  is  reqoiied 
that  every  depositor  shall  sign  the  by-laws  and  agree  to  conform  to 
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them,  and  in  case  of  the  loss  or  theft  of  the  bank-book  shall  give 
immediate  notice  thereof  to  the  bank.  At  the  time  the  deposit  in 
question  was  made,  a  bank-book  evidencing  the  same  was  delivered 
to  Ellen  Donlan,  in  which  the  foregoing  regulations  and  by-laws 
were  printed.  She  also  signified  her  assent  and  subscribed  her 
name  to  the  same  by  making  her  mark.  She  was  unable  to  read,  but 
that  fact  was  unknown  to  the  defendant.  After  death,  and  before 
payment  by  the  bank,  the  executor  published  the  usual  probate 
citation,  addressed  to  the  heirs-at-law,  next  of  kin,  and  all  persons 
interested  in  her  estate,  to  appear  and  show  cause,  if  any,  against 
the  probate  of  her  will ;  but  the  bank  had  no  actual  notice  of  her 
death. 

The  regulations  adopted  appear  to  be  reasonable  and  proper,  with 
reference  to  the  peculiar  business  for  which  such  corporations  are 
chartered,  and  the  bank  had  authority  under  the  laws  of  this  Com- 
monwealth to  make  them.  Gen.  Stats.,  ch.  57,  §  147.  Stat.  1876, 
ch.  203,  §  18.  The  jury  found  that  the  defendant  was  not  guilty  of 
negligence  ;  and  the  instructions  of  the  judge,  that  the  plaintiff's 
testatrix  was  bound  by  the  regulations,  that  her  death  was  not  a 
fact  whicb  the  defendant  was  bound  to  know,  and  that  the  publi- 
cation of  the  citation  of  the  Probate  Court  was  not  notice  to  the 
defendants,  as  matter  of  law,  were  correct. 

The  by-laws  which  are  intended  thus  to  protect  the  bank  must 
be  taken  to  have  been  assented  to  and  made  part  of  the  contract  by 
Sllen  Donlan  when  the  deposits  in  question  were  made  ;  they  were 
subscribed  by  her  with  her  mark ;  they  were  printed  in  the  book 
which  she  accepted  as  evidence  of  the  terms  of  contract;  the  book 
with  its  printed  contents  was  her  only  voucher  against  the  bank. 
The  bank  had  a  right  to  presume,  in  the  absence  of  fraud  or  impo- 
sition, that  it  had  been  read  by  or  to  her,  or  that  she  was  informed 
of  its  contents,  and  was  willing  to  assent  to  its  terms  without  read- 
ing or  hearing  it  read ;  and  her  mere  inability  to  write  does  not 
defeat  this  presumption.  The  contract  thus  made  was  intended  to 
preserve  the  terms  of  the  obligations  assumed.  And  the  defend- 
ant is  not  to  be  deprived  of  its  protection  by  the  willful  or  negli- 
gent omission  of  the  depositor  to  know  its  contents.  Orace  v. 
jddams,  100  Mass.  505;  s.  c,  1  Am.  Bep.  131.  In  Eice  v.  Dwight 
Manuf*  Co.f  2  Cush.  80,  a  paper  of  printed  regulations  was 
shown  to  have  been  given  to  and  accepted  by  the  plaintiff,  as  con- 
U&ining  the  terms  of  a  contract  of  employment,  but  which  was  not 
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Bigui.*cl  by  either  party.  The  plain tiif  denied  knowledge  of  its 
contents ;  but  it  was  said^  that  where  a  party  enters  into  a  written 
contract,  in  the  absence  of  fraud  he  is  conclasively  presumed  to 
iindeiBtand  the  terms  and  legal  effect  of  it,  and  to  consent  to  them. 
And  in  Withington  v.  Warren^  10  Mete.  431,  which  was  an  action 
on  a  note  given  in  payment  of  an  award,  it  was  held  that  the  de- 
fendant could  not  defend  by  showing  that  one  of  the  arbitrators, 
upon  the  statement  of  the  chairman  that  it  was  right,  signed  it 
without  reading  it,  and  that  it  was  for  a  larger  sum  than  was  agreed 
on  by  the  arbitrators,  without  showing  that  he  was  induced  to  sign 
by  some  fraud  or  misconduct.  It  would  be  peculiarly  hazardous  to 
the  rights  of  savings  banks  if  evidence  of  ignorance  on  the  part  of 
the  depositor  merely  were  permitted  to  control  the  presumptions 
which  fairly  arise  from  the  transaction  between  them,  and  which 
the  bank  may  well  rely  on.  Ooldrick  v.  Bristol  County  Savings 
Bank,  123  Mass.  320 ;  Levy  v.  Franklin  Savings  Bank,  117  id. 
448  ;   Watt  v.  Provident  Institution  for  Savings,  3  Allen,  96. 

It  is  plain  that  the  by-laws  apply  equally  to  the  depositor  and  to 
his  legal  representatives.  Their  obvious  purpose  is  to  put  upon 
the  person  who  is  entitled  to  the  possession  of  the  book  the  risk  of 
keeping  it  safely.  They  declare  in  broad  terms  that  'Hhe  institu- 
tion does  not  undertake  to  be  liable  if  it  pays  to  the  wrong  party, 
upon  the  bank-book  being  presented,"  and  the  obligation  to  keep 
it  safely  after  the  death  of  the  depositor  rests  upon  those  who  have 
charge  of  the  property  belonging  to  the  estate. 

The  citation  of  the  Probate  Court  did  not  affect  the  defendant 
with  notice,  either  actual  or  constructive,  of  Ellen  Donlan's  deaths 
It  was  not  directed  to,  nor  seen  by,  the  bank.  It  was  in  terms  ad- 
dressed to  the  heirs-at-law,  next  of  kin,  and  all  others  interested  in 
the  estate.  But  the  bank  had  no  interest  in  the  estate  as  a 
creditor,  and  no  interest  in  or  right  to  be  heard  on  the  ques- 
tion whether  the  will  should  be  admitted  to  probate,  or  who 
should  be  appointed  executor  under  it.  It  was  a  stranger  to 
those  proceedings.  The  fact  that  such  a  notice  was  published,  and 
might  have  been  seen  by  the  defendant,  bears  upon  the  question  of 
actual  negligence  on  the  part  of  the  defendant  in  making  the  paj* 
ment.  But  the  jury  have  found  that  the  defendant  was  guilty  of 
no  negligence,  and  therefore  must  have  found  that  it  paid  withoat 
norice  of  the  depositor's  death.  There  is  no  rule  by  which  the  bank 
tan  be  held  conclusively  bound  to  know  of  the  deaths     It  is  settled 
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in  the  law  of  agency,  that  the  authority  of  the  agent  is  determined 
by  the  death  of  his  principal,  at  least  as  to  all  acts  required  to  be 
done  in  his  name,  whether  the  fact  of  the  death  is  known  or  not,  and 
one  reason  sometimes  given  is  that  death  is  a  public  fact  which 
all  men  are  bound  to  know.  Marlett  y.  Jachrnan^  3  Allen,  287, 
294. 

But  the  relation  between  the  bank  and  the  depositor  is  one  of 
express  contract,  creating  a  limited  liability,  and  not  of  agency. 
And  there  is  no  conclnsiye  presumption  that  the  defendant  had 
knowledge  of  the  death  which  can  depriye  it  of  the  protection 
afforded  by  the  terms  of  the  contract,  when  payment  is  made  to 
one  who  presents  the  bank-book. 

Eocceptions  overruled. 


BiiAoas  y.  Iij3i.et. 

(127  Mass.  191.) 
Seduction  —  evidencs. 


An  action  for  oedaction  of  a  daughter  may  be  maintained  upon  proof  that  in 
conseqaenee  she  became  neryons  and  excitable,  and  did  not  appear  to  be 
berself,  without  proof  of  pregnancy  or  sexual  disease.  (See  note,  p.  866.) 


A 


CTION  for  seduction.     The   opinion   states  the  point.     The 
plaintiff  had  judgment  below. 


ir.  C,  Loritig,  for  defendant.    1.  There  was  no  eyidence  in  sup- 
port of  the  allegation  in  the  declaration  that  the  girl  became  sick 
and  unable  to  render  seryice  to  the  plaintiff,  her  master.     Hewitt 
V.  J^rimey  21  Wend.  79,  relied  upon  in   the  dictum  of  Colt,  J.,  in 
^lanchardT.  Ilsley,  120  Mass.  487,  has  been  oyerruled  in  New  York. 
Sarilet/  y.  Riehtmyer,  4  Comst.  38,  43  ;  Knight  y.  Wilcox,  4  Kern. 
413  ;  White  y.  Kellis,  31  N.  Y.  405 ;  Ingerson  v.  Miller,  47  Barb.  47. 
It   is   also  in  direct  conflict  with  Eager  v.  Orimwood,  1  Exch.  61; 
Terry  y.  Hutchinson,   L.  R.,  3  Q.  B.  599,  602  ;  Davies  y.  Williams, 
lO  Q-  B.  725  ;  Hall  y.  Hollander,  4  B.  &  C.  660 ;  Thompson  y.  Ross, 
5  H.  ft  N.  16 ;  Irwin  y.  Dearman,  11  East,  23,  24;  see,  also,  Lee  y. 
Bodgesy  13  Oratt.  726.  In  order  to  maintain  an  action  for  seductioa 
it  is  necessary  to  allege  and  prove  that  the  plaintiff's  property  in 
Vol.  XXXIV  — 46 
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the  services  of  the  party  seduced  has  been  impaired^  and  that  the 
damnum  was  caused  bv  the  act  of  the  defendauL  Grinnell  y.  WeU». 
7  M.  &  O.  1033 ;  Brokson,  J.,  in  Bartley  y.  RicJUmyer,  ubi  supra. 
2.  To  prove  the  allegation  that  he  lost  the  services  of  his  daughter, 
it  was  incumbent  on  the  plaintiff  to  prove  that  her  condition  of 
health  was  snch  as  to  actually  incapacitate  her  from  performing  as 
much  menial  service  as  her  father  could,  considering  her  nataral 
strength,  reasonably  demand  from  her.  Fores  y.  Wilson,  Peake,  55; 
Taylor  v.  Neri,  1  Esp.  386 ;  Burgess  v.  Carpenter,  2  S.  C.  7 ;  Eoffer 
v.  Orimwoodj  uhi  supra.  In  Massachusetts  a  man  can  be  punished 
criminally  for  seducing  a  woman  (Gen.  Stats.,  ch.  165,  §  8);  and  there 
is  thei'efore  no  reason  why  proof  of  the  same  loss  of  service  should 
not  be  required  in  an  action  for  loss  of  service  caused  by  the  seduc* 
tion  of  a  servant,  as  is  required  in  an  action  for  loss  of  service 
caused  by  any  other  battery  of  a  servant  The  evidence  of  loss  of 
service  in  this  case  is  very  much  weaker  than  that  sugg^ted  in 
Abrahams  v.  Kidney,  104  Mass.  222;  s.  c,  6  Anu  Bep.220;  or  that 
shown  in  Vanhom  y.  Freeman,  1  Halst  322 ;  Briggs  t.  Evans,  5 
Ired.  16,  or  Manvett  v.  Thomson,  2  C.  &  P.  303. 

jR.  3f.  Morse,  Jr.,  for  plamtifE. 

Colt,  J.  At  the  trial,  the  defendant  requested  the  court  to  mle 
that  the  evidence  failed  to  show  such  loss  of  service,  resulting 
from  the  alleged  seduction,  as  would  entitle  the  plaintiff  to  main- 
tain this  action. 

The  plaintiff  must  prove,  first,  that  he  was  entitled  to  the  service 
of  his  daughter  at  the  time  of  the  injury,  and  next,  that  the  ability 
of  his  daughter  to  render  service  was  impaired  by  the  defendant's 
unlawful  act. 

There  was  evidence  from  several  witnesses,  including  the  plaintiff 
and  the  daughter,  that  the  latter  appeared  strong  and  well  before 
the  alleged  seduction,  and  that  afterward  she  became  nervous  and 
excitable,  and  did  not  appear  to  be  herself.  Upon  this  part  of  the 
case,  the  jury  were  told  that  the  plaintiff  might  recover,  if  they 
were  satisfied  that,  as  the  immediate  result  of  the  criminal  act,  the 
health  of  the  daughter  failed,  and  there  was  a  consequent  loss  of 
ability  to  render  service ;  and  it  must  have  been  found  by  the  jmy 
that  the  proximate  effect  of  the  seduction  was  an  incapacity  to 
work. 
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In  the  opinion  of  a  majority  of  the  court,  it  cannot  bo  declared, 
as  matter  of  law,  that  this  instruction  was  erroneous,  or  that  the 
evidence  did  not  justify  the  finding.  The  decline  of  the  daughter's 
health  and  spirits  directly  followed  the  wrong  charged.  The 
daughter  was  herself  a  witness,  and  there  was  opportunity  for  the 
jury  to  judge  of  her  physical  strength  and  temperament,  her  natu- 
ral delicacy  and  sensibility  to  the  injury  alleged.  It  cannot  be  laid 
down,  as  matter  of  law,  that  loss  of  health  would  not  be  the  natural, 
probable  and  direct  consequence  of  the  defendant's  act,  although 
that  act  was  followed  by  no  sexual  disease  and  no  pregnancy. 
Shame,  humiliation  and  mental  distress,  affecting  the  sensibilities 
of  the  Yictim  and  her  capacity  for  faithful  service,  may  well  be 
a  probable  and  natural  consequence  of  the  wrong,  wholly  without 
regard  to  the  fear  of  abandonment  or  exposure. 

The  case  is  thus  brought  within  the  rule  laid  down  in  Abraliams 
r.  Ktndey^  104  Mass.  2^2;  s.  c,  6  Am.  Bep.  220,  where  it  was  held 
by  this  court  that  it  was  sufBcient  to  support  the  action,  if  the 
proximate  effect  of  the  criminal  connection  is  an  incapacity  to  per- 
form service ;  as  where  the  wrong  committed,  without  producing 
pregnancy  or  sexual  disease,  causes  bodily  injury,  or  mental  dis- 
tress or  disease,  impairing  health.    It  was  declared  that  the  same 
principle,  which  gives  the  master  an  action  when  the  connection 
caaaes  pregnancy  or  sexual  disease,  applies  when  the  consequence 
ot  the  act  is  loss  of  health  resulting  in  the  loss  of  service.     To  this 
extent,  the  law  affords  a  remedy  for  the  wrong  done  by  the  seducer. 
Ltoss  of  service  is  the  technical  foundation  of  the  action,  and  there 
is  no  sound  distinction  between  loss  of  service,  as  the  result  of  phy- 
sical disability  produced  by  physical  causes  alone,  and  loss  of  ser- 
vice, the  rj^'sult  of  mental  suffering  and  disturbance.    In  fact  such 
is  the  mutual  dependence  of  the  mental  and  physical  organization, 
such  the  direct  and  mysterious  sympathy  which  exists  when  the 
healthy  condition  of  either  is  disturbed,  that  it  seems  impracticable 
to  attempt  to   distinguish  between   them.     The  damage  to   the 
parent  and  master  in  both  cases  is,  at  all  events,  the  same. 

In  the  administration  of  this  remedy,  courts  have  been  governed 
by  a  liberal  spirit,  and  damages  not  limited  to  loss  of  service  have 
j&lvrays  been  allowed  to  cover  the  real  gravamen  of  the  case,  namely, 
the  wonnded  feelings,  the  mortification  and  disgrace  brought  upon 
the  plaintiff  and  his  family  by  the  act.  The  fiction  of  service  is 
upheld,  but  it  is  applied  by  the  courts  so  as  to  afford  a  substantial 
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and  useful  remedy  for  a  wrong  done.  It  would  defeat  the  real  pur- 
pose of  the  remedy  to  require  in  all  cases  proof  of  pregnancy  or 
sexual  disease.  It  is  the  duty  of  the  defendant  not  to  cause  the 
servant  to  deprive  the  master  of  the  service  due;  and  that  duty  is 
equally  violated  whether  the  result  is  effected  by  improper  artifice 
or  by  physical  injury.  The  remedy,  on  principle,  is  equally  clear 
whether  the  injury  is  produced  by  beating  and  wounding^  by  entic- 
ing away,  or  by  seduction.  In  each  case,  the  defendant's  wrongful 
act  has  caused  a  direct  injury  to  the  plaintiff's  lawful  right ;  an  in- 
jury which  might  fairly  have  been  contemplated  by  the  defendant. 

In  addition  to  the  cases  cited  in  Abrahams  v.  Kidney,  we  refer 
to  Boyle  v.  Brandon,  13  M.  &   W.  738,  and  ManveU  v.  Thomson,  2 
C.  &  P.  303.     In  the  former  case,  there  was  no  prcgnancy  and  no 
disease,  the  illness  of  the  daughter  was  caused  by  distress  of  mind 
produced  by  the  defendant's  abandonment,  and  for  that  reason  was 
treated  as  too  remote  by  Pollock,  C.  B.;  but  it  is  to  be  inferred 
from  the  remarks  of  the  judges  at  the  argument,  that  if  the  dis- 
tress of  mind  had  been  the  direct  result  of  the  seduction,  it  would 
have  been  thought  sufficient  to  support  the  action.     The  case  went 
off  on  another  point.     In  the  latter  case,  it  was  distinctly  ruled  by 
Abbott,  0.  J.,  that  proof  that  the  niece  of  the  plaintiff,  after  her 
seduction  and  abandonment,  was  in  a  state  of  great  agitation,  re- 
ceived medical  attendance,  and  was  obliged  to  be  watched  lest  she 
should  do  herself  some  harm,  was  sufficient  to  raise  the  presump- 
tion of  that  loss  of  service  which  was  necessary  to  maintain  the 
action.      See,   also,  Wliite  v.   Nellis,   31   N.   Y.  405;    Briggs  r. 
Evans,  5  id.  IG,  20;  Cooley  on  Torts,  231. 

As  to  the  proof  i*oquired  to  establish  the  relation  ot  master  and 
servant,  the  instruction  given  was  that  the  plaintiff  might  recover 
if  he  had  not  parted  with  his  right  to  claim  his  daughter's  aer- 
vice,  or  proved  any  act  of  service,  however  slight ;  that  whether  or 
not  the  plaintiff  had  parted  with  his  right  to  claim  her  services, 
or  had  abandoned  her,  was  a  question  of  fact  on  all  the  evidence ; 
that  merely  permitting  her  to  reside  with  another  person,  render* 
ing  services  to  him,  would  not  amount  to  an  abandonment     The 
judge  also  said,  in  this  connection,  that  it  was  not  necessary  to  show 
actual  loss  of  service.     But  this  could  not  have  been  understood  aa 
implying  that  it  was  not  necessary  to  prove  that  the  ability  to 
render  service,  when  required,  was  directly  impaired  by  the  defend- 
ant's act.     The  jury  had  just  been  told  the  contrary,  in  plain  and 


JULY  TERM,  1879.  366 

Blagge  V.  Ilalej. 


distinct  terms.  They  mast  have  understood  by  the  remark,  that 
fwot  of  acts  of  service  was  not  nocessarj^if  the  right  of  the  plaint- 
iff to  his  daughter's  service  was  established.  When  he  has  not 
parted  with  that  right,  it  is  sufficient  to  prove  that  she  resides  with 
him  and  is  under  age,  or  that*  if  she  resides  and  is  employed  else- 
whei*e,  he  has  not  lost  his  right  to  her  service.  The  technical 
foundation  of  the  action,  namely,  the  loss  of  ability  to  render  ser- 
vice to  the  prejudice  of  the  plaintiff's  rights,  is,  to  this  extent,  still 
maintained  in  the*  courts  of  this  country,  as  in  England.  Blanch^ 
ard  V.  Ilshy,  120  Mass.  487  ;  s.  c,  21  Am.  Rep.  635  ;  Kennedy  v. 
SheHy  110  Mass.  147  ;  s.  c,  14  Am.  Rep.  584  ;  Abrahams^,  Kidney, 
above  cited ;  Bartley  v.  RiclUmyer,  4  Comst.  39,  47 ;  HoryiJceth  v. 
Barr^  8  S.  &  R.  36  ;  11  Am.  Dec.  6d8 ;  Terry  v.  Hutchinson,  L.  R.,  3 
Q.  B.  599 ;  Blaymire  v.  Haleyy  6  M.  &  W.  55. 

llie  language  which  the  defendant  hero  subjects  to  criticism 
mast  have  been  used  in  the  sense  above  indicated,  iu  Eeioitt  v. 
Prime,  21  Wend.  79.     There  the  daughter,  who  was  under  age,  was 
made  pregnant  before  suit  brought,  while  living  at  home.    The 
judge  refused  to  rule  at  the  trial  that  the  plaintiff  must  prove  loss, 
expense  or  damage,  before  suit  brought,  and  Nelson,  C.  J.,  de- 
clared that  acts  of  service  by  the  daughter  were  not  necessary  ;  it 
wag   enough  to  support  the  action  when  the  relation  of  service 
exists.     The  authority  of  that  case  does  not  appear  to  have  been 
qaestioned  in  the  New  York  courts.     It  is  the  act  of  seduction 
which  gives  the  right  of  action  to  the  parent  and  master,  when  that 
act  is  followed  by  pregnancy,  sexual  disease  or  loss  of  health.     See 
Davies  v.  Williami',  10  Q.  B.  725. 

The  defendant  now  further  insists  that  the  instructions  given 
were  calculated  to  mislead  the  jury,  because  they  were  not  told 
that  it  was  incumbeut  on  the  plaintiff  to  prove  that  the  condition 
of  the  daughter's  health  was  such  as  to  actually  incapacitate  her 
from  performing  such  menial  labor  as  the  plaintiff  could  reasonably 
demand.     But  without  deciding  whether  any  such  qualification  of 
the  rale  in  reference  to  menial  labor  exists,  it  is  sufficient  to  say 
that  no  such  qualification  was  suggested  or  asked  for  at  the  trial ; 
on  the  contrary,  the  defendant's  request  on  this  subject  had  refer- 
ence only  to  loss  of  service  generally.    He  cannot  now  complain,  that 
in  answer  to  those  requests,  the  judge  did  not  take  the  distinction 
now  suggested. 
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For  these  reasons,  a  majority  of  the  court  is  of  opinion  that  the 
defendant  has  no  gronnd  of  exception. 

Exceptions  overruled. 

KoTB  BT  THK  Bbportkr.— Lobo,  J.,  dissenting,  obeorved:  '* I  content  myself  with si^yinSi 
that  after  as  full  and  carefol  an  examination  as  I  can  make,  and  with  tho  anastanoe  of 
the  researches  of  the  learned  counsel  for  the  plaintiff,  and  more  than  all,  of  the  leaning 
of  my  associates,  I  have  not  disicovered  an  action  of  this  nature  which  has  been  sustained 
by  a  court  of  last  resort.  It  is  not  contended,  that  by  the  defendant's  act,  there  was 
either  immediate  physical  injury  done,  or  disease  commanicated,  or  the  Impregnation  of 
the  plaintiff's  servant.  The  claim  of  the  pluntiff  Is,  that  his  servant's  mental  distms, 
occasioned  by  seduction  by  the  defendant,  is  the  cause  of  his  loss.  If  this  be  so,  the  act  of 
tho  defendant  was  the  remote  and  not  the  proximate  cause  of  the  Inabflity  of  the  servant 
to  labor,  and  I  do  not  deem  it  necessary  to  discuss  the  question  when  the  cause  oi  action 
arises,  whether  at  the  time  the  act  is  committed  by  the  defendant,  or  at  the  time  when  the 
attention  of  the  victim  is  called  to  the  enormity  of  her  own  misconduct,  the  remembnaoe 
of  which  deprives  her  of  her  capacity  to  work.  If  some  subsequent  personal  reflection, 
sorao  discourse  from  tho  pulpit  or  in  the  family,  or  perchance  some  public  rumor,  or  even 
Internal  conviction  of  wrong,  shall  bring  the  subject  to  a  condition  of  mind  in  wfaidi  her 
capacity  to  labor  is  diminished,  I  do  not  deem  it  necessary  to  inquire  wliether  the  act  of 
the  defendant,  which  may  well  enough  be  deemed  to  be  the  eatua  cauaant^  Is  Itaelf  the 
cause  of  action,  or  whether  the  condition  of  mind  of  the  victim  is  the  canse  of  the  physi- 
cal inability  to  perform  service. 

The  action  itself  is  anomalous.  At  first,  the  remedy  of  the  father  whose  daughter  was 
seduced  was  by  an  action  of  trespass  quare  claumm  fregiU  &nd  a  right  of  action  having 
been  established  by  the  entry  of  the  defendant  into  the  plaintifTs  close,  the  sedoctioa 
cf  the  plaintiff's  daughter  was  admissible  in  evidence  to  enhance  the  damages  of 
the  trespass  g[uare  elausuM.  At  subsequent  periods,  different  modes  of  dedariag; 
both  in  trespass  and  In  case,  were  resorted  to  and  were  sustained  by  the  oourta. 
If  anomalies  be  also  allowed  in  the  prosecution  of  the  action,  probably  no  serious 
harm  will  follow.  There  might  be  some  difficulties,  if  a  woman  should  repent 
after  promiscuous  sinning,  and  her  repentance  should  disqualify  her  for  labor  or  per- 
haps consign  her  to  an  insane  asjium,  in  determining  the  relative  responsibility  of  those 
with  whom  she  had  engaged  in  passionate  indulgence;  but  tlie  court  happily  can  rdieve 
itself  from  all  difficulty  by  requiring  that  the  relative  proportion  of  the  injury  under  the 
different  circumstances  shall  be  determined  by  the  jury." 

In  Knight  v.  fVUctiXt  U  N.  Y.  413,  there  was  no  pregnancy,  nor  any  illness  or  loss  of 
service  until  three  months  after  tho  seduction,  when  the  daughter  became  HI  in  cocia«> 
quence  of  threatened  exi>osure  In  a  suit  against  defendant  for  the  seductjon.  It  was  held 
that  the  action  wou!d  not  He,  for  the  reason  that  the  loss  of  service  was  not  the  resolt  of 
the  seduction,  but  of  the  threatened  exposure.  Wright,  J.,  said:  "The  wrcmgfkd  act 
must  be  the  natural  and  direct  cause  of  the  injury  for  which  damages  are  sought,  and  the 
damages  recoverable  its  necessary  and  proximate  consequence.  When  conception  and 
pregnancy  ensue  from  the  illicit  intercourse,  attended  by  the  usual  effects  upon  the  mesk- 
tal  and  physical  health,  there  is  no  difficulty  in  tracing  the  injury  for  which  the  action  ia 
technically  maintainable  as  a  direct  and  Immediate  consequence  of  the  aednctioo.  BoS 
here  there  was  no  pregnancy,  no  illness  of  body  or  mind  incident  to  the  connectiOB,  nor 
did  the  alleged  pexual  interoourse  affect  either  the  mental  or  physical  health  of  the 
daughter."  Speaking  of  Mauvell  v.  77KimpK0it,  he  said:  **  But  there  the  mental  iUnesB  whicb 
threatened  the  overthrow  of  the  physical  system  was  traceable  dlreitly  to  and  immedlairty 
followed  the  wrongful  act.  It  was  In  no  way  the  act  of  strangers  to  the  original  wrcms- 
The  case  if  not  of  doubtful  authority  Is  not  controlling."  **  It  wOl  not  do  that  after  the 
servant's  guilt  Is  exposed  by  others,  and  a  sense  of  remorse  and  shame  excited,  and  thereby 
she  becomes  ill  and  rendered  temporarily  unfit  to  do  menial  service,  the  master  sball  be 
held  to  sustain  a  loss  or  injury  by  an  Illness  arising  from  soch  a  cauM  on  which  to 
an  action  of  seduction.'*  » 
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In  WUUs  V.  NtUL*,  81 N.  Y.  40B«  tliere  was  no  pregnancyt  but  a  venereal  disease  was  oom- 
municated,  »«itMng  the  daughter  sick  and  unable  to  labor.  The  i^ion  was  maintained. 
The  court  distinguished  Knight  t.  Wilcux  from  MauveU  v.  Thompm/n.  They  say,  by  Davis, 
J.:  **  It  by  no  means  follows  that  there  is  no  remedy  where  the  loss  of  service  is  the  direct 
effect  of  the  wrongful  act,  although  produced  by  some  other  consequence  ^*  than  pregnancy. 
All  that  the  law  can  require  is  damnum  et  injuria^  for  those  constitute,  when  directly 
connected,  the  proper  and  complete  elements  of  an  action  on  the  case.  And  wherever 
they  combine  as  an  immediate  cause  and  effect  the  law  cannot  deny  a  remedy  without  a 
departure  from  principle." 

In  the  same  case,  Wbioht,  J.,  who  delivered  the  opinion  in  Knight  v.  WQcoXt  observed: 
**  I  think  it  is  not  essential  to  the  maintenance  of  the  action  that  the  illicit  intercourse 
should  be  followed  by  pregnancy.  The  foundation  of  the  action  Is  the  loss  of  service 
resulting  to  the  father  or  master  by  the  seduction  of  his  servant;  and  when  such  loss  of 
service  has  been  actually  sustained,  as  the  direct  effect  of  the  seduction,  it  is  enough.  It 
oertafnly  cannot  be  important  to  the  right  of  action  whether  the  father  loses  the  services 
of  his  child  by  illness  arising  from  pregnancy  or  from  a  vUe  disorder  contracted  by  conneo* 
tion  with  her  seducer. " 


Gostello  y.  Gbowsll. 

(127  Mass. »».) 

Negotiable  inetrumente  —  negoHabiUiy — marginal  memorandum, 

A  piomisBory  note  bearing  in. the  margin  the  words, "  given  as  oollateial  Been. 

rity  with  agreement/'  is  not  negotiable.* 

ACTION  on  note  bearing  in  the  margin  the  words, '^giYen  as 
collateral  security  with  agreement/'  indorsed  in  blank  by 
payee,  and  held  by  a  thirdr  person.  The  plaintiff  had  judgment 
below* 

«/•  O,  Abhoii  and  E.  F.  Johnson^  for  defendant 

ff.  E,  Stoasey,  for  plaintiff. 

Lord,  J.  Whether,  by  the  general  law  merchant,  the  note  in 
suit  would  be  deemed  a  negotiable  note  is  a  question  upon  which 
the  anthorities  are  by  no  means  uniform.  See  Brill  y.  Cricky  1  M. 
&  W.  232;  Jury  v.  Barker,  E.  B.  &  E.  469;  Williams  v.  Waring, 
10  B.  &  C.  2 ;  HaussouUier  v.  Hartsinck,  7  T.  R  733;  Wise  v.  Charl 
fan,  4r  A.  &  E.  786;  Faneourt  v.  Thorne,  9  Q.  B.  312;  Treat  v. 
CoopeTy  22  Me.  203;  Arnold  v.  Rock  River  Valley  Railroad,  5  Duer, 

* Ses  Polo  Manyfaeturtng  Co.  v.  PQrr  (R  Neb.  370),  80  Am.  Rep  890. 
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207;   Sanders  v.   Bacon,  8  Johns.  4S5;  Cummings  y.  Oassetl,  19 
Vt.  308. 

In  this  Commonwealth^  however,  it  is  settled  by  an  uninterrupted 
series  of  decisions^  that  any  language  put  upon  any  portion  of  the 
face  or  back  of  a  promissory  note,  which  has  relation  to  the  subject- 
matter  of  the  note,  by  the  maker  of  it  before  delivery,  is  a  part  of 
the  contract;  and  that  if  by  such  language  payment  of  the  amount 
is  not  necessarily  to  be  made  at  all  events,  and  of  the  full  sum  in 
lawful  money,  and  at  a  time  certain  to  arrive,  and  subject  to  no 
contingency,  the  note  is  not  negotiable.  Jones  v.  Fales,  4  Mass. 
245;  Springfield  Bank  v.  Merrick,  14  id.  322;  Hey  wood  v.  Perrin, 
10  Pick.  228;  20  Am.  Dec.  518;  Makepeace  v.  Harvard  Chttege, 
id.  298;  Wheelock  v.  Freeman,  13  id.  165;  Barnard  v.  Gushing,  4 
Mete.  230;  Cota  v.  Buck,  7  id.  688;  Osgood  v.  Pearsons,  ^  Qrsj, 
455;  Palmer  v.  Ward,  6  id.  340;  Hubbard  v.  Mosdy,  11  id.  170; 
Haskell  v.  Lambert,  16  id.  592;  Way  t.  Smith,  111  Mass.  523; 
Stulis  V.  Silva,  119  id.  137. 

The  words  written  upon  the  f iice  of  the  note,  given  as  collateral 
security  with  agreement,"  being  incorporated  in  and  made  part  of 
the  contract,  indicate  with  clearness  that  there  may  be  a  oontin- 
gency,  to  wit,  the  performance  of  the  undertaking  to  which  this  is 
collateral,  in  which  it  would  not  be  payable;  and  so  it  lacks  that 
element  of  negotiability  which  requires  that  at  all  events  a  sum 
certain  shall  be  payable  at  a  time  certain.  As  this  is  decisive  of 
the  case,  it  is  unnecessary  to  consider  any  other  question. 

Exceptions  sustained. 


Natiokal  Mahaiwb  Bank  t.  Puck. 

(137  Mass.  896.) 

Bank  —  right  to  apply  account  of  depontor  on  his  debt  to  bank 

A  bank  disooanted  for  B.  two  notes,  one  executed  by  him  in  his  offidal 
ity  as  town  treaaarer,  and  indorsed  by  P.,  and  the  other  iaa  IndividQal  iiote. 
B.  at  the  time  kept  a  deposit  aooonnt  withtlie  bank,  bat  the  proceeds  of  the 
official  note  were  not  put  to  tliat  account.  The  official  note  wma  not  piiid  mx 
maturity .  The  individual  note  matured  the  next  day  after  the  officiml  ikote, 
and  exceeded  the  balance  then  on  deposit  to  B.'b  credit.    The  beak 
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thereupon  directed  the  cashier  to  apply  such  balance  on  the  individual  note. 
Three  dajs  later  P.  tendered  to  the  bank  B.'s  individaal  check,  payable  to 
and  indorsed  by  himself  in  his  official  character,  for  such  balance,  and 
money  sufficient  therewith  to  pay  the  official  note,  and  demanded  the  note. 
The  bank  refused  to  give  it  up,  and  brought  suit  on  it  against  P.  Meld, 
maintainable,  although  the  application  of  the  balance  on  the  individual  note 
WAS  not  actually  made  until  after  P.*8  demand. 

ACTION  on  a  promissory  note  for  $500,  dated  December  29, 
1875,  signed  **  Jos.  A.  Benjamin,  Treas.,'*  payable  to  the 
order  of  the  defendant  forty-five  days  after  date  at  the  plaintiff's 
bank,  and  indorsed  by  defendant. 

Benjamin  kept  his  individual  banking  account  with  the  plaintiff. 
At  the  time  of  giving  the  note  in  suit  he  was  treasurer  of  the  town 
of  Egremont,  and  the  bank  discounted  this  note  for  him  for  the 
payment  of  a  tax  due  from  the  town.     The  note  and  the  proceeds 
were  not  entered  in  his  individual  account.     At  the  maturity  of 
this  note,  February  15, 1876,  the  bank  held  a  note,  made  by  Benja- 
min individually,  which  it  had  discounted,  dated  November  13, 
1875,  for  $1,500,  payable  three  months  after  date  at  the  plaintiff's 
hank  to  and  indorsed  by  Callender.    On  the  15th  February  there 
stood  to  the  credit  of  Benjamin  a  balance  in  account  of  $381.10, 
aiid  the  same  so  stood  on  the  books  of  the  bank  until  about  six 
weeks  before  the  trial,  when  it  was  indorsed,  as  of  February  16, 
1876,  on  the  note  for  $1,500. 

On  the  last-named  day,  the  maturity  of  the  note  for  $1,500,  the 
president  of  the  plaintiff  bank, its  principal  financial  manager,  had 
directed  the  cashier  if  the  balance  to  Benjamin's  credit  was  not 
drawn  out  by  his  checks  before  the  close  of  business  hours  to  apply 
it  on  the  $1,500  note,  and  at  the  close  of  the  bank  for  that  day,  no 
checks  having  been  diawn  on  said  balance,  he  bad  again  directed 
the  cashier  to  apply  it  on  the  $1,500  note. 

Three  days  later  the  defendant  presented  to  the  bank  a  check  on 
the  plaintiff  bank,  made  and  handed  by  Benjamin  to  defendant 
on  that  day  for  $381,  payable  "  to  order  of  J.  A.  B.  Treas.  note  15th 
Inst./'  and  at  the  same  time  tendered  to  the  plaintiff's  cashier  $120 
in  money  and  demanded  the  note  in  suit.  The  money  had  been 
furnished  the  defendant  by  Benjamin,  but  he  did  not  inform  the 
cashier  of  the  bank  of  that  fact  The  cashier  declined  to  receive 
the  check  and  money,  and  told  the  defendant  he  conld  not 
accept    the  check,   because  he  had  been  directed  to  apply  the 
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balance  of  Benjamin's  account  on  another  claim  held  by  the 
bank. 

It  was  not  the  practice  of  the  bank  to  charge  over-dae  notes  held 
by  it  to  the  account  of  a  depositor  until  he  had  sufScient  credits  to 
pay  the  note.  Benjamin  became  bankrupt  in  the  spring  of  1876, 
and  died  in  July  or  August  of  that  year.  The  defendant  had  jndg« 
ment  below. 

«/*.  Dewey,  for  plaintiff.' 

Jf.  Wilcox,  for  defendant. 

Gray,  G.  J.  Money  deposited  in  a  bank  does  not  remain  the 
property  of  the  depositor,  upon  which  the  bank  has  a  lien  only;  but 
it  becomes  the  absolute  property  of  the  bank,  and  the  bank  is  merdj 
a  debtor  to  the  depositor  in  an  equal  amount.  Foley  v.  ffill,  1 
Phillips,  399,  and  2  H.  L.  Cas.  28;  Bank  of  Republic  v.  Millard,  10 
Wall.  152;  Carr  y.  National  Security  Bank,  107  Mass.  45;  s.  c,  9 
Am.  Bep.  6.  So  long  as  the  balance  of  account  to  the  credit  of  the 
depositor  exceeds  the  amount  of  any  debts  due  and  payable  by 
him  to  the  bank,  the  bank  is  bound  to  honor  his  checks,  and 
liable  to  an  action  by  him  if  it  does  not.  When  he  owes  to  the 
bank  independent  debts,  already  due  and  payable,  the  bank  has 
the  right  to  apply  the  balance  of  his  general  account  to  the 
satisfaction  of  any  such  debts  of  his.  But  if  the  bank,  instead  of 
so  applying  the  balance,  sees  fit  to  allow  him  to  draw  it  out,  neither 
the  depositor  nor  any  other  person  can  afterward  insist  that  it 
should  have  been  so  applied.  The  bank,  being  the  absolute  owner 
of  the  money  deposited,  and  being  a  mere  debtor  to  the  depositor  for 
his  balance  of  account,  holds  noprc^rty  in  which  the  depositor  has 
any  title  or  right  of  which  a  surety  on  an  independent  debt  from 
him  to  the  bank  can  avail  himself  by  way  of  subrogation,  as  in  Baker 
V.  Briggs,  8  Pick.  122, 20  Am.  Dec  311;  and  American  Bank  t.  Bakmr^ 
4  Mete.  164,  cited  for  the  defendant  The  right  of  the  bank  to  apply 
the  balance  of  account  to  the  satisfaction  of  such  a  debt  is  rather 
in  the  nature  of  a  set-off,  or  an  application  of  payments,  neither  of 
which,  in  the  absence  of  express  agreement  or  appropriation,  win 
be  required  by  the  law  to  be  so  made  as  to  benefit  the  surety.  Olatier 
V.  Douglass,  82  Conn.  393  ;  Field  v.  Holland,  6  Or.  8,  28 ; 
V.  Knapp,  1  Pick.  832;  Upham  v.  Lefavour,  11  Mete.  174; 
qf  Bengal  y.  Badakissen  Hitter,  4  Moore's  P.  0.  IM,  ICSL 
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The  general  rule  accordingly  is,  Ihat  where  moneys  drawn  out 
and  moneys  paid  in,  or  other  debts  and  credits,  are  entered,  by  the 
consent  of  both  parlies,  in  the  general  banking  account  of  a  depos- 
itor, a  balance  may  be  considered  as  struck  at  the  date  of  eacli  pay- 
ment or  entry  on  either  side  of  the  account;  but  whero  by  express 
agreement,  or  by  a  course  of  dealing,  between  the  depositor  and 
the  banker,  a  certain  note  or  bond  of  the  depositor  is  not  included 
in  the  general  account,  any  balance  due  from  the  banker  to  the 
depositor  is  not  to  be  applied  in  satisfaction  of  that  note  or  bond, 
even  for  the  benefit  of  a  surety  thereon,  except  at  the  election  of 
the  banker.    Claylon^s  case,  1  Meriv.  572,  610;  Bodeiiham  v.  Pwr- 
clias,  2  B.  &  Aid.  30,  45 ;  Simpson  v.  Ingluim,  2  B.  &  G.  G5 ;  s.  c, 
3   I).  &  R  240;  P.emberton  v.  Oakes,  4  Russ.  154,  1C8;  Pease  x. 
J/irsf,  10  B.  &  C.  122 ;  s.  c,  5  Man.  &  Ryl.  88;  Henniker  v.  Wigg^ 
Dav.  &  Meriv.  ICO,  171 ;  8.  c,  4  Q.  B.  792,  795;  Strong  v.  Foster,  17 
C.  B.  201  ;  Martin  v.  Mechanics?  Bank,  6  liar.  &  Johns.  235,  244 ; 
Slate  Bank  v.  Armstrong,  4  Dev.  519;  Commercial  Bank  v.  Hughes^ 
n  Wend,  ^^'y  Allen  v.  Culver,  3  Den.  284,  291;  Newburgh  Bank  v. 
Smithy  06  N.  Y.  271;  Voss  t.  Oemian  American  Bank,  83  111.  599; 
S-  c,  25  Am.  Rep.  415.    In  the  decision  in  McDowell  v.  Baiik  of 
Wilmington  and  Brandywine,  1   Harr.   (Del.)   309,   and  in  the 
dicla  in  Dawson  v.  Real  Estate  Bank,  5  Pike,  283,  298,  cited  for 
tho  defendant,  this  distinction  was  overlooked  or  disregarded. 

In  many  of  the  cases,  indeed,  the  money  appears  to  have  been  depos- 
ited afier  the  debt  to  the  bank  matured,  so  that  the  case  was  analo- 
gous to  the  ordinary  one  of  a  payment,  which,  not  being  appropriated 
by    the  debtor,  might  be  appropriated  by  the  creditor.     But  where 
the    balance  of  account  is  in  favor  of  the  depositor  when  his  debt 
to  the  bank  becomes  payable,  it  is  a  case  of  mutual  debts  and  credits, 
which  except  in  proceedings  in  bankruptcy  or  insolvency,  neither  the 
depositor  nor  his  surety  has  tho  right  to  require  to  be  set  off  against 
each  other.    Judge  Lowell,  in  allowing  money  on  deposit  to  the 
credit  of  a  bankrupt  to  be  set  off  in  bankruptcy  against  the  aggre- 
gate  debt  due  from  him  to  the  bank,  said,  '^This  deposit,  though 
it  operates  as  security  and  as  payment,  was  not  intended  for  either» 
bat   is  made  so  by  the  bankruptcy  of  the  debtor."    In  re  North,  2 
LiO'well,  487;  sec,  also,  Demmon  v.  Boylston  Bank,  5  Gush.  194; 
Strong  v.  Foster,  17  C.  B.  217. 

In  Strong  v.  Foster,  a  depositor  gave  to  his  bankers  a  promissory 
note  with  a  surety,  which  was  not  entered  in  his  general  banking 
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account ;  and  it  was  held,  that  the  surety,  when  sued  by  the  bank- 
ers on  the  note,  could  not  set  up,  either  as  payment  or  by  the  way 
of  equitable  defense,  that  shortly  after  the  note  matured  the  balanoe 
of  account  was  in  favor  of  the  depositor  to  a  greater  amount,  and 
the  plaintiffs  did  not  apply  that  balance  in  discharge  of  the  note,  or 
inform  the  defendant  for  three  years  afterward  that  the  note  re- 
mained  unpaid.     But  the  reasoning  of  the  court  applies  quite  as 
strongly  when  the  balance  in  favor  of  the  depositor  exists  at  the  time 
when  his  debt  becomes  payable,  as  when  it  is  created  b}  subse- 
quent deposits.     Chief  Justice  Jeryis  said,  '*  Here  the  note  was 
never  entered  in   the  account  at  all;  the  rule  as  to  adjusting  bal- 
ances therefore  does  not  apply."     "  It  would  be  essentially  altering 
the  position  of  parties,  to  establish,  that  because  a  banker,  who 
holds  a  note  of  a  third  person  for  a  customer,  has  a  balance  in  his 
hands  in  the  customer's  favor  at  the  maturity  of  the  note,  such 
third  person  is  thereby  discharged,  if  it  turns  out  that  the  note  was 
given  by  him  as  surety.     There  is  no  authority  in  equity  for  any 
such   position,  and   none  certainly  in   law."    17  C.  B.  216,   217. 
And  Mr.  Justice  Willes  observed,  ''As  to  what  was  said  on  the 
part  of  the  defendant,  that  if  a  set-off  iirises  between  the  creditor 
and  the  pi*iticipal  debtor,  the  liability  of  the  sui'ety  on  the  note  la 
extinguished  ;  that  doctrine  would  lead  to  singular  results.    These 
securities  are  often  given  to  increase  credits  of  bankers  to  their  coa- 
tomers.    If  the  liability  of  the  maker  were  to  depend  upon  the 
state  of  th«  customer's  account  at  any  ono  moment,  he  might  never 
undergo  llie  liability  contemplated  at  all.    The  security  is  given 
without  any  reierenoe  to  the  other  side  of  the  account    This  is  the 
fii-st  time,  I  believe,  that  it  has  ever  been  suggested,  that  when  a 
note  given  under  circumstances  like  these  falls  due,  and  there  is  a 
balance  in  fuvor  of  the  customer  at  the  time,  that  balance  must  of 
necessity  be  applied  to  the  discharge  of  the  note.**    17  C.  B.  224. 
Even  the  usual  inference  from  the  entry  of  such  a  note  in  the  acooout 
may  be  coaitroUed  by  otlier  circumstances.     City  Discount  0».  v. 
McLean,  L.  R.,  0  C.  P.  692. 

In  the  case  at  bar,  it  apjiears  that  the  consideration  received  by 
Benjamin  from  the  plaintifl  bunk  for  the  note  in  suit  was  to  be 
used  by  him  in  his  ofUcial  capacity  as  town  treasurer;  the  note  was 
regarded  by  the  bank  as  an  official  or  town  matter,  and  neither  thtt 
note  nor  its  consideration  was  ever  made  part  of  his  general  b^nk* 
ing  account;  and  that  when  the  check  in  favor  of  the  defendant 
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was  drawn  by  Benjamin  and  presented  at  the  bank,  tbe  bank  held 
a  personal  note  of  Benjamin,  overdue  and  exceeding  in  amount  the 
balance  of  account  in  his  favor  at  the  time;  the  president  of  the 
bank  had  directed  the  cashier  to  apply  this  balance  to  the  tatter's 
note,  and  the  cashier  so  informed  the  defendant  when  ho  presented 
the  check.  Under  these  circumstances,  neither  Benjamin,  the  maker, 
nor  the  defendant,  the  indorser,  has  the  right  to  insist  that  this  bal- 
ance of  account  should  be  applied  to  tbe  satisfaction  of  the  note  in 
snit,  rather  than  of  the  other  note  of  Benjamin  ;  and  according  to 
the  terms  of  the  report,  there  must  be  judgment  for  the  plaintiff. 

Judgment  accordingly. 


HucK  Y.  Olobe  Insubakce  CoMPA2nr;  Walkee  v.  Qttbbk  Iw^ 
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Insubance  Compajst. 

(1^  Mass.  806.) 

Insurance  — fire  — fall  of  part  of  huUding, 

A  fire  policy  was  conditioned  to  cease  if  the  insured  building  should  fall  ex- 
cept as  the  result  of  fire.  The  building  was  equally  and  completely  divided 
by  a  brick  partition  wall,  with  communicating  doors  in  each  story.  A  girder 
In  one-half  fell,  bringing  down  substantially  the  whole  of  that  part  and  the 
goods  stored  therein,  but  leaving  the  other  part  standing  uninjured.  A  fire 
afterward  broke  out  in  the  fallen  part,  destroying  every  thing  In  it  save  the 
outer  walls,  the  partition  wall,  and  an  elevator,  but  not  communicatiBg  to 
the  other  part.  Held,  that  no  action  on  the  policy  could  be  maintained* 
{See  note,  p.  d75.) 

fllHBEE  actions  on  fire  policies.    The  opinion  states  the  case. 

M*  P.  Knowlton,  for  plaintiffs  in  the  first  and  second  cases. 
O*  Wells,  for  plaintiffs  in  the  third  case. 
U  Wilcox  &  J.  P.  Bucklandy  for  def endanta 

6bat,  0.  J.     The  manifest  intent  and  purpose  of  tiie  clause  in* 
lerted  in  each  of  these  policies,  by  which  it  is  prorided,  that  **\t  a 
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building  shall  fall  except  as  the  result  of  a  fire,  all  insurance  bj 
this  corporation  on  it  or  its  contents  shall  immediately  cease  and 
determine/'  is  that  the  insurance,  whether  upon  a  building  or  upon 
its  contents,  shall  continue  only  while  the  building  remains  stand- 
ing as  a  building,  and  shall  cease  when  the  building  has  fallen  and 
become  a  ruin.  When  substantially  all  the  floors  and  the  roof  of  a 
building  used  as  a  storehouse  fall,  leaving  nothing  standing  but  the 
outer  walls  and  perhaps  a  staircase  or  an  elevator,  the  building  mast 
be  deemed  to  have  fallen.  AVhen  several  buildings  or  the  goods 
therein  are  insured  by  the  same  policy,  the  fall  of  one  bnilding 
terminates  the  policy,  at  least  on  that  building  or  its  contents;. 

The  report  shows  that  the  eastern  and  western  halves  of  the 
block  were  substantially  distinct  buildings,  separated  from  each 
other  by  a  brick  partition  wall  extending  from  the  front  to  the  rear 
of  the  block  and  from  cellar  to  roof  (though  with  doors  of  com- 
munication in  each  story),  and  each  of  the  two  parts  or  buildings 
capable  of  standing  or  falling  by  itself;  that  in  each  of  these  two 
parts  or  buildings,  midway  between  the  partition  wall  and  the  end 
wall,  there  was  a  beam  or  girder  in  each  floor,  extending  from  the 
front  to  the  rear,  supported  by  four  brick  piers  in  the  cellar  and  by 
wooden  posts  in  each  slory,  and  upon  which  the  joists  of  the  floors 
rested ;  that  by  the  giving  way  of  the  piers  in  the  cellar  of  the 
easterly  part  or  building,  without  the  agency  of  fire,  the  beam  or 
girder  resting  thereon  fell  down  near  the  ground,  bringing  with  it 
the  floors  and  partitions  and  roof  above,  with  the  goods  and  mer- 
chandise in  each  story,  in  a  mixed  and  confused  mass,  excepting 
only  very  small  portions  of  some  of  the  floors  and  of  the  roof,  and 
a  single  case  of  goods  ;  and  that  only  the  outer  walls  of  this  build- 
ing (of  which  the  brick  partition  wall  separating  it  from  the  atljoin- 
ing  building  was  one),  and  an  elevator  five  feet  square  in  one  corner, 
were  uninjured  by  the  fall ;  that  it  was  after  the  full  that  the  fire 
broke  out  that  caused  the  injury,  for  which  recovery  is  sought  in 
these  actions,  to  the  goods  which  had  fcillen,  and  to  the  elevator 
and  to  the  surrounding  walls,  with  the  doors  and  windows  therein, 
which  remained  standing;  and  that  the  west  half  of  the  building 
remained  in  all  its  parts  undisturbed  and  uninjured. 

Of  the  building  forming  the  eastern  half  of  the  block,  the  roof 
and  the  whole  interior,  with  all  the  floors  and  divisions  thereof, 
had  fallen,  and  nothing  remained  standing  but  the  outer  walls  and 
the  elevator,  constituting  a  mere  shell  or  rain,  and  not  a  standing 
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building  iu  nny  proper  sense.  It  follows  that  neither  the  goods 
precipitat-ed  by  the  fall  into  a  confused  mass^  nor  the  walls  of  the 
rained  building,  nor  the  elevator  therein^  were  any  longer  at  the 
risk  of  the  insurers,  and  that  in  each  of  these  cases  a  jury  would 
not  have  been  warranted  iu  finding  a  verdict  for  the  plaintiffs. 

The  decisions  cited  for  the  plaintiffs  are  not  inconsistent  willi  this 
conclusion.  Iu  Fireman^ s  Lis,  Co,  v.  Congregation  Rodeph  Schohm, 
SO  III.  558,  the  building,  though  shaken  bj  a  storm  so  as  to  lean 
over,  remained  entire,  and  no  part  of  it  had  fallen.  In  Breuner  v. 
Liverpool  A  Lo)vdon  £  Ohhe  Ins.  Co:,  51  Cal.  101;  s.  c,  21  Am. 
Rep.  703,  goods  exceeding  in  value  the  amount  of  the  insurance 
were  destroyed  by  fire  in  that  part  of  the  building  which  had  not 
fallen,  and  the  decision  against  the  insurers  was  by  a  bare  majority 
of  the  court 

The  result  is,  that  in  each  case  there  must,  according  to  the  terms 
of  the  report,  be  judgment  for  the  defendant. 

Judgment  accordingly. 

Nan  BTTBB  Repoiit8<i.— In  JVdoe  r.  Bome  Mut,  Ins,  Co.,  87  Mo.  430,  "  it  was  conceded 

that  tbere  was  evidence  In  the  case  tending  to  show  that  the  building,  which  was  the  sub- 

|ecC  inaared,  being  used  as  a  store  and  warehouse,  and  the  floors  being  heavily  loaded  with 

merchandise,  by  reason  of  the  overloading  or  of  some  defect  of  construction,  before  the 

liappening  of  the  fire,  fell  down  and  became  a  mass  of  rubbish,  and  that  the  Are,  which 

oocaaioned  the  loos,  afterward  arose  in  the  fUlen  materials."  How  long  afterward  does  not 

appear.    The  case  does  not  show  that  the  policy  contained  any  provision  about  the  case  of 

a  fall  of  the  building.    It  was  held  that  the  insurer  was  not  liable.     '  *  The  subject  ineured 

had  ceased  to  be  such,  and  became  a  mere  congeries  of  materials  before  the  fire  occurred, 

and  by  reason  of  a  cause  not  insured  against  in  the  policy. "    *'  llie  cause  of  the  loss  of  the 

tabject  insured  was  not  the  fire,  but  the  fall.    That  a  fire  sprang  up  afterward  in  the  rub- 

biah,  and  destroyed  the  fUlen  materials,  was  whoUy  another  matter.    The  materials  were 

not  insured/* 

In  Lrtcis  v.  SpringfUid  F.dk  M.  Ins.  Co.,  10  Gray,  159,  the  insurance  was  on  goods  "  con- 
tained in  a  granite  store.'*    One  of  the  walls  gave  way,  and  half  of  the  store  and  the  whole 
of  an  adjoining  boUding,  separated  by  a  party  wall,  fell,  leaving  the  other  half  standing, 
rapported  by  pillars.    Before  there  was  time  to  remove  the  goods,  not  displaced  or  injured 
by  the  fall,  and  within  fifteen  to  forty  minutes,  fire  broke  out  in  the  ruins  of  an  adjoining 
■tore,  and  those  goods  were  injured.    For  those  goods  the  company  was  held  liable.    The 
court  based  this  on  the  ground  that  the  fall  and  the  fire  were  parts  of  **  one  common 
4fr»irf  g^eneral  disaster,'*  **  successive  circumstances  in  the  progress  of  a  single  calamity;  **  the 
•»flre  must  be  considered  as  having  occurred  substantially  at  the  same  time  as  the  othef 
incidents  of  the  disaster.    They  were  all  blended  together  in  one  catastrophe,  and  constU 
toted  a  single  OTent.'*   This  case  is  dlsttnguished  on  this  ground  by  Mr.  Wood  (Ins.  S80). 
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Blumantle  V.  FiTCHBURG  Railboad  Ca 

(127  Mass.  SS2.) 

Carrier  — p€usenger*8  baggage  —  merchandiee, 

A  railway  passenger  liad  mercliandise  checked  witlioat  disclosing  its  character. 
There  was  no  evidence  of  any  agreement  to  carry  it  as  freight,  nor  that  the 
baggage-master  had  any  authority  to  receive  it  as  freight  or  as  personal  bag- 
gage. Held,  that  the  company  were  not  responsible  for  its  loss,  although 
the  baggage-master  knew  the  character  of  the  baggage,  and  received  aimilar 
packages  from  other  passengers.    (See  note,  p.  379.) 

ACTION  against  a  railroad  company  for  the  value  of  merchandise, 
not  personal  baggage,  delivered  by  the  plaintiff,  a  peddler,  to 
the  defendant,  for  transiX)rtation. 

The  plaintiff  parchased  a  passenger  ticket  of  the  defendant  in 
Boston  for  Maynard  ;  delivered  to  the  defendant's  baggage-master 
two  packages,  exhibiting  bis  ticket  and  receiving  two  checks  for  the 
packages.  The  plaintiff  then  took  the  train  and  arrived  at  May- 
nard the  same  forenoon.  On  his  arrival,  he  surrendered  one  check 
to  the  station  agent,  received  one  package  and  went  away.  One  or 
two  days  afterward,  he  presented  the  other  check,  and  demanded 
the  other  package,  but  did  not  receive  it,  and  was  nnable  to  ob- 
tain it. 

The  plaintiff  offered  evidence  tending  to  show,  that  from  the 
manner  of  tying  up  the  bundle,  some  of  its  contents  were  visible; 
that  it  appeared  to  be  a  peddler's  package  ;  and  that  the  baggage- 
master  then  said  to  him,  **  You  will  make  lots  of  money,  there  arc 
lots  of  peddlers."  There  was  evidence  that  checks  were  used  solely 
for  personal  baggage;  that  the  defendant  had  promulgated  a 
printed  notice  that  no  person  in  its  service  was  authorized  to  take 
or  send  by  passenger  train  any  goods  except  personal  baggage,  and 
that  any  merchandise  taken  by  such  train  was  at  the  owner's  risL 
The  plaintiff  testified  that  he  never  knew  or  heard  of  such  notice ; 
and  there  was  evidence  tending  to  show  that  several  peddlers,  haviqg 
bundles  similar  to  that  in  question,  went  to  Maynard  on  the  same 
train  with  the  plaintiff. 

The  judge  instructed  the  jury,  that  if  the  plaintiff  was  ignorant 
of  the  rules  and  regulations  of  the  defendant,  in  relation  to  bag- 
gage, and  delivered  the  lost  bundle  to  the  defendant's  baggage- 
master  to  be  checked,  as  personally  baggage  was  usually  checked,  and 
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the  baggage-master,  knowing  it  was  not  personal  baggage,  receivedit 
and  checked  it  as  such,  the  defendant  was  liable  for  its  loss,  to  the 
same  extent  as  if  it  had  been  personal  baggage  ;  that  if  the  defend- 
ant did  not  deliver  the  bundle  at  Maynard,  or  if  it  delivered  it  there 
and  suffered  it  to  be  taken  away  without  the  plaintiff's  authority 
immediately  upon  its  arrival  there,  so  that  the  plaintiff  lost  it,  he  was 
entitled  to  recover  its  value;  and  that  if  the  plaintiff  knew  the  rules 
and  regulations  of  the  defendant,  or  if  the  baggage-master  supposed 
the  bundle  to  be  personal  baggage,  the  defendant  was  not  liable  for 
its  loss. 
The  plainiiff  had  a  yerdict 

W.  S.  Stearns,  for  defendant. 
J.  E.  Butler y  for  plaintiff. 

Gray,  C.  J.  The  ordinary  contract  made  by  a  railroad  corpora- 
tion with  a  passenger,  by  the  sale  and  purchase  of  a  passenger 
ticket,  is  for  the  transportation  of  the  passenger  and  of  his  reason- 
able {personal  baggage  ;  and  the  corporation  is  liable  as  a  common 
carrier  for  such  personal  baggage  only,  and  not  for  merchandise 
delivered  by  the  passenger  as  baggage,  without  clear  proof  of  an 
agreement  to  that  effect.  If  merchandise,  not  disclosed,  is  in- 
cluded in  the  passenger'^  baggage,  the  corporation  is  not  responsi- 
ble for  it  as  a  common  carrier.  CoUhis  v.  Boston  £  Maine  Rail- 
ready  10  Gush.  506;  Stxmson  v.  Connecticut  River  Railroad,  98 
Mass.  83 ;  Connolly  v.  Warren,  lOG  ^luss.  146 ;  s.  c,  8  Am.  Rep.  300; 
Macrow  v.  Great  Western  Railway,  L.  R.,  6  Q.  B.  612.  Such  an 
agreement  cannot  be  proved,  or  such  a  responsibility  created,  by 
mere  evidence  of  a  custom  of  passengers  to  take  with  them,  and  of 
railroad  corporations  to  carry,  similar  packages  as  personal  baggage ; 
or  by  evidence  that  the  package,  delivered  by  the  passenger  as  bag- 
gage, is  of  such  form  or  appearance  as  to  raise  a  doubt  or  suspicion 
or  inference  that  it  contains  merchandise.  Stimson  v.  Connecticut 
Jitver  Railroad,  abovo  cited  ;  Ailing  v.  Boston  <&  Albany  Railroad, 
126  Mass.  121 ;  s.  c,  30  Am.  Rep.  667  ;  Michigan  Central  Railroad 
V.  Carrow,  73  111.  348  ;  s.  c,  24  Am.  Rep.  248 ;  Cahill  v.  London  <6 
JVbrihwetfiern  Railway,  10  C.  B.  (N.  S.)  154,  and  13  id.  818;  Belfast 
£  Ballymena  Raihoay  v.  Keys^  9  H.  L.  Cas.  666. 

It  has  indeed  oeen  said  by  eminent  English  judges,  that  if  the 
earner  accepts  for  transportation,  as  persocal  luggage  of  a  passen- 
Vol.  XXXiV  —48 
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ger,  articles  tlmt  the  carrier  knows  to  be  merchandise,  he  will  be 
liable  for  their  loss,  though  not  arising  from  his  negligence.  Parke, 
B.,  in  Ghreat  Northern  Railway  v.  Shepherd^  8  Exch.  30,  38;  CocK- 
BUKX,  C.  J.,  in  13  C.  B.  (N.  S.)  819,  and  in  L.  R.,  6  Q-  B.  619. 
But  as  the  decision  in  each  case  was  in  favor  of  the  carrier,  the 
court  had  no  occasion  to  consider  what  would  be  sufficient  evidence 
of  such  acceptance. 

In  Hannibal  Railroad  v.  Stoifty  12  Wall.  262,  the  railroad  cor- 
poration, at  the  requirement  of  a  military  commander,  in  time  of 
war,  furnished  transportation  for  his  troops,  their  baggage,  camp 
equipments,  arms  and  munitions,  and  the  chattels  of  himself,  as 
well  as  of  an  army  surgeon,  including  a  considerable  amount  of 
furniture;  but  no  contract  for  the  transportation  was  made  until 
the  arrival  of  the  command  at  its  destination,  when  the  amount  of 
compensation  for  the  transportation  of  the  whole  was  agreed  upon. 
Such  was  the  case  of  which  the  court,  in  an  action  brought  by  the 
surgeon  to  recover  for  the  loss  of  his  baggage  and  furniture,  said: 
'^  Where  a  railroad  company  receives  for  transportation,  in  cars 
which  accompany  its  passenger  trains,  property  of  this  character, 
in  relation  to  which  no  fraud  or  concealment  is  practiced  or  at- 
tempted upon  the  employees,  it  must  be  considered  to  assume,  with 
reference  to  it,  the  liability  of  common  carriers  of  merchandise.'' 
"If  property  offered  with  the  passenger  is  not  represented  to  be 
baggage,  and  it  is  not  so  packed  ais  to  assume  (hat  appearance,  and 
it  is  received  for  transportation  on  the  passenger  train,  there  is  no 
reason  why  the  carrier  shall  not  be  held  equally  responsible  for  its 
safe  conveyance  as  if  it  were  placed  on  the  freight  train,  asundonbt* 
odly  he  can  make  the  same  charge  for  its  carriage." 

In  Sloman  v.  Great  Western  Railway y  67  N.  Y.  208,  additional 
compensation  was  demanded  and  paid,  and  a  special  receipt  given, 
at  the  time  of  accepting  the  goods,  and  no  point  was  made  at  the 
trial  that  the  baggage-master  was  not  authorized  to  receive  them  as 
freight.  In  Graff  am  v.  Boston  and  Maine  R.  J2.,  C7  Me.  234,  the 
plaintiff's  trunk  was  not  delivered  to  the  defendant  corporation  as 
personal  baggage,  nor  for  transportation  on  the  same  train  with  him, 
but  to  be  carried  on  a  subsequent  day,  and  therefore  as  merchandise 
for  which  the  corporation  would  be  entitled  to  charge  a  reasonable 
compensation. 

In  the  case  at  bar,  the  plaintiff  offered  and  delivered  the  bandies 
as  his  personal  baggage,  and  requested  that  they  might  be  checked 
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as  such ;  and  the  baggage-master  gave  him  checks  for  them  accord- 
iugly^  as  he  was  bonnd  to  do  for  personal  baggage  of  passengers  by 
the  statate  of  1874,  ch.  372,  §  136.  There  T^as  no  evidence  that 
either  the  plaintiff  or  the  baggage-master  agreed  or  intended  that 
they  should  be  carried  as  freight,  or  that  the  baggage-master  had 
any  authority  to  receive  freight  on  a  passenger  train,  or  to  bind  the 
corporation  to  carry  merchandise  as  personal  baggage.  The  case 
cannot  be  distinguished  in  principle  from  the  previous  decisions  of 
this  court  already  cited.  Evidence  tending  to  show  that  the  baggage- 
master  knew  or  supposed  the  bundles  to  contain  merchandise,  or  that 
other  passengers  had  similar  bundles,  would  not  warrant  the  jury 
in  finding  that  the  defendant  agreed  to  transport  the  plaintiff's 
merchandise,  or  became  liable  therefor  as  a  common  carrier.  The 
instructions  under  which  the  case  was  submitted  to  the  jury  were 
therefore  erroneous,  and  the  exceptions  must  be  sustained. 

Exceptions  sustained. 


KoR  BT  TBB  RamimuL  —The  attempt  to  distinguish  Slonuin  r.  TtaUtoay^  87  N .  Y.  206,  in 
this  case  is  not  entirely  succesBfuL  The  additional  compensation  was  demanded  and  paid, 
and  the  receipt  given  for  '*  extra  baggage,"  and  yet  the  railway  company  was  held  mider 
the  circumstances  for  the  loss  of  the  merchandise.    The  court  said: 

**  The  court  at  General  Term  placed  its  decision  granting  a  new  trial  on  the  sole  ground 
that  there  was  no  eyidence  to  show  that  the  baggage-master  who  received  the  trunks  had 
notice  of  the  fact  that  they  contained  any  thing  other  than  the  ordinaiy  baggage  of  Marcus 
J,  Sloman,  the  agent  of  the  plaintiff.  It  does  not  appear  that  it  was  stated,  in  terms,  to 
the  tMggage-master  what  the  trunks  containod,  but  the  Jury  had  the  right  to  consider  the 
surrounding  circumstances,  the  appearance  of  the  passenger  and  of  the  articles,  the  con^ 
Teraatum  between  the  passenger  and  the  baggage-master,  and  the  dealing  between  them, 
mod.  it  they  indicated  that  the  trunks  were  not  ordinary  baggage,  or  received  or  treated  as 
such,  the  Jury  had  the  right  to  draw  the  inference  of  notice,  and  that  they  were  received  as 
frelgltt. 

**  It  appean  that  the  passenger,  Marcus  J.  Sloman,  was  a  lad  of  eighteen,  the  son  of  the 
jrfaiiitiff ,  and  employed  by  him,  on  a  salary,  as  travelling  agent  to  sell  clothing  by  sample, 
and  that  the  trunks  in  question  contained  the  samples.    He  had  with  him,  besides  the  two 
trunlca,  a  valise  which  contained  his  personal  baggage.    The  trunks,  as  dencribed  in  the 
•▼idenoe,  do  not  appear  to  have  presented  the  appearance  of  ordinary  travelling  trunks. 
Ttomy  were  thirty  inches  long,  twenty-seven  deep  and  twenty-four  wide.    One  was  covered 
^rftli  oil-cloth  and  the  other  was  of  wood.    Marcus  testified  that  the  baggage-master  at 
Plint  aeked  him  where  he  wanted  them  checked  to,  and  he  replied  that  he  did  not  know  at 
tbat  time,  as  he  had  sent  a  dispatch  to  a  customer  at  Fentonville  to  know  if  he  wanted  any 
floods*  and  if  he  did  not,  he  (Marcus)  wanted  to  go  to  Rochester,  as  he  expected  to  meet 
sosne  customers  on  the  train;  that  shortly  before  the  train  was  due  witness  bought  a  ticket 
tftr  Rochester,  and  went  to  the  baggage-master  and  asked  him  to  check  the  trunks  to 
r,  which  he  did,  and  witness  paid  him  two  dollars.    The  trunks  were  not  weighed, 
1%  does  not  appear  In  the  evidence  for  what  the  charge  of  two  dollars  was  made.    The 
it  gave  witness  a  written  receipt  for  the  two  trunks,  headed  *  receipt  ticket 
baggage  and  dogs.*   The  oaggage-master  was  called  by  the  defendant  as  a  wit- 
Be  gives  a  different  statement  of  the  conversation ;  says  that  Slomao  paid  him  only 
^10^  dollar;  admits  that  the  baggage  was  not  weighed,  but  does  not  state  what  the  dollar 
,,mi    paid  for,  nor  whether  he  jnderstood  what  the  trunks  contained,  nor  whether  lie 
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received  them  as  baggage  or  freight ;  neither  was  there  aoy  evidence  as  to  any  reguladoii 
of  the  company  for  charging  extra  compensation  for  the  carriage  of  baggage  of  paa> 
sengers. 

**  We  tliink  that  upon  this  evidence  the  judge  was  justified  in  submitting  the  question  aC 
notice  to  the  jury.  If  they  believed  the  testimony  of  the  young'man,  Marcus,  the  baggage- 
master  had  notice  that  he  was  travelling  for  the  purpose  of  selling  goods,  and  carrying 
these  trunks  for  that  purpose,  as  the  place  to  which  he  wished  them  carried  depended  upon 
his  meeting  with  customers.  It  was  highly  improbable  that  a  lad  of  his  age,  and  travelling 
on  such  business,  would  carry  with  him  such  large  trunks  for  the  transportation  of  his 
personal  effects;  and  the  fact  that  the  baggage-master  charged  or  recttved  extra  pay  for 
their  carriage  is  some  evidence  that  they  were  not  regarded  as  ordinary  traveller's  bag- 
gage, especially  as  the  defendant  did  not  offer  any  explanation  of  what  the  charge  was  for. 
From  all  the  circumstances,  the  juiy  were,  we  think,  authorized  to  draw  the  inference  that 
the  baggage-master  understood  that  the  agent  was  travelling  for  the  purpose  of  seUing 
goods,  and  that  these  trunks  contained  his  wares;  that  he  was  not  entitled  to  have  them 
carried  as  his  ordinary  baggage,  and  therefore  the  extra  charge  was  made,  and  they  were 
carried  as  freight. 

"  The  point  is  raised,  on  this  appeal,  that  the  evidence  does  not  show  that  the  baggage- 
master  had  authority  to  receive  the  trunks  as  freight.  No  such  point  was  raised  at  the 
trial,  nor  was  there  any  evidence  that  it  was  out  of  the  usual  course  of  business,  <Mr  con- 
trary to  the  regulations  of  the  company,  to  transport  freight  on  the  passenger  trains.  The 
only  evidence  on  that  point  is  the  testimony  of  the  baggage-mat»ter  that  he  had  nothing  to 
do  with  the  freight  department.  The  authority  of  the  baggage-master  seems  to  have  been 
assumed,  and  he  was,  in  the  receipt  given  for  the  trunks,  as  well  as  in  the  motion  for  a 
nonsuit,  designated  as  the  agent  of  the  defendant.  The  motion  for  a  nonsuit  was  made 
upon  the  express  ground  that  there  was  no  evidence  to  submit  to  the  jury  upon  the  <iiie»> 
Uon  whether  the  defendant's  ageift  was  notified  that  the  baggage  was  other  than  ordinair 
baggage.  His  authority  to  receive  it  if  it  was  not  ordinaiy  baggage  was  not  quesdoiied. 
Tho  only  point  was,  whether  there  was  evidence  of  notice  to  him.  It  is  too  late  now  to 
raise  the  question  of  his  authority.  If  it  had  been  raised  on  the  trial  evidence  mig^  have 
been  given  on  that  subject.^'  * 

On  the  last  point  the  case  is  distinguished  from  the  principal  case. 

Mr.  Thompson  says  (Carriers  of  Passengers,  523):  **  If  he  is  notified  of  the  fad,"— of  tte 
goods  not  being  personal  baggage  —  "  or  if  they  are  carried  openly,  or  so  packed  that  their 
nature  is  obvious,  and  the  carrier  accepts  them  for  carriage  without  objecUoo,  the  law 
presumes  an  undertaking  on  his  part  to  carry  them  as  baggage,  and  he  will  be  liable  for 
their  Ioes  as  if  they  were  properly  baggage."  CitUig  Qrtai  Northern  B.  Co  x.  Shejttierd^S 
£xch.  80;  Stoncman  v.  Eric  if.  Co.,  52  N.  Y.  429;  HeUman  v.  HoUiday,  1  Woolw.  985;  Mit^ 
tcr  V.  Pacific  2i.  Co.,  41  rJo.  503.  *'  But  in  order  to  make  the  company  liable  under  sock 
circumstances,  the  facts  must  be  such  as  to  leave  no  room  for  mistakes.  The  package 
must  be  such  as  to  obviously  indicate  that  its  contents  are  not  baggage.  Thus,  when  a 
traveller  carried  with  him  a  box  covered  with  a  black  leather  case,  on  the  top  of  whidi  was 
painted  in  the  center,  lengthwise,  his  name,  in  white  letters  about  two  inches  kng,  and  oft 
each  end  of  which  was  painted  the  word  'glass,'  also  in  white  letten  about  two  inches 
long,  and  which  had  around  it  two  black  leather  straps  between  the  word  ^glaas.'  it  was  I 
that  the  appeAranoe  of  the  box  did  not  so  plainly  indicate  that  its  contents  waw  ] 
as  to  render  the  plaintiff  liable  for  i  ts  loss.  Eble,  C.  J.,  said :  '  It  seems  to  me  that  it  would  b» 
introducing  a  most  pernicious  rule  to  hold  that  if  a  package  which  from  its  appeamnoeift 
likely  to  contain  merchandise  is  brought  to  a  railway  by  a  pass^iger,  the  company's  servanlB 
are  bound  to  inquire  if  it  consists  of  what  is  ordinarily  tmderstood  to  be  perwmal  baggage  or 
merchandise,  at  the  peril  of  being  held  liable  for  a  loss  if  loss  occurs.*  Cahm  ▼.  Lomdon,  cCc^ 
Co..  10  C.B.  (N.  S.)  154;  13  id.  818.  So  in  a  Canadian  case.  He^it  appeared  that  the  plalBtir 
delivered  to  the  defendants'  servant  a  box  containing  only  rare  plants  and  rooes  tnteodedfar- 
sale,  saying  that  he  would  pay  for  it,  and  the  servant,  after  examining  his  ticket,  said  tfaaft 
there  w  as  nothing  to  pay,  and  that  it  might  go  with  the  plaintiff  in  the  train.  The  pUizil- 
iff  testified  that  the  box  was  marked  somewhere,  *■  plants  perishable,'  bat  he  could  not  i 
that  defendants'  officers  saw  it,  and  it  was  sworn  that  if  they  had  been  notified  that  it 
freight  or  merchandise,  it  would  not  have  be&a  taken.  On  these  facts  the  ooort  held 
the  defendants  were  not  liable."    Lee  v.  Grand  Truiik  By.  Co,,  M  U.  C.  (Q.  B.)  SBO. 
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In  SCimoium  y.  Erie  By.  Co.y  dtdd  by  Mr.  Thompson,  the  flnding  was  that  the  railway 
company  demanded  and  received  ten  dollars  *^  as  freight "  for  the  carriage  of  the  packages. 
«&d  there  was  no  flnding  that  they  were  received  and  paid  for  as  extra  baggage,  and  there 
was  no  proof  of  misrepresentation  or  concealment.  The  company  were  held  for  the  mar- 
xhandise  as  well  as  the  baggage.  The  remark  that  *'if  the  carrier  knew  or  had  notice  of 
the  character  of  the  goods  taken  as  baggage,  and  still  undertook  to  transport  them,  he  is 
liable  for  their  loss,  although  they. are  not  travellers'  baggage,"  must  therefore  be  under- 
stood with  reference  to  a  case  where  they  are  paid  for  as  freight. 

In  the  Minter  case,  cited  by  Mr.  Thompson,  the  merchandise  consisted  in  a  roll  of  carpet, 
for  which  the  railway  company  was  held  responsible,  it  being  apparent  that  it  was  not 


See  Perm  Co,  v.  Millar,  35  Ohio  St.  Ml,  as  to  the  Uability  of  the  carrier  as  warehouseman 
iB  the  like  case. 


Orokabty  V.  City  of  Boston. 

(127  Mass.  820.) 
Municipal  eorpontHon — negligence — elippcry  iidewalk. 

J/vtxere  a  foot-pasBeDger,  nBing  due  care,  is  injured  by  falling  on  a  portion  of 
a  city  sidewalk  made  of  glass  and  iron,  and  worn  smooth  and  slippery,  solely 
in  consequence  of  its  slipperiness,  lie   can  maintain  an  action  against  the 

citj  therefor,  as  for  a  defect  in  a  highway  for  which  the  city  is  liable  by 

atatute. 

ACTION  for  personal  injuries  occasioned  by  a  defect  in  a  city 
street. 
The  plaintiff  offered  to  prove  that  the  **  Hyatt  patent  cover, " 
mentioned  in  the  opinion,  was  composed  of  small  lights  of  glass 
•each  set  in  an  iron  frame,  and  the  whole  frame  of  lights  surrounded 
by  an  iron  border  about  four  inches  wide,  which  border,  as  well  as 
the  iron  inclosing  each  light,  was  originally,  or  when  put  down, 
thickly  studded  with  projecting  bolts  or  slugs,  thus  presenting  a 
rough    surface  as  a  precaution  for  the  safety  of  persons  thereon 
travelling,  to  prevent  slipping  ;  and  that  the  defendant,  in  obedi- 
ence to  a  city  ordinance,  had  long  been  in  the  practice  of  causing 
sach  covers  to  be  re-perforated  and  studded  anew  with  such  bolts 
<}r  alngB,  as  often  as  they  became  worn  down  smooth.     The  opinio u 
states  other  facts.     The  case  was  reserved. 

Cf,   G^  5%oma«,  for  plaintiff. 
£f;   JFI  Putman,  for  defendant. 
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SouLE,  J.  This  case  presents  the  single  qaestion  whether  the 
evidence  offered,  if  admitted,  would  have  warranted  the  jnry  in 
finding  that  the  sidewalk  on  which  the  plaintiff  fell  was  oat  of  re- 
pair or  defective  within  the  meaning  of  the  Glen.  Stats.,  ch.  44,  §  22. 
In  other  words,  can  we  say,  as  matter  of  law,  that  the  plaintiff 
offered  no  evidence  of  a  defect  in  the  walk? 

It  is  to  be  remembered  that  the  qaestion  of  dae  care  on  the  part 
of  the  city  of  Boston  is  not  involved.  The  liability  of  cities  for 
defects  in  highways  is  created  wholly  by  the  statate,  and  if  the  de- 
fect has  existed  for  twenty-f oar  hours,  does  not  depend  in  any  degree 
on  the  carefulness  or  negligence  of  the  city.  The  inquiry  is  purely 
as  to  the  condition  of  the  way ;  and  if  it  was  defective,  it  is  imma- 
terial whether  tlie  defect  arose  from  causes  within  or  without  the 
control  of  the  city ;  whether  from  sudden  and  violent  action  of  the 
elements,  or  from  gradual  and  imperceptible  change  and  decay,  or 
from  the  direct  and  intentional  act  of  individuals.  Billings  v. 
Worcester,  102  Mass.  329 ;  s.  c,  3  Am.  Eep.  460. 

The  plaintiff  offered  to  show  that  a  *^  Hyatt's  patent  cover,''  made 
in  part  of  glass  and  partly  of  iron,  formed  a  portion  of  the  surface 
of  the  sidewalk,  and  had  been  so  changed  by  wear  as  to  be  smooth 
and  slippery,  and  that  she  stepped  on  it,  and  slipped,  wholly  by 
reason  of  its  smoothness,  and  fell  and  was  hurt  The  defendant 
contends  that,  inasmuch  as  the  general  surface  of  the  walk  was 
level,  and  the  "cover"  was  level  with  the  rest  of  the  walk,  there 
was  no  evidence  of  a  defect.  This  position  cannot  bo  maintained. 
It  cannot  be  said,  as  matter  of  law,  that  smoothness  and  slippen* 
ness  of  a  sidewalk  resulting  from  the  condition  of  the  surface  of 
the  material  of  which  the  walk  is  made,  and  not  dependent  on  nor 
resulting  from  atmospheric  influences,  may  not  render  the  walk  so 
unsafe  and  inconvenient  for  travellers  thereon,  as  to  be  defective 
and  out  of  repair  within  the  meaning  of  the  statute.  If  a  walk  is 
constructed  of  material  so  smooth  and  hard  that  travellers  shod  in 
the  ordinary  way  are  defeated  or  obstructed  in  their  attempts  to 
pass  over  it  by  inability  to  get  the  hold  upon  it  with  their  feel 
which  is  necessary  to  their  walking  forward,  or  the  want  of  which 
causes  them  to  lose  their  balance  and  fall,  such  walk  cannot  be  said, 
as  matter  of  law,  to  be  safe  and  convenient  And  if  in  a  sidewalk, 
the  chief  part  of  which  is  in  proper  condition  for  travel,  a  BmaO 
part  of  the  surface  is  constructed  of  material  different  from  the 
remainder,  and  so  smooth  and  slippejry  that  a  foot  traveller,  stepping 
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Boddenly  upon  it  from  the  portion  otherwise  constmcted,  necessarily 
or  probably  slips  and  is  likely  to  fall,  it  cannot  be  said^  as  matter  of 
law^  that  snch  walk  is  not  defective. 

It  is  no  answer  to  this  doctrine,  as  applied  to  the  case  at  bar,  to 
say  that  the  plaintiff  makes  no  claim  that  the  sidewalk  and  the 
coTer  were  not  constrncted  of  proper  materials.     The  allegation  of 
the  plaintiff  is  that  the  walk  was  defective.    The  inquiry  is  as  to  its 
condition,  taking  into  consideration  its  location  and  the  amount  of 
travel  to  which  it  was  subject    There  is  no  concession  that  the 
materials  were  proper,  and  it  is  not  necessary  to  consider  that  ques- 
tion.    It  is  obvious,  however,  that  materials,  which  under  certain 
conditions  would  be  proper  for  constructing  the  surface  of  side- 
walks   in  some  localities,    would,   under  certain  conditions,  be 
improper  for  snch  use  in  other  localities.     Iron  gratings,  for  exam- 
ple, which  might  be  proper,  laid  with  the  bars  at  right  angles  to 
the  line  of  the  walk,  on  a  level  spot,  and  covering  a  small  space  im- 
mediately adjiicent  to  the  building  standing  next  the  street,  could 
not,  BB  matter  of  law,  be  held  to  constitute  no  defect,  if  laid  with 
the  bars  running  longitudinally  with  the  walk,  where  it  was  con- 
fltneted  on  a  steep  grade. 

It  is  argued  that  the  position  of  the  defendant  is  sustained  by 
the  series  of  cases  in  which  we  have  held  that  mere  slipperiness, 
caused  by  smooth  ice  on  a  sidewalk,  is  not  a  defect  which  renders 
cities  or  towns  liable  for  injuries  sustained  in  consequence  thereof. 
Those  cases,  however,  are  put  upon  the  ground  that  it  cannot  be 
supposed  to  have  been  the  intention  of  the  legislature  to  cast  on  the 
towns  a  duty  so  impossible  of  performance  as  would  be  that  of  pro- 
tecting  the  sidewalks  from  the  slipperiness  caused  by  moisture  and 
frost  m  such  a  climate  as  ours.    Stanton  v.  Springfieldy  12  Allen, 
566;  Luther  v.  WfyrcMter^  97  Mass.  268;  Billings  v.  WorcesteryuU 
supra  ;  JMzgerald  v.    Woburn,  109  Mass.  204.     These  cases  are 
csrefall J  guarded  in  statement^  and  all  contain  the  limi tat  ion  that  the 
walks  mast  be  properly  constructed,  and  so  as  not  to  cause  an  un- 
natural accumulation  of  ice  upon  them.    And  cities  and  towns  are 
not  oxempt  from  liability,  if  the  snow  and  ice  are  permitted  to  lie 
npoa   the  walk  in  ridges  which  become  obstacles  to  travel,  even 
thongh  the  traveller's  fall  be  caused  by  slipping  on  the  side  of  the 
ridge  and  not  by  stumbling  against  it    Morse  v.  Sastanf  109  Mass, 
446.     The  above-cited  cases  stand  on  the  doctrine,  not  that  the  ice- 
eorered  sidewalks  are  safe  and  convenient  for  travel,  but  that  their 
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want  of  safety  comes  from  a  caase  against  which  the  legislature  did 

not  intend  to  provide  that  towns  and  cities  should  guard,  and  is  not, 

therefore,  a  defect  or  want  of  repair  within  the  meaning  of  the 

statute.    The  defective  condition  of  a  sidewalk  caused  hy  original 

faulty  construction,  or  by  wear  of  the  material,  by  the  action  of 

natural  causes  such  as  storms,  floods,  hurricanes,  in  changing  the 

surface  of  the  walk,  is  manifestly  within  the  statute,  as  has  been 

repeatedly  decided. 

A  majority  of  the  court  are  of  opinion  that  the  evidence  offered 

would  have  warranted  a  finding  that  the  sidewalk  on  which  the 

plaintiff  fell  was  defective,  excluding  the  proof  of  the  city  ordinance, 

which  had  no  power  to  change  the  statute  liability  for  defects  in 

highways. 

C(ue  to  stand  for  triaL 


Dows  V.  FA.KEUIL  Hall  Insurance  Compaky  ;  Samb  v.  Trai>- 
KRS  AND  Mechanics'  Insurance  Company;  Same  t.  Mer- 
chants' Insurance  Company. 

<mMaa8.846.) 

Insurance  — fire  —  explosion  — faU, 

Three  policies  of  fire  insaranoe  provided  sabstantially  that  the  company  shoald 
not  be  liable  in  case  of  explosion  unless  fire  ensued,  and  then  only  for  the 
damage  by  such  fire,  one  of  the  policies  limiting  the  proTision  to  the  explo- 
sion of  gunpowder  or  a  steam-boiler ;  and  one  of  them  also  provided  that  if  a 
building  should  fall,  except  as  the  result  of  a  fire,  the  insurance  shoald  im« 
mediately  cease.  By  an  explosion  of  inflammable  gas  in  the  building  in 
sured,  the  larger  part  of  the  walls  on  two  sides  was  blown  out,  and  the  roof 
and  partitioDS  fell  in,  and  the  ruins  of  the  building  and  ita  contents 
immediately  set  on  fire  by  coals  from  a  stove  therein.  HM^  that  the 
pany  was  liable  on  all  the  policies.     {See  note,  p.  887.) 

ACTION  on  fire  insurance  policies.    The  opinion  states  the 
Verdict  for  plaintiff. 

B.  F.  Butler  and  Z>.  B.  Govey  for  plaintiflEl 

0,  R,  TVain,  for  defendants  in  the  first  and  third 

D.  S.  RiclutrdsoUy  for  defendant  in  the  second  case. 
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Gray,  C.  J.  These  actions  are  brought  upon  three  policies  of 
insunmce,  each  of  which  insures  the  plaintiff  against  loss  or  dam- 
age by  fire  ''on  his  stock  in  trade  as  an  apothecary,  contained  in 
brick  building  situate  525  Washington  street  corner  of  LaGrange 
street,  lioston." 

The  evidence  at  the  trial  tended  to  show,  that  by  a  sudden  com- 
bustion of  inflammable  gas,  brought  into  contact  with  some  burn- 
ing substance,  an  explosion,  accompanied  by  a  flash  of  light  and  a 
loud  report,  took  place  in  one  of  the  upper  stories  of  the  building, 
which  was  of  such  force  as  to  lift  up  the  roof  ovi  r  the  rear  part  of 
the  building,  to  blow  outward  the  larger  portion  of  the  walls  on 
the  two  sides  next  the  streets,  and  to  cause  the  instantaneous  fall 
of  the  whole  roof,  the  interior  partitions  and  the  contents  of  the 
rooms,  including  a  stove  with  a  coal  fire  burning  therein,  in  a  mass 
of  ruins  U|X)n  the  plaintiff's  shop  in  the  lower  story;  and  that  im- 
mediately after  the  explosion  and  fall,  a  fire,  caused  thereby,  and 
kindled  by  the  burning  coals  from  the  stove,  broke  out  in  the  fallen 
ruins,  and  destroyed  the  plaintiff's  stock  to  the  amount  insured  by 
all  the  policies. 

The  explosion  in  the  upper  story  having  been  caused  by  fire,  the 
insurers,  if  no  clause  had  been  inserted  restricting  their  liability  for 
losses  by  explosion,  would  have  been  liable  for  the  losses,  whether 
by  the  explosion  or  by  the  subsequent  fire,  to  the  amount  of  the  in- 
snrance.  Scripture  v.  Loioell  Ins.  Co.,  10  Gush.  350.  The  verdicts 
charged  the  defendants  only  with  the  destruction  of  goods  by  the 
Ore  which  broke  out  immediately  after  the  destruction  of  the  build- 
ing and  before  there  had  been  opportunity  to  removp  the  goods. 
The  description  of  the  goods  in  the  policies  as  '*  contained  in  brick 
building ''  does  not  prevent  the  insurers  from  being  held  liable  for 
this  loss.  This  point  was  adjudged  in  Lewis  v.  Springfield  Ins,  Co,^ 
10  Gray,  159,  which  does  not  appear  to  have  been  brought  to  the 
notice  of  the  court  that  decided  Nave  v.  Home  Ins.  Co,,  37  Miss. 
430,  cited  for  the  defendants. 

The  rights  of  the  ]>arties  depend  upon  tho  legal  effect  of  the 
apecial  clauses  inserted  in  tho  several  policies. 

By  tfie  policy  of  the  Faneuil  Ilall  Insurance  Company,  '^  in  case 
steam  power  is  used  in  or  about  the  property  insured,  and  the  boiler 
shall  burst,  or  any  property  insured  is  struck  by  lightning  or  dam- 
aged by  explosion  from  any  cause,  this  company  is  not  liable  unless 
fire  ^laucfl,  and  then  for  the  loss  or  damage  by  fire  only.''  If  this 
Vol  XXXTV— 49 
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clause  had  provided  that  the  insurers  should  not  be  liable  at  all  in 
case  of  explosion,  they  might  not  have  been  liable  for  a  loss  by  the 
fire  which  the  explosion  brought  into  contact  with  the  plaintiflTs 
property.  SL  John  v.  American  Ins.  Co.,  UN.  Y.  616;  Insurance 
Co.  V.  Tweedy  7  Wall.  44.  But  the  exemption  in  case  of  explosion, 
not  being  unqualified,  but  being  restricted  by  the  exception  *' un- 
less fire  ensues,  and  then  for  the  loss  or  damage  by  fire  only," 
while  it  affirms  the  exemption  of  the  company  from  liability  for 
loss  in  consequence  of  an  explosion,  in  producing  which  loss  fire 
has  no  part,  clearly  affirms  its  liability  for  loss  by  fire  i-nsuing  upon 
an  explosion,  whether  the  fire  is  kindled  by  the  explosion  itself  or 
by  any  other  cause.  Briggs  v.  North  American  Ins,  Co.,  53  N.  Y. 
446. 

Among  the  conditions  upon  which  the  policy  of  the  Traders  and 
Mechanics'.  Insurance  Company  is  declared  to  be  made  and  accepted 
is  one  that  the  company  shall  in  no  event  be  liable  '^for  any  dam- 
age caused  by  the  explosion  of  gunpowder  on  storage,  or  a  steam- 
boiler,  except  60  far  as  the  property  after  the  explosion  shall  be 
destroyed  by  fire.''  The  reasons  already  stated  for  the  decision 
against  the  Faneuil  Hall  Insurance  Company  are  applicable  to  this 
case  also;  and  as  the  clause  does  not  in  any  degree  restrict  the  lia- 
bility of  the  insurers  for  explosion  by  any  other  cause  than  gun- 
powder or  a  steam-boiler,  they  would  be  liable  under  the  general 
rule  affirmed  in  Scripture^s  case,  above  cited. 

The  case  of  the  Merchants'  Insurance  Company  presents  a  more 
doubtful  question,   which  has  been  submitted  by  tha  parties  on 
briefs  to  the  consideration  of  all  the  judges.  The  policy,  besides  pro- 
viding that  this  company  shall  not  be  liable  '^  for  any  loss  caused 
by  the  explosion  of  gunpowder  or  any  explosive  substance,  nor  by 
lightning  or  explosions  of  any  kind,  unless  fire  ensues,  and  then  for 
the  loss  or  damage  by  fire  only,  which  loss  shall  be  determined  by 
the  value  of  the  damaged  property  after  the  casualty  by  explosion 
or  lightning,"  contains  this  additional  and  distinct  provision,  whick 
is  not  in  either  of  the  other  policies:  "  If  a  building  shall  fall,  ex- 
cept as  the  result  of  a  fire,  all  insurance  by  this  company  on  it  or 
its  contents  shall  immediately  cease  and  determine." 

The  question  is,  whether  this  last  provision  is  applicable  to  the 
facts  of  the  case,  and  in  the  opinion  of  a  majority  of  the  jadgea  it 
is  not  The  provision,  being  introduced  by  the  insurers  and  for 
their  benefit,  is,  by  a  familiar  rule,  to  be  oonstmed  in  case  of 
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biguitj  most  strongly  against  them.  It  appears  to  us  to  have  hud 
in  view  the  case  of  a  bnilding  falling  by  reason  of  inherent  defects, 
or  by  the  withdrawal  of  the  necessary  support,  as  by  digging  away 
the  underlying  or  adjacent  soil.  It  might  perhaps  include  the  case 
of  a  building  thrown  down  by  a  storm  or  flood  or  earthquake.  But 
it  would  be  construing  this  provision  too  liberally  in  favor  of  the 
insurers  to  hold  it  to  include  the  case  of  the  destruction  of  a  buil  1- 
ing  by  an  explosion  within  the  building  itself,  and  of  a  fire  imme- 
diately ensuing  upon  and  connected  with  such  an  explosion,  the 
measure  of  the  liability  for  which  has  been  carefully  and  precisely 
define<l  in  the  previous  provision  of  the  policy. 

The  result  is  that  in  each  case  there  must  be  judgment  on  the 

verdict  for  the  plaintiff. 

Judgment  accordingly. 

NoTs  BT  TBrf  RcFoim.— See  Buck  t.  In$,  Co.tanU ,  and  note.  In  Wcuhburn  v.  Miami 
VaUey,  Union  and  FldeUty  Ins.  Om.  United  States  Circolt  Ck>urt,  district  of  Ohio,  MajM, 
18B0, 9  Ins.  Law  Jour.  761,  the  Insurance  was  on  a  floiurmlU  In  which  a  fire  was  foHowed  bj 
an  explosion  of  flour  dust  which  destroyed  the  miU.  The  policy  of  the  M.  Company  stipu- 
lated that  it  should  not  be  liable  for  loss  by  explosion  unless  fire  enstied  and  then  for  loss 
by  fire  only,  and  euumerated  certain  explosive  articles  whose  Iceeping  was  prohibited.  The 
policy  of  the  F.  Company,  after  prohibiting  the  keeping  of  certain  explosives,  provided  that 
the  company  should  not  be  liable  **  for  any  loss  caused  by  the  explosion  of  gunpowder,  or 
any  explosive  substance,  nor  explosion  of  any  kind,  unless  Are  ensues,  and  then  for  tho 
loss  or  damage  by  Are  only.^'  The  policy  of  the  U.  Ciompany  provided  that  it  should  not 
be  liable  "  for  loss  or  damage  occasioned  by  the  explosion  of  a  steam-boiler,  gunpowder, 
or  any  other  explosive  substance,  except  only  such  loss  as  shall  result  from  fire  that  may 
cnsae  therefrom;  nor  shall  the  company  be  liable  for  any  loss  by  such  fire,  unless  privilege 
■hall  have  been  given  in  the  policy  to  keep  such  articles/'  Held,  that  there  was  nothing 
in  the  policies  to  withdraw  their  protection  in  case  of  fire,  although  an  explosion  was  an 
incident  of  such  fire.  The  companies  were  protected  against  Are  resulting  from  an  explo- 
■ton,  but  not  against  an  explosion  as  the  result  of  a  Are.  Eeld,  that  the  term  explosives 
does  not  apply  to  explosives  accidentally  present  of  a  known  Axed  character,  and  an  ele- 
ment of  the  business,  like  AouiMlust. 

The  court,  Swatxb,  J.,  said:  '*  Giving  a  literal  view  to  the  language  of  the  second  clause, 
'Which  I  have  just  read,  the  policy  was  void  at  the  outset,  and  never  had  any  validity,  be- 
eause  there  was  in  the  mill  from  the  Arst  an  explosive  substance,  to  wit,  Aour-dust,  and 
there  was  no  permit  given  in  the  policy  to  keep  such  substance." 

^*  Now  I  cannot  suppose  that  that  was  the  intention  of  this  comi>any.  The  policy  must 
l»e  construed,  like  all  qther  instruments  in  writing,  in  the  light  of  surroimding  circum- 
stances :  and  I  am  willing  to  construe  this  particular  *  explosive  substance '  as  not  within 
tbe  terms  or  meaning  of  the  particular  language,  of  the  policies  upon  that  subject.*' 

**  It  will  be  observed  that  the  companies  are  protected  wi^h  respect  to  explosives  by  mak- 
ing It  fatal  to  the  policies  to  keep  them ;  the  policies  become  void  if  such  explosives  are 
kept.  Pei^iqM  right  here  I  might  remark  that  that  word  '  kept  *  must  have  a  particular 
«ic:niilcatSonin  this  connection,  and  that  it  does  not  apply  where  explosives  of  a  known 
fljted  character —known  to  be  such  ~  were  accidentally  present  in  the  structure  insured, 
tiut  it  does  apply  where  they  were  kept  there,  knowingly,  in  violation  of  the  terms, 
irbich  the  policy  contains  with  reference  to  them.  That  must  have  been  the  understand- 
ing or  intentiott  of  the  parties  in  reference  to  the  peculiar  substance,  Aour^ust,  which  is 
k%h]y  explosive,  but  which,  as  I  have  remarked,  was  necessarily  present,  and  from  whioii 
the  genesis  of  the  explosion,  out  of  which  this  controveny  has  arisen.** 
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**  Explosives  are  named  only  In  connection  with  fires  which  they  have  produced.  There  is 
nothing  said  about  them  in  connection  with  fires  which  ha%'e  prodaced  them.  Tlie  policiea 
on  that  subject  are  wholly  silent.  Is  not  this  somewhat  romarkahle,  if  the  constmction  con- 
tended for  by  the  companies  be  correct?  In  that  case,  would  not  the  language  of  the  con- 
tract have  naturally  been  that  the  company  will  not  be  liable  for  explosions  and  will  not  be 
liable  for  fires  which  produce  them,  or  fires  which  they  have  produced  ?  The  first  may  de- 
fine the  liability  of  the  company,  and  the  sentence  I  have  just  read  is  certainly  important. 
Would  not  the  policies  have  read,  *  That  they  iiill  not  be  liable  for  explosions  caused  by 
fires,  or  for  fires  caused  by  explosion  ?  *  *' 

**  But  further,  if  it  b&suggc^ed  that  this  would  leave  the  exception  without  any  legal 
effect,  I  would  say  that  there  are  several  obvious  answers.  First,  these  claoses  are  fre- 
quently prepared  by  non-legal  men,  who  do  not  know  the  legal  eifect  of  the  iangnage 
whifth  they  employ  in  such  instruments,  and  I  will  add  that  these  instruments  go  into  the 
hands  of  individuals  who  know  nothing  of  the  l^al  effect  of  these  special  danaes  which 
they  contain.  Again,  if  prepared  by  a  l^;al  hand,  the  writer  may  not  have  known,  probably 
did  not  accurately  know,  the  state  of  the  law  touching  the  subject  to  urtiich  tiae  exception, 
and  the  exception  within  the  exception,  here  in  question,  relate.  Again,  there  is  notliing 
which  in  terms  —  and  this  is  substantially  what  I  have  said  already  —  withdraws  the  ex- 
ception here  in  question  from  the  clause  of  insiu^ance,  as  it  would  be  if  the  construction 
contended  for  by  the  plaintiff^s  counsel  be  sustained.  There  is  nothing  disclosed  which 
tends  to  withdraw  the  subject  of  these  exceptions  (nothing  in  terms,  there  may  be  by  im- 
plication), of  the  clause  here  in  question  from  the  general  language  and  openXioa  of  the 
clause  emx>loyQ<l ;  they  refer  to  fires  which  the  explosion  shall  produce,  and  are  whc^y 
silent  as  to  tlie  fires  which  produce  such  explosions. 

''Again,  insui-tince  policies,  like  all  other  written  contracts,  are  to  be  reasonably  con- 
strue;! ;  }'C't,  as  with  respect  to  cdl  other  written  contracts,  insurance  policies  are  to  be  con- 
Bti*uc\l  most  strongly  against  the  party  making  them,  which  in  this  case  is  the  insurance 
company.  I  deem  it  proper  to  advert  for  a  moment  to  the  case  in  7  Wallace*,  which  I 
did  not  fully  understand  at  the  argument.  The  exception  was  somewhat  similar,  and  the 
fire  happened  in  that  case  from  an  explosion,  producing  a  fire  at  a  distant  point  ftom  the 
site  of  the  insured  property.  A  wind  prevailed  at  the  time,  and  swept  the  fire  a  cxwsider- 
able  distance,  and  the  property  Insured  and  covered  by  the  policy  was  destroyed  by 
fire.  The  company  was  sued,  and  it  defended  on  the  ground  that  the  case  was  covered  by 
the  exception,  which  was  that  the  company  should  not  be  liable  for  a  fire  produced  by  an 
explosion.  That  policy  was  at  the  opposite  pole  from  the  one  here  under  consideration, 
and  the  assured  was  defeated.  He  recovered  nothing.  No  doubt  he  ttougfat  tibat  veiy 
unreasonable,  as  it  seems  to  me  most  persons  would  regard  it.  He  intended  no  doubt  to 
have  his  property  protected  by  that  policy  and  supposed  it  was  protected.  The  Supreme 
Court  of  the  United  States  held  from  principle  that  It  was  not. 

"  It  is  very  possible  that  the  conditions  of  this  clause  (which  were  frequently  brought  to 
my  attention,  for  I  had  a  great  deal  to  do  with  this  head  of  the  law  practioallyX  had  pro- 
duced a  good  deal  of  dissatisfaction,  and  hence  this  clause  was  changed.  If  that  policy  had 
been  the  same  In  this  particular  as  those  under  discussion  here,  then,  irrespective  of  tlfta 
question  of  explosion,  the  party  would  have  been  entitled  to  recover,  but  the  policy  beia^ 
different,  the  result  was  different.    A  change  was  made,  probably  having  its  origin  in  thul 
case  and  others  like  it  —  a  change  was  made  to  meet  that  difllculty.  and  hence  it  is,  per- 
haps, we  have  these  policies  phrased  as  they  are  before  us.    Now*,  to  recur  again  to  tlM» 
proposition  to  which  I  adverted  at  the  outset,  to  wit,  that  there  is  nothing  hrre  which  in 
terms  withdraws  the  protection  against  fire,  although  that  fire  should  involve  an 
sion .    It  seems  to  me  that  there  would  have  been  language  to  that  effect  if  such  had 
the  intention  of  the  parties.    The  intention  of  the  statute  constitutes  the  law;  the  in- 
tention of  the  law-makers  constitutes  the  law ;  the  language  may  be  within  the  let- 
ter of  the  statute  and  not  within  its  meaning,  and  the-  language  may  be  within  its 
meaning,  and  not  within  its  letter.     That  is  a  familiar  proposition.    If  we  can  as- 
certain  the    intention   and   meaning  of    the   parties  here,   that  constitute  the  oon- 
tract  which  it   is  the  object  of    the  court  to  cany  out.      According  to  ih»  tedu&i- 

*JnM.  Co.  V.  Tweed. 
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cal  formality  of  the  law  of  insurance  this  ejcplosion  cannot;  be  ceoogolzed.  It  was  a 
part  of  that  Are,  just  as  much  a  part  of  the  Are,  and  admitted  to  be  such,  covered  by  the 
lusurance,  as  if  there  bad  not  been  an  explosion,  by  the  general  language,  *  insurance 
against  fire.'  If  the  exception  had  not  been  made,  it  would  have  been  considered  (which 
was  conceded  at  the  argument)  a  part  of  the  fire,  and  the  policy  would  have  been  held,  for 
the  purpose  of  this  view  of  the  case,  just  as  effectual,  as  it  regards  the  effects  of  the  ex. 
plosion  produced  1^  the  flre,  if  the  policy  is  now  effectual  with  req>ect  to  fires  produced  by 
an  explosion,  upon  which  the  language  of  the  iMlicy  is  express. " 

In  Briifgs  v.  North  American  and  MercantiU  Insurance  Company^  63  N.  Y.  446,  referred 
to  in  the  principal  ease,  defendant  had  issued  to  plaintiffs  a  policy  of  flre  insurance  upon 
certain  machinery  ustui  for  rectifying  spirits.  The  policy  contained  a  clause  excepting  the 
company  from  liability  forlobses  ''caused  by  lightning  or  explosions  of  any  kind  unless 
lire  ensues,  and  then  for  the  loss  or  damage  by  flre  only.**  Vapors  from  the  works  came 
In  contact  with  the  flame  of  a  lamp,  and  an  explosion  ensued  which  nearly  destroyed  the 
building  and  machinery.  A  fire  resulted,  which  occasioned  some  damage,  but  slight  com- 
pared with  that  caused  by  the  explosion.  Held  that  defendant  was  not  liable  for  the  loss 
•ocasloned  by  the  explosion.    The  court  said : 

**  It  is  not  denied  that  this  was  an  explosion.  If  it  was  in  fact  an  explosion,  then  the 
pciky  provides  that  the  defendant  shall  not  be  liable  for  damages  caused  thereby.  The 
plaintiffs  Insist,  however,  that  an  explosion  caused  by  fire  is  a  fire,  and  therefore  the 
defendant  is  liable  for  the  explosion,  as  for  a  fire.  But  that  reasoning  gives  no  force  to 
the  exception.  It  allows  a  recovery  for  the  explosion,  when  the  policy  expressly  stipu- 
lates that  the  defendant  will  not  be  liable  for  that.  It  may  be  conceded  that  in  the  absence 
cf  this  exception  a  recovery  could  have  been  had  for  the  whole  damage,  as  for  a  loss  by 
fire.  The  authorities  referred  to  by  the  plaintiffs*  counsel  tend  to  that  result.  I  do  not 
think  that  position  will  aid  the  plaintiffs.  An  explosion,  without  this  exception,  if  it  come 
uoder  the  general  head  of  fire,  might  have  afforded  ground  for  recovery,  but  the  defendant 
guarded  against  that  result  by  this  express  stipulation.  The  exception,  too,  is  general, 
taieluding  explosions  by  flre  as  well  as  others. 

**  There  seems  no  reason  for  excluding  an  explosion  like  this  from  the  exception.  There 
was  no  flre  prior  to  this  explosion.  The  burning  lamp  was  not  a  flre  within  the  policy. 
The  machinery  was  not  on  flre,  as  such  a  term  is  ordinarily  used,  until  after  the  explosion. 
The  expkMdon  here  was  the  principal  and  the  flre  the  incident.  In  such  a  case  there  can 
be  no  doubt  that  the  defendant  is  not  liable  for  the  damage  caused  by  the  explosion. 
Where,  however,  the  explosion  Is  the  incident  and  the  fire  the  principal,  a  different  ques- 
tlon  would  be  presented.  Had  the  building  been  on  flre,  and  in  the  course  of  the  general 
eonflagration  there  had  been  an  explosion  of  a  boiler,  which  injured  some  machinery  that 
the  flre  was  rapidly  consuming,  different  views  and  considerations  might  well  obtain.** 


Dempsey  V.  Gardker. 

(127  Mass.  3S1.) 
8cUe  —  delivery  — mere  delivery  of  biU  of  eale. 

The  mere  delivery,  for  value,  of  a  bill  of  sale  of  a  chattel  to  the  parchaeer, 
does  not  vest  title  in  bim  as  against  a  subsequent  attaching  creditor  of  the 
vendor. 

ACTION  for  conversion  of  a  horse,  attached  by  the  defendant,  a 
constable.    The  opinion  states  the  point.    The  defendant- 
had  judgment  below. 
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/.  P.  Treadwelly  for  plaintiff. 
C.  Robinson,  Jr.,  for  defendant 

Gkay,  C.  J.  If  the  testimony  at  the  trial  was  belieyed,  the  title 
in  the  horse  passed  as  between  the  parties  to  the  sale.  Pralt  t, 
Parhnan,  24  Pick.  42.  46;  Morse  r.  Slierman,  106  Mass.  430;  Dugan 
V.  Nichols,  125  id.  43. 

But  by  the  law  as  established  in  this  Commonwealth,  it  was 
necessary,  as  against  subsequent  purchasers  or  attaching  creditors, 
that  there  should  be  a  delivery  of  the  property.  No  such  delivery, 
actual  or  symbolical,  was  proved.  The  buyer  did  no  act  by  way  of 
taking  possession  or  exercising  ownership,  and  the  seller  did  not 
agree  to  hold  or  keep  the  horso  for  him.  The  plaintiff's  counsel,  as 
he  states  in  his  bill  of  exceptions,  in  reply  to  a  question  from  the 
judge  presiding  at  the  trial,  expressly  admitted  that  there  was  no 
evidence  of  delivery  for  the  consideration  of  the  jury,  except  such 
as  might  be  implied  from  the  execution  and  delivery  of  the  bill  of 
sale.  That  was  not  enough.  Carter  v.  Williard,  19  Pick.  1;  Shum* 
way  V.  Rutter,  7  id.  56,  58  ;  19  Am.  Deo,  340,  and  8  id,  443,  447; 
Packard  v.  Wood,  4  dray,  307;  Rourke  v.  Bullens,  8  id.  549; 
Veazlo  v.  Sornerhy,  5  Allen,  280,  289. 

The  cases  cited  for  the  plaintiff  are  quite  distinguishable  from  thi& 
In  Tuxworih  v.  Moore,  9  Pick.  347 ;  20  Am,  Dec.  479,  and  in  Buttard 
v.  Wait,  10  Gray,  55,  the  horse  was  in  the  possession  of  a  third  person, 
to  whom  notice  of  the  sale  was  given.  In  Chapman  v.  Searle,  3  Pick. 
38,  and  in  Ingallsw.  Herrich,  108  Mass.  351,  there  was  an  express 
agreement  that  the  seller  should  hold  the  property  on  storage  for 
the  buyer.  In  Tliorndike  y.  Bath,  114  Mass.  116;  s.  c,  19  Ahl 
Rep.  318,  the  article  was  by  express  agreement  left  after  the  sale 
with  the  seller  to  be  finished  for  the  buyer.  In  Dugan  v.  NichoU, 
125  Mass.  43,  the  question  arose  between  the  buyer  and  the  assignee 
in  bankruptcy  of  tho  seller,  who  had  no  greater  rights  than  the  seller 
himself;  and  the  decision  was  put  upon  that  ground. 

The  case  of  Hardy  v.  Potter,  10  Gray,  89,  was  an  action  of  trover 
against  a  deputy-sheriff  for  attaching  a  quantity  of  lumber  on  mesne 
process  against  one  Adams  in  January,  1856.  At  the  trial  the 
plaintiff  testified  that  he  bought  the  lumber  from  Adams  in  the 
State  of  Maine,  in  October,  1855,  took  bills  of  sale  of  it,  and  paid 
for  it  by  his  promissory  notes;  that  the  lumber  was  then  lying  npon 
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certain  wharves  iu  Beverly  in  this  Commonwealth,  in  the  custody 
of  one  Cross,  an  agent  of  Adams  and  to  whom  Adams  promised  to 
write ;  that  nothing  more  was  to  be  done  between  the  plaintiff  and 
Adams  in  relation  to  the  sale;  and  that  in  the  fall  of  1855  the 
plaintiff  saw  the  lumber  in  Beverly.  Upon  that  evidence  the  plaintiff 
rested  his  case*  But  the  report,  as  published,  is  imperfect,  as  we  find 
by  referring  to  the  original  bill  of  exceptions,  in  not  stating  that 
Gross,  being  afterward  called  as  a  witness  for  the  defendant,  testified, 
among  other  things,  "  that  he  was  informed  iu  the  latter  part  of 
October,  1855,  by  Adams,  by  letter,  that  he  had  sold  all  the  lumber, 
but  was  not  informed  to  whom  the  sale  was  made  ;  that  he  learned 
for  the  first  time  in  December,  1855,  that  the  property  had  been  sold 
to  the  plaintiff.''  This  fact,  though  not  particularly  noticed  in  the 
very  brief  opinion  upon  the  point  of  delivery,  may  well  have  had  an 
important  influence  upon  the  decision  ;  for  where  property  sold  is 
at  the  time  in  the  custody  of  a  third  person,  notice  to  him  of  the 
sale  is  sufficient  to  constitnte  a  delivery  as  against  subsequent  at- 
taching creditors.  Tuxworth  V.  Moore^  9  Pick.  347;  20  Am.  Dec.  479 ; 
Carter  y.  Willard,  19  id.  1;  Euasell  v.  O'Brien,  127  Mass.  349. 

Exceptions  overruled. 


OOMMONWEALTH  Y.  HOLMES. 

(127  MasB.  424.) 

Criminal  law — etddence  —  aecamplice'a  tettimony — eorroboratum, 

Althoagli  a  Jary  may  convict  on  the  uncorroborated  testimony  of  an  accom- 
plice, yet,  if  evidence,  introdnced  ander  objection  for  the  purpose  of  corrobo- 
ration, does  not  tend  to  connect  the  defendant  with  the  crime,  bat  it  is  left 
to  the  jury  to  say  whether  the  principal  evidence  is  corroborated,  and  they 
•re  instructed  that  if  they  are  satisfied  of  the  defendant's  guilt  upon  tha 
whole  testimony,  they  should  convict,  thin  is  error.     (See  note,  p,  406.) 

CONVICTION  of  arson.    The  opinion  states  the  case  in  the 
fonrth  and  fifth  paragraphs  from  the  end. 

B.  M.  Wood  and  W,  C.  Spauldinff,  for  defendants 

C.  JL  TratHf  attorney-general,  for  Commonwealth.    The  only 
anestion  open  on  this  bill  of  exceptions  is,  was  the  evidence,  intro- 
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duced  by  the  government  in  corroboration  of   the   accomplice, 
legally  corroborative? 

Corroborative  evidence  is  any  evidence  which  properly  indnoes 
the  belief  tliat  the  facts  testified  to  by  the  accomplice  are  trae. 
Joy  on  Accomplices,  68,  98;  King  v.  JoneSy  31  How.  St.  Tr.  251, 
325;  Thompson,  B.,  in  31  How.  St  Tr.  967,  980.  Such  evidence 
must  corroborate  some  material  portion  of  the  accomplice's  testi- 
monv.  Commonweallh  v.  Bosworthy  22  Pick.  397.  Material 
testimony  is  such  testimony  as  may  properly  influence  the  result 
of  the  trial.  2  Bouv.  Law  Diet,  Materiality;  1  Stark.  Ev.  (4th  ed.) 
822;  Melhuish  v.  Colliery  15  Q.  B.  878;  Commonwealth  v.  Merriam^ 
14  Pick.  618. 

The  testimony  of  the  accomplice  was  competent.  Commonwealfh 
V.  McCarihyy  119  Mass.  354;  Commonweallh  v.  Choaie,  105  id.  451. 
If  every  part  of  the  testimony  of  the  accomplice  was  not  in  the 
firet  instance  material  to  the  issue,  yet  all  of  it  having  been  admit- 
ted without  objection,  and  denied  by  the  defendant,  each  part  of  it 
became  material;  and  as  all  the  evidence  introduced  by  the  govern- 
ment for  that  purpose  was  corroborative  of  some  part  of  that  testi- 
mony, and  in  some  degree  tended  to  induce  the  belief  that  the  whole 
story  was  true,  it  was  legally  corroborative  and  was  properly  admit- 
ted. Melhuish  v.  Collier^  above  cited;  Commonwealth  v.  Drake,  124 
Mass.  21;  Commonwealth  y. Scott,  123  id. 222, 238;  Higgine \.  Andrews, 
121  id.  293;  Commonwealth  v.  Snow,  111  id.  411;  Commonweallh  v. 
Larrahee,  90  id.  413.  The  portion  of  the  testimony  as  to  the 
whereabouts  of  the  accomplice  on  the  night  of  September  2  was 
material,  for  if  it  had  afterward  been  proved  that  he  had  not  left 
his  father's  house  that  night,  his  whole  story  would  have  been 
disbelieved,  and  it  showed  that  he  had  the  opportunity  of  seeing 
the  attempt  to  burn  the  barn,  which  he  testified  that  he  did  see. 
The  accomplice  was  a  minor,  with  no  apparent  means  of  procaring 
money;  he  testified  that  the  defendant  gave  him  four  ten-dollar 
bills  just  after  the  fire  ;  this  testimony  was  material  to  the  issue; 
and  the  fact  that  he  was  seen  by  several  persons  with  four  ten-dol* 
lar  bills  in  his  possession  about  the  time  he  testified  they  were 
given  to  him  by  defendant  had  a  tendency  to  corroborate  his  testi- 
mony. There  was  evidence  tending  to  show  a  conspiracy  on  the 
part  of  the  accomplice  and  the  defendant,  and  the  evidence  of  their 
standing  and  talking  together  was  properly  admitted  as  tending  to 
show  that  they  were  on  terms  of  intimacy.    The  testimony  corrobo* 
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rated  was  as  material  as  in  the  following  cases:  Commonwealth  v. 
Elliot,  110  Mass.  104, 107;  Commonwealth  v.  O'Brien,  13  Allen,  183  ; 
King  v.  Despard,  28  Howell's  State  Trials,  346,  488 ;  People  v. 
Dyle,  21  N.  Y.  578;  State  v.  Wolcott,  21  Conn.  272. 

Gray,  C.  J.     It  has  always  been  held  that  a  jury  might,  if  they 
saw  Gt,  convict  on  the  uncorroborated  testimony  of  an  accomplice. 
Lord  IIale,  Lord  Holt,  and  Lord  Maksfield  treated  the  question 
of  his  credibility  as  one  wholly  for  the  determination  of  the  jury, 
without  any  precise  rule  as  to  the  weight  to  be  given  to  his  testi- 
mony.   1  Hale's  P.  0.  304,  305;  CharnocVs  case,  12  Howell's  State 
Trials,  1377,   1454;  Rex  v.  Rudd,  Cowp.  331,  337 ;  a.  c,  1  Leach 
(4th  ed.),  115, 120.    The  earliest  case  reported,  we  believe,  in  which 
there  is  any  indication  of  such  a  rule,  is  one  in  which,  on  a  trial  at 
the  Old  Bailey  in  1784,  for  robbery,  the  prosecutor  was  unable  to 
identify  the  robbers,  except  one  who  turned  king's  evidence,  and 
implicated  the  two  prisoners.     ^^  But  the  court,  though  it  was  ad- 
mitted as  an  established  rule  of  law  that  the  uncorroborated  testi- 
mony of  an  accomplice  is  legal  evidence,  thought  it  too  dangerous 
to  suffer  a  conviction  to  take  place  under  such  unsupported  testi- 
mony, and  the  prisoners  were  acquitted."'    Smith  and  Davi^  case, 
1  Leach,  479,  note. 

In  1787,*  at  the  trial  of  two  men  for  highway  robbery,  the  prose- 
cutor testified  that  he  was  robbed  by  three  men,  stated  the  conver* 
sation  between  himself  and  them,  and  proved  all  the  facts  necessary 
in  'law  to  constitute  the  offense,  but  as  it  was  dark,  could  not  swear 
to  tbe  persons  of  the  robbers.     An  accomplice  then  testified  that 
he  and  the  defendants,  in  the  company  of  each  other,  committed 
the  robbery,  mentioning  all  the  circumstances  that  passed,  which 
exactly  coiTesponded  with  those  that  the  prosecutor  had  before  re- 
lated.     Mr.  Justice  Bulleb,  before  whom  the  trial  was  had,  being 
in  doabt  (to  use  his  own  words)  "whether  the  evidence  of  an  ac- 
complice, unconfirmed  by  any  other  evidence  that  could  materially 
affect  the  case,  was  sufficient  to  warrant  a  conviction,"  referred  the 
CSBO  to  the  consideration  of  the  twelve  judges ;  and  afterward,  in 
passing  sentence,  announced  that  the  judges  were  unanimously  of 
opioion  ''that  an  accomplice  alone  is  a  competent  witness;  and 
that  if    the  jury,  weighing  the  probability  of  his  testimony,  think 


trSS  in   ^^  te^  o'  1  Leach,  464,  but  clearly  shown  to  be  a  mistake  by  reCerriag  to  ] 
4T8,  4^*9,  and  7  T.  R.  609. 
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him  worthy  of  belief,  a  conviction  supported  by  such  testimony 
alone  is  perfectly  legal.  The  distinction  between  the  competency 
and  the  credit  of  a  witness  has  been  long  settled.  If  a  qnestion  be 
made  respecting  his  competency,  the  decision  of  that  question  is 
the  exclusive  province  of  the  judge;  but  if  the  gronnd  of  the  objec- 
tion go  to  his  credit  only,  his  testimony  must  be  received  and  left 
with  the  jury,  under  such  dii-ections  and  observations  from  the 
court  as  the  circumstances  of  the  case  may  require,  to  say  whether 
they  think  it  sufficiently  credible  to  guide  their  decision  in  the  case. 
An  accomplice  therefore  being  a  competent  witness,  and  the  jury 
in  the  present  case  having  thought  him  worthy  of  credit,  the  ver- 
dict of  guilty,  which  has  been  found,  is  strictly  legal,  though  foand 
on  the  testimony  of  an  accomplice  only."  King  v.  Atwood,  1  Leach, 
4G4.  According  to  another  statement  of  that  case  on  page  479  of 
the  same  book, ''  the  ten  judges  who  were  present  were  unanimously 
of  opinion  that  the  circumstance  of  his  being  an  accomplice  went 
to  his  credit  only,  and  that  his  evidence  might  be  left  to  the  jury, 
although  it  was  entirely  uncorroborated  by  any  other  testimony ; 
and  that  tho  practice  of  rejecting  an  unsupported  accomplice  is 
nithcr  a  matter  of  discretion  with  the  court  than  a  rule  of  law." 
And  see  s.  c.  cited  in  Jordaine  v.  Laslibrooke,  7  T.  K.  601,  609. 
Shortly  afterward  a  case  of  burglary  was  submitted  to  the  jury  on 
the  uncorroborated  testimony  of  an  accomplice,  and  the  conviction 
affirmed  by  tho  twelve  judges.     King  v.  Durham,  1  Leach,  478. 

Lord  Ellenborough,  sitting  at  nisi  prius,  said:  ''No  one  can 
seriously  doubt  that  a  conviction  is  legal,  though  it  proceed  upon 
the  evidence  of  an  accomplice  only.  Judges  in  their  discretion 
will  advise  a  jury  not  to  believe  an  accomplice  unless  he  is  con- 
firmed, or  only  in  so  far  as  he  is  confirmed;  but  if  he  is  believed, 
his  testimony  is  unquestionably  sufficient  to  establish  the  facts 
which  he  deposes.  It  is  allowed  that  he  is  a  competent  witoess, 
and  the  consequence  is  inevitable  that  if  credit  is  given  to  his  evi- 
dence it  requires  no  confirmation  from  another  witness."  Rex  v. 
Jones,  2  Camp.  131.  See,  also,  s.  c.  reported  at  length  in  31 
Howell's  State  Trials,  251,  315,  325,  and  DesparcTs  case,  28  id.  345» 
488,  489. 

In  Rex  V.  5irie/^,  Russ.  &  Ey.  251,  in  1813,  the  twelve  judges 
are  said  to  have  '*  thought  that  an  accomplice  did  not  require  con- 
firmation as  to  the  person  he  charged,  if  he  was  confirmed  as  to  tba 
particulars  of  his  story."    The  case  came  before  them  informally^ 
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EDd  is  Tery  briefly  and  imperfectly  reported,  and  perhaps  presented 
the  same  point  only  as  AtwoocPs  case,  above  stated.  Yet  in  some 
trials  about  the  same  time,  or  soon  after,  the  jury  were  instructed 
that  corroboration  was  not  necessary  upon  every  material  fact,  nor 
as  to  all  the  prisoiicrs,  and  that  it  was  sufficient  if  the  accomplice 
was  confirmed  upon  such  and  so  many  material  facts  as  to  satisfy 
the  jury  that  his  staitement  was  true.  Thompson,  B.,  in  Swalloti/s 
case,  31  Howell's  State  Trials,  971,  980,  981;  Lb  Blanc,  J.,  in 
Melior's  case,  id.  997,  1012;  Bayley,  J.,  in  Rex  v.  Dawber,3  Stark. 
34;  HuLLOCK,  B.,  in  Hex  v.  Barnard,  1  C.  &  P.  87. 

But  in  1829,  where  the  testimony  of  an  accomplice  was  confirmed 
as  to  an  accessory,  but  not  as  to  the  principal,  Mr.  Justice  Littls- 
DALE  directed  an  acquittal  of  both.    Rex  v.  Welh,  Mood.  &  Malk. 
326.     And  for  the  past  fifty  years  it  has  been  the  usual  practice  of 
English  judges  at  nisipriue  to  advise  the  jury  that  the  corrobora- 
tion of  the  testimony  of  an  accomplice  ought  to  be  of  facts  going 
to  prove  the  guilt  of  the  defendant,  and  that  corroboration  as  to 
the  guilt  of  one  defendant  only  would  not  justify  the  conviction  of 
another.     Vaughan,  B.,  in  Rex  v.   Fields  Dickinson  Qn.  Sess. 
(5th  ed.)  520;  Patteson,  J.,  in  Rex  v.  Addis,  6  C.  &  P.  388;  and  in 
KtUey^s  case,  2  Lewin,  45;  Williams,  J.,  in  Rex  v.  Webb,  6  0.  &  P. 
595;  Alderson,  B.,  in  Rex  v.  Moores,  7  id.  270;  in  Rex  v.  Wilkes, 
id.  272;  in  Rtx  v.  Fletclier,  2  Lewin,  45,  note;  and  in  Regina  v. 
Jenkinsj  1  Cox's  C.  C.  177 ;  Lord  Abingbr,  C.  B.,  in  Regina  v.  Farler, 
8  C.  &  P.  106;  GuRNEY,  B.,  in  Regina  v.  Dyke,  id.  261;  Jebyis, 
C.  J.,  Parke,  B.,  and  Cresswell,  J.,  in  Regina  v.  Stnbhs,  7  Cox's 
C.  C.  48;  8.  c,  Dearsly,  555.    This  practice,  however,  was  never 
considered  as  establishing  an  absolute  rule  of  law.     See  Patteson, 
J.,  ill   Rex  V.  Hargrave,  5  C,  &  P.  170;  Lord  Denman,  Park,  J., 
and  Alderson,  B.,  in  Rex  v.  Hastings,  7  C.  &  P.  152;  Gurnet, 
B^  in  Rex  v.  Jarvis,  2  Mood.  &  Rob.  40;  Lord  Abinoeb,  in  Regina 
V.   Parler,  ubi  supra;  Maule,  J.,  in  Regina  v.  Mullins,  3  Cox's  0, 
C.  526,  531. 

In  1855  the  question  was  directly  brou^'ht  before  the  Court  of 
Crimiuftl  Appeal,  held  by  Chief  Justice  Jeryis,  Baron  Parke,  and 
Justices  Wiohtman,  Cresswell  and  Willes.  By  the  case  stated 
by  the  chairman  of  the  Quarter  Sessions  it  appeared  that  on  the  trial 
of  Stnhbs  and  two  others  for  larceny  three  accomplices  were  exam* 
ined  whofi^  testimony  was  not  corroborated  as  to  Stnbbs,  but  only 
as  to  the  other  prisoners,  and  that  it  was  contended  in  behalf  of 
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Stubbs  that  the  jury  should  be  directed  that  the  eyidence  of  the  ac- 
complices ought  to  have  been  corroborated  as  to  him.  But  the 
chairman  directed  the  jury  that  it  was  not  necessary  that  the  accom- 
plices should  1)0  corroborated  as  to  each  individual  prisoner  being 
connected  with  the  crime  chai*ged;  that  their  being  corroborated  as 
to  material  facts  tending  to  show  that  the  other  prisoners  were  con- 
nected with  the  larceny  was  sufficient  as  to  the  whole  case;  that  the 
jury  should  look  with  more  suspicion  as  to  the  evidence  in  the  case 
of  Stubbs,  where  there  was  no  corroboration,  than  in  the  cases  of 
the  other  prisoners,  where  there  was  corroboration,  but  that  it  was 
a  question  for  the  jury.  Chief  Justice  Jervis  and  Baron  Paeke 
said  that  the  chairman  had  departed  from  the  usual  practice. 
The  chief  justice  suid:  **  Where  an  accomplice  speaks  as  to  the 
guilt  of  three  prisoners,  and  is  con6rmed  as  to  two  of  them  only, 
the  jury  may,  no  doubt,  if  they  please,  act  on  the  evidence  of  the 
accomplice  alone  as  to  the  third  prisoner;  but  it  is  proper  for 
the  judge  in  such  a  case  to  advise  the  jury  that  it  is  safer  to  require 
confirmation  of  the  testimony  of  the  accomplice  as  to  the  third 
prisoner,  and  not  to  act  upon  his  evidence  alone,  for  nothing  is 
so  easy  as  for  the  accomi)lice.,  speaking  truly  as  to  all  the  other  facts 
of  the  case,  to  put  the  third  man  in  his  own  place."  Baron  Parkb 
said:  **  My  practice  has  always  been  to  direct  the  jury  not  to  con- 
vict unless  the  evidenoe  of  the  accomplice  be  confirmed,  not  only  as 
to  the  circumstances  of  the  crime,  but  also  as  to  the  identity  of  the 
prisoner.  An  accomplice  necessarily  knows  all  the  facts  of  the  case> 
and  his  story,  when  the  question  of  identity  is  raised,  does  not  re- 
ceive any  support  from  its  consistency  with  those  facts.**  And  Mr. 
Justice  Cresswell  said:  "I  agree  in  the  view  of  the  question 
taken  by  my  brother  Parke,  and  have  always  acted  upon  it.  Ton 
may  take  it  for  granted  that  the  accomplice  was  present  when  the 
ofifeuse  was  committed,  and  there  may  therefore  be  no  difficulty  in 
corroborating  him  ns  to  the  facts ;  but  that  has  no  tendency  to  show 
that  any  particular  person  who  may  be  accused  was  there,^  Bat 
all  the  judges  agreed  that  the  rule  that  a  jury  should  be  advised 
not  to  convict  on  the  unsupported  testimony  of  an  accomplice  was 
merely  a  rule  of  practice,  and  not  a  rule  of  law,  and  that  the  Coart 
of  Criminal  Appeal,  having  power  to  decide  questions  of  law  only, 
could  not  interfere.  Regina  v.  Stubbs,  Dearsly,  555;  a  c,  7  Cor*f 
C.  C.  48. 

In  Taylor  on   Evidence  {3d  ed.),   796,  the  general  rule  is  thai 
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stated:  '*  The  degree  of  credit  which  ought  to  be  given  to  the  testi* 
monj  of  an  accomplice  is  a  matter  exclusively  within  the  province 
of  the  jury.    It  has  sometimes  been  said  they  ought  not  to  believe 
Lira  unless  his  evidence  is  corroborated  by  other  evidence;  and 
without  doubt,  great  caution  in  weighing  sucb  testimony  is  dictated 
by  prudence  and  reason.    But  no  positive  rule  of  law  exists  upon 
the  subject ;  and  tho  jury  may,  if  they  please,  act  upon  the  evidence 
of  an  accomplice,  oven  in  a  capital  case,  without  any  confirmation 
of  his  statement.     It  is  true  that  judges  in  their  discretion  will 
a^Ivise  a  jury  not  to  convict  a  prisoner  upon  the  testimony  of  an 
accomplice  alone,  and  without  corroboration,  and  the  practice  of 
giving  such  advice  is  now  so  general,  that  its  omission  would  }ye 
deemed  a  neglect  of  duty  on  the  part  of  the  judge.     Considering 
too  the  respect  which  is  always  paid  by  the  jury  to  this  advice  from 
the  bench,  it  may  be  regarded  as  the  settled  course  of  practice  not 
to  convict  a  prisoner,  except  under  very  special  circumstances,  upon 
the  sole  and  uncorroborated  testimony  of  an  accomplice.    The 
judges  do  not,  in  such  cases,  withdraw  the  case  from  the  jury  by 
I>o6itive  directions  to  acquit,  but  only  advise  them  not  to  give  credit 
to  the  testimony."    It  may  be  observed  that  this  statement  is  bor- 
rowed, almost  word  for  word,  from  Professor  Greenleaf's  treatise 
published  many  years  before.     1  GreenK  Ev.,  §  380. 

In  Regina  v.  BoyeSy  9  Cox's  C.  C.  3'3 ;  s.  c,  1  B.  &  S.  311;  7  Jur. 
(y.  S.)  1158,  which  came  before  the  Court  of  Queen's  Bench  on  a 
motion  for  a  new  trial,  Chief  Justice  Cockbub>t  quoted  this  passage 
from  Taylor  on  Evidence  with  approval,  and  said  of  the  judge's  in- 
stmctions  to  the  jury:  "  If  he  told  them  the  practice  was  generally 
not  to  act  on  the  evidence  of  an  accomplice  without  being  con- 
finned,  but  if  the  evidence  made  out  of  their  minds  that  he  was 
speaking  the  truth  they  ought  to  believe  him,  I  think  his  direction 
was  right.    I  protest  against  its  being  the  duty  of  the  judge  to 
direct  the  jury  to  acquit  because  the  evidence  of  an  accomplice  is 
uncorroborated."    9  Cox's  C.  C.  35,  36.   And  Justices  Wightman, 
Cromptok,  Hill  and  Bla.ckburn'  were  of  opinion  that  the  appli- 
cation of  the  rule  was  a  matter  of  discretion  with  the  judge  before 
whom  the  trial  was  had,  depending  upon  the  circumstances  of  the 
case,   the  nature  of  the  crime,  and  the  extent  of  the  complicity  of 
the  witnesses  (1  B.  &  S.  320-322;  7  Jur.  [N.  S.J  1161,  1162);  in 
this    respect  substantially  conourring  with  the  opinions  of  th« 
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twelve  judges  of  England  in  the  case  of  Atwood,  already  cited,  and 
of  all  the  Irish  judges  in  Rex  t.  SheeJian,  Jebb,  54. 

The  leading  case  in  this  court  upon  the  subject  is  ComsnonwedUk 
V.  Bosworih,  22  Pick.  397,  decided  in  1839,  in  which,  on  the  trial  in 
the  Court  of  Common  Pleas  of  an  indictment  for  larceny,  an 
accomplice  in  the  commission  of  the  crime  testified  in  behalf  of 
the  Commonwealth,  and  the  defendant,  being  convicted,  brought 
the  case  to  this  court  upon  two  exceptions  to  the  admission  of 
evidence,  which  were  as  follows: 

First.  The  accomplice,  being  asked  by  the  defendant's  conn- 
sel,  upon  cross-examination,  whether  he  bad  not  been  promised 
indemnity  from  prosecution  and  a  reward  in  money  if  he  would 
become  a  witness  for  the  Commonwealth,  gave  an  account  of 
several  interviews  between  himself  and  a  deputy-sheriji  and  the 
magistrate  before  whom  the  preliminary  examination  was  bad,  and 
testified  that  the  officer  and  the  magistrate  had  given  him  assurances 
that  he  would  not  be  prosecuted  if  he  would  tell  all  ho  knew  in 
regard  to  the  transaction,  and  should  be  paid  the  sum  of  $100  if 
he  would  tell  where  certain  stolen  cloth  was,  provided  that  was  all 
he  knew  about  the  matter.  The  district  attorney,  as  the  bill  of 
exceptions  stated, ''claiming  a  right  to  corroborate  the  testimony 
of  this  witness  as  to  all  matters  about  which  ho  had  been  properly 
examined,  in  order  to  support  his  general  ci'edit,''  called  the  officer 
and  the  magistrate  as  witnesses,  who  **  testified  to  the  same  assar- 
ances  and  to  the  circumstances  and  conversations  which  took  place 
at  the  several  interviews  between  them  respectively  and  the  accom- 
plice. To  this  testimony  the  defendant  objected ;  bnt  the  conrt 
ov;)rruled  the  objection,  and  admitted  the  evidence.** 

Secondly.  "  The  defendant,  for  the  purpose  of  impeaching  the 
testimony  of  the  accomplice,  introduced  in  evidence  a  letter  from 
him  to  the  defendant,  in  which  ho  admitted  tlmt  his  testimony  in 
relation  to  this  case,  on  a  former  occasion,  was  false.  To  explain 
this  evidence,  and  to  show  that  the  letter  had  been  obtained  un- 
fairly, the  district  attorney  asked  the  witness  a  variety  of  qnestions, 
in  answer  to  which  he  stated,  among  other  things,  that  this  letter 
was  a  part  of  a  correspondence  which  had  been  carried  on  in  prison. 
after  he  and  the  defendant  had  been  confined  there.  Ho  also  stati-v) 
the  means  by  which  the  correspondence  had  been  carried  on^  the 
situation  and  the  relative  position  of  the  several  rooms,  and  the 
arrangement  of  the  prisoners  therein  at  different  times  while  the 
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oorrespondence  was  carried  oa.  The  district  attomey.  In  order  to 
corroborate  the  testimony  ot  the  accomplicei  for  the  purpose  of  sap- 
porting  his  general  credit,  then  called  the  sheriff  and  jailer  to  proYO 
that  tho  situation  of  the  rooms  and  arrangement  of  the  prisoners 
therein  corresponded  with  the  account  given  by  the  accomplica 
To  the  admission  of  this  evidence  the  defendant  objected  ;  but 
the  court  overruled  tho  objection,  and  the  evidence  was  admitted." 
Mr.  Justico  Morton,  who  delivered  the  opinion  of  the  court, 
began  by  affirming,  and  supporting  with  references  to  authorities, 
these  two  propositions  : 

''  1.  It  is  competent  for  a  jury  to  convict  on  the  testimony  of 
an  accomplice  alone.  The  principle  which  allows  the  evidence  to 
go  to  the  jury  necessarily  involves  in  it  a  power  to  believe  it  The 
defendant  has  a  right  to  have  the  jury  decide  upon  the  evidence 
which  may  be  offered  against  him  ;  and  their  duty  will  require  of 
them  to  retnm  a  verdict  of  guilty  or  not  guilty  according  to  the 
conviction  which  that  evidence  shall  produce  in  their  minds/' 

**  2.  But  tho  source  of  this  evidence  is  so  corrupt,  that  it  is  always 
looked  upon  with  suspicion  and  jealousy,  and  is  deemed  unsafe  to 
rely  upon  without  confirmation.  Hence  the  court  ever  consider  it 
their  duty  to  advise  a  jury  to  acquit,  where  therd  is  no  evidence 
other  than  the  uncorroborated  testimony  of  an  accomplice." 

He  then  proceeded  to  discuss  and  define  the  nature  and  extent  of 
snch  corroboration,  thus  :  '*  3.  The  mode  of  corroboration  seems  to 
be  less  certain.     It  is  perfectly  clear  that  it  need  not  extend  to  the 
whole  testimony  ;  but  it  being  shown  that  tho  accomplice  has  testi- 
fied truly  in  some  particulars,  the  jury  may  infer  that  he  has  in 
others.     But  what  amounts  to  corroboration  P    We  think  the  rule 
is,  that  tho  corroborative  evidence  must  relate  to  some  portion  of 
the  testimony  which  is  material  to  the  issue."  The  meaning  of  this 
is  made  clear  by  what  immediately  follows  :    ''To  prove  that  an 
accomplice  had  told  the  truth  in  relation  to  irrelevant  and  imma- 
terial matters,  which  were  known  to  everybody,  would  have  no 
tendeucj  to  confirm  his  testimony  involving  the  guilt  of  the  party 
on  trial.    If  this  were  the  case,  every  witness,  not  incompetent  for 
want  ot  understanding,  could  always  furnish  materials  for  the  cor* 
roboration  of  his  own  testimony.    If  he  could  state  where  ho  wai 
bom,  where  he  had  resided,  in  whose  custody  he  had  been,  or  in 
what  jail  or  what  room  in  the  jail  he  had  been  confined,  he  might 
[Ij  get  confirmation  of  all  these  particulars.    But  these  circum- 
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stances  haying  no  necessary  connection  with  the  guilt  of  the  de» 
fendant,  the  proof  of  the  correctness  of  the  statement  in  relation 
to  them  would  not  conduce  to  proYO  that  a  statement  of  the  guilt 
of  the  defendant  was  true." 

Taking  the  whole  paragraph  together,  it  is  manifest  that  the 
phrase  "  material  to  the  issue  "  is  used  as  equivalent  to  "  involving 
the  guilt  of  the  party  on  trial,"  or  "having  necessary  connection 
with  the  guilt  of  the  defendant."  This  interpretation  receives  sap- 
port  from  the  reference,  at  the  end  of  the  paragraph,  to  the  case  of 
Rex  V.  Addis,  6  0.  &  P.  388,  in  which  Mr.  Justice  Pattersok  said, 
*'The  corroboration  of  an  accomplice  ought  to  be  to  some  fact  or 
facts,  the  truth  or  falsehood  of  which  go  to  prove  or  disprove  the 
offense  charged  against  the  prisoner." 

Having  thus  stated  his  general  propositions, Mr.  Justice  MosroK 
added:  **4.  But  these  principles,  though  plain,  are  not  always  easy 
of  application.  Questions  of  competency  are  so  numerous  and  va- 
rious, are  distinguishable  from  eacli  other  by  such  nice  shades  of 
difference,  and  many  of  them  come  so  near  the  line,  that  it  often- 
times is  extremely  difficult  to  determine  whether  they  fall  on  the 
one  side  or  the  other." 

He  then  announced  the  decision  of  the  court  upon  the  particular 
questions  before  it,  in  the  following  terms:  "  The  inquiries  of  the 
accomplice  by  the  defendant's  counsel,  whether  he  had  been  offered 
a  reward  or  promised  an  indemnity,  were  relevant  qnestions,  and 
the  answers  to  them  became  material  evidence.  We  are  therefore 
inclined  to  think  that  the  testimony  in  confirmation  of  these 
answers  was  admissible.  But  this  can  scarcely  be  brought  within 
the  line;  and  we  are  of  opinion  that  the  testimony  of  the  sheriff  and 
jailer,  as  to  the  location  of  the  rooms  in  the  jail  and  the  situation 
of  the  prisoners,  etc.,  falls  on  the  other  side  of  the  line.  We  can- 
not perceive  how  the  circumstance  that  the  witness  told  the  tmth 
about  these  public  and  common  objects,  concerning  which  be  knev 
that  proof  was  at  hand,  has  any  tendency  to  confirm  the  material 
parts  of  his  testimony,  involving  the  guilt  of  the  defendant.  We 
think  the  Court  of  Common  Pleas  erred  in  the  admission  of  this 
evidence.  And  although  there  is  very  little  reason  to  suppose  that 
it  had  any  inflnence  upon  the  minds  of  the  jury,  yet  as  it  cannot 
be  known  that  it  had  none,  and  as  this  is  a  criminal  case,  we  feA 
bound  to  order  a  new  trial." 

The  evidence  which  the  noart  was  '^inclined  to  think 
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ble,"  though  it  could  "scarcely  be  brought  within  the  line/' was 
the  testimony  in  confirmation  of  the  answers  of  the  accomplice  to 
the  inquiries  made  of  him  on  cross-examination^  whether  he  had 
been  offered  a  reward  or  been  promised  an  indemnity.     This  evi- 
dence was  doubtless  ''admissible"  to  affirm  or  prop  up  the  credit 
of  the  accomplice,  as  of  any  other  witness  whose  credit  had  been 
attempted  to  bo  impeached.     ConimonweaUh  v.  Ingraham,  7  Gray, 
4G.     But  as  to  its  being  "scarcely  within  the  line''  of  which  the 
judge  was  speaking,  namely,  the  line  that  divides  evidence  which  is 
efficient  from  that  which  is  insufficient  to  establish  such  corrobo- 
ration of  an  accomplice  as  will  make  it  safe  for  a  jury  to  convict,  it 
is  difficult  to  see  how  h  could  be  brought  within  that  line  at  all; 
for  how  could  the  evidence  of  the  circumstances  as  to  the  promise 
of  reward  and  of  indemnity  tend  to  render  the  accomplice  moro 
worthy  of  belief,  than  if  no  such  inquiry  had  been  put  to  him  on 
cross-examination  ?    But  if  it  did  come  within  the  line  in  question, 
it  was  not  because  it  tended  to  confirm  him  as  to  a  fact  which  did 
not  tend  to  connect  the  defendant  with  the  crime,  but  because  it 
related  to  the  degree  of  bias  under  which  the  accomplice  testified, 
which  would  affect  the  credit  of  his  whole  testimony*  and  no  lesa 
that  part  which  directly  bore  upon  tho  defendant's  guilt  than  the 
other  parts. 

To  construe  the  hesitating  expression  of  opinion  in  favor  of  the 
admissibility  of  the  evidence  concerning  the  offer  of  reward  and 
promise  of  indemnity,  as  warranting  the  admission,  for  the  purpose 
of  establishing  the  corroboration  of  an  accomplice,  of  testimony  to 
facts  not  connecting  the  defendant  with  the  crime,  would  not  only 
be  wholly  inconsistent  with  the  test  previously  stated  under  the 
third  head  of  tho  opinion,  but  would  be  in  direct  conflict  with  the 
judgment  sustaining  tho  other  exception  and  granting  a  new  trial 
for  the  very  reason  that  the  court  could  not  perceive  that  the  evi* 
dence  admitted  as  to  the  location  of  the  rooms  at  the  jail  and  the 
sitaation  of  the  prisoners  had  ''  any  tendency  to  confirm  the  mate* 
rial  parts  of  his  testimony,  involving  the  guilt  of  the  defendant 

It  thus  appears  that  the  decision  in  CommonweaUh  v.  Bosworth 
establishes  two  points:  1st  That  if  any  evidence  is  admitted  as 
competent  by  way  of  corroborating  an  accomplice  so  as  to  make 
it  safe  for  tho  jary  to  convict,  which  is  not  legally  entitled  to 
that  effect*  it  is  a  subject  of  exception  and  ground  for  a  new 
trial  ;  2d.  That  no  evidence  can  be  legally  admitted  as  competent 
YoL.  XXXIY  — 61 
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and  Bufficienfc  for  such  corroboration,  which  does  not  tend  to 
confirm  the  testimony  of  the  accomplice  npon  a  point  material  to 
the  issue,  in  the  sense  that  it  tends  to  prove  the  guilt  of  the  de- 
fendant. 

That  case  did  not  present  anj  question  of  the  form  of  instructions 
to  the  jury  npon  the  effect  of  the  whole  evidence  in  the  case,  but 
only  as  to  the  competency  and  sufficiency  of  particular  portions  of 
evidence  for  the  purpose  under  consideration.  Subsequent  cases  in 
this  cour^  have  presented  both  classes  of  questions,  and  it  will  be 
convenient  to  state  the  decisions  on  each  class  separately. 

In  the  instructions  which  Mr.  Justice  Metcalf,  in  CommonwedUh 
V.  Brooksy  9  Gray,  299,  said  "  conformed  to  the  settled  law,'*  and  in 
tliose  which  Mr.  Justice  Wells,  in  Commonwealth  v.  SnatOf  111  Mass. 
411,  dechired  to  be  unexceptionable,  the  jury  were  told  that  the 
evidence,  to  be  corroborative,  must  be  of  facts  which  connected  the 
defendant  with  the  commission  of  the  crime  charged.  But  as  in 
each  of  those  cases  the  defendant  was  convicted,  and  no  exception 
could  be  taken  by  the  Commonwealth,  it  is  evident  that  the  only 
point  really  adjudged  was  that  the  instructions  were  sufficiently 
favorable  to  the  defendant. 

By  the  instructions  in  CommonweaUh  v.  Price,  10  Gray,  472,  to 
vhich  the  defendant  was  held  to  have  no  legal  ground  of  exception, 
the  jury  were  told,  that  tlie  evidence  of  the  accomplices  being  un- 
supported by  any  corroboratory  evidence,  it  was  unsafe,  on  account 
of  its  corrupt  and  suspicious  source,  to  convict  upon  it  without  con- 
firmation ;  and  the  jury  were  advised  to  acquit;  but  that  never- 
theless it  was  competent  for  them  to  convict  upon  the  nncor- 
roborated  testimony  of  the  accomplices  alone ;  and  if,  upon  the 
whole  evidence,  they  were  convinced  beyond  a  reasonable  doubt  of 
the  guilt  of  the  defendant,  their  verdict  should  be  guilty,  other- 
wise not  guilty.  There  being  no  corroborative  evidence  whatever, 
no  question  was  there  presented  as  to  how  far  such  evidence,  if 
offered,  must  go. 

But  in  CommonweaUh  v.  O'Brien^  12  Allen,  183,  the  instruction^ 
to  which  this  court  held  the  defendant  to  have  no  ground  of  ex- 
ception, was  merely  that  unless  the  testimony  of  the  accomplioo 
was  corroborated  upon  a  material  point,  the  defendant  was  entitled 
to  an  acquittal.  And  in  Commonwealth  v.  Larrabee,  99  Mass.  413, 
the  judge  instructed  the  jury,  that  although  he  could  not  say  to 
them  that  they  could  not  convict  upon  the  uncorroborated  testi- 
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nionj  of  an  accomplice^  yet  it  was  not  safe  for  them  to  do  so  ;  and 
that  before  considering  the  testimony  of  an  accomplice,  they  ouglit 
to  see  whether  he  was  corroborated ;  that  it  was  not  necessary  for 
his  whole  story  to  be  corroborated,  but  that  corroboration  in  some 
material  particular  was  sufficient ;  and  exceptions  to  these  instruc- 
tions were  overruled.  It  is  to  be  observed,  however,  that  in  neither 
of  these  two  cases  had  the  judge  been  specifically  requested  to  in- 
struct the  jury  that  the  accomplice  must  be  corroborated  in  some 
point  tending  to  prove  the  defendant's  guilt. 

In   Commonwealih  v.  Scott^  123  Mass.  222,  there  was  evidence 
tending  to  corroborate  the  testimony  of  the  accomplice  which  went 
to  connect  the  defendants  with  the  crime,  as  well  as  the  other  parts 
of   his  testimony ;    and  the   judge  instructed  the   jury  that  the 
testimony  of  the  accomplice  should  be  scrutinized  with  extreme 
caution,  and  that  it  was  not   safe   or  prudent  to  convict  upon 
the  evidence  of  the  accomplice  alone,  unless  he  was  corroborated 
in  important  and  material  respects  in  matters  vital  to  the  issue  in 
the  case.    The  point  adjudged  was,  that  there  was  no  established 
rule  of  law  which  required  the  judge  to  advise  the  jury  to  acquit, 
unless  there  was  corroboration  of  the  statements  of  the  accomplice 
connecting  the  defendants  with  the  crime  ;  and  that  the  defend- 
ants therefore  had  no  ground  of  exception  to  the  instruction  given, 
or  to  a  refusal  to  instruct  the  jury  that  the  corroboration  required  of 
the  accomplice  was  not  the  corroboration  of  that  part  of  his  stoiy 
which  related  to  his  own  acts  and  declarations,  but  corroboration 
of  that  part  of  his  story  which  connected  the  defendants  with  the 
crime. 

We  have  no  doubt  of  the  correctness  of  that  adjudication.    The 
opinions  of  the  twelve  judges  of  England  in  AtwoocTs  case  and  of 
the  Court  of  Criminal  Appeal  in  StubVs  case,  and  the  general  cur- 
rent of  authority  in  England,  as  wo  have  already  seen,  sustain  the 
position  that  the  refusal  of  a  judge  to  advise  the  jury  that  it  is  not 
safe  to  convict  on  the  testimony  of  an  accomplice,  unless  corrobo- 
rated as  to  his  statements  connecting  the  defendant  with  the  com- 
mission of  the  crime,  though  a  departure  from  the  usual  practice, 
is  not  such  an  error  in  law  as  to  authorize  an  appellate  court,  hav- 
ing, in  the  form  in  which  the  case  is  brought  before  it,  jurisdiction 
of  questions  of  law  only,  to  set  aside  the  verdict.  And  the  decisions 
of  the  greatest  weight  in  this  country  are  to  the  same  effect.    State 
T.  Hdney^  2  Dev.  &  Bat  390;  People  v.  CostellOy  1  Den.  83;  State  v. 


^  MASSACHUSETTS, 


Commonwealtli  v.  Holmftg. 


PMeVy  42  Vt.  495;  Staie  t.  LiichfiM,  58  Me.  267;  Carroll  v.  Com^ 
mmimeaUh^  84  Peun.  St  107. 

But  tlie  question  how  far  a  defendant  has  a  right  of  exception  to 
the  i^efusal  of  a  judge,  in  submitting  the  whole  case  to  the  juryy  to 
advise  them  im  a  particular  form  as  to  the  amount  of  corroboration 
which  wiU  make  it  safe  for  them  to  convict,  is  wholly  different  from 
the  question  of  the  right  of  the  defendant  to  except  to  the  admis- 
sion of  evidence,  against  his  objection,  for  such  a  purpose  as  to  at- 
tribute to  it  an  effect  to  which  it  is  not  by  law  entitled. 

The  decision  in  CammanweaUh  v.  Bosworth  has  for  forty  years  been 
treated  as  settling,  that  if  evidence  is  admitted  for  the  purpose  of  so 
far  corroborating  the  testimony  of  an  accomplice  as  to  make  it  safe 
for  a  jury  to  convict,  which  is  not  legally  to  be  considered  as  oorrobo- 
rativc  in  tinat  seaise,  thie  error  may  be  revised  by  bill  of  exceptions, 
CornmontDeaUh  v.  Destmmdy  5  Gray,  80;  CommonweaUh  t.  Savory^ 
10  Cush.  535,  538 ;  €imnionweaUh  t.  Larrabee^  99  Mass.  413,  41d. 
And  we  ave  not  aware  of  any  case  in  which  evidence  which  fell 
short  of  proving  such  acts  ox  admissions  of  the  defendant,  or  sach 
participation  with  the  accomplice  at  some  stage  of  the  transacUoiiy 
as  tended  to  provte  the  defendant's  guilt,  has  been  held  by  this  court 
to  be  legally  sufficient  to  eonstitnte  sudi  corroboration. 

In  til  is  Coiiinioin  wealth,  indeed,  as  in  England,  evidence  which 
tends  to  piH)ve  the  guilt  of  the  defendant  is  sufficient  by  way  of  cor- 
roboratioai,  altluMigh  it  does  not  directly  confirm  any  particular  fact 
stated  by  tlie  accomplice;  as  for  instance,  evidence  of  the  posses- 
sioti  of  fi^oleu  ^oods  by  one  indicted  for  stealing  or  receiving  them. 
CommonweaUh  v.  Savory^  10  Cush.  535  ;  Rex  v.  Wilkes,  7  C.  &  P. 
272 ;  Regina  ¥.  Birkeity  8  id.  732;  Regina  r.  MuU&ns,  3  Cox's  C.  G 
531.  So,  where  the  defendant  attempted  to  prove  an  aliHy  and 
there  was  evidence  tending  to  show  his  presence  at  the  time  and 
place  of  the  commission  of  the  crime,  and  it  appeared  that  his 
brotlicr,  who,  the  accomplice  had  testified,  was  present  when  the 
defendant  confessed  facts  showing  his  participation  in  the  crimen 
was  not  called  by  the  defendant  as  a  witness.  OofHnumtDmUk  t« 
Brooke,  9  Gray,  299.  See,  also,  Feaple  v.  Dyle,  21  N.  Y.  578 ;  SiaU 
V.  WolcoU,  21  Conn.  272. 

So  it  has  been  held  that  evid^ice  that  the  defendant  said  to  tba 
officer  who  arrested  him,  that  the  accomplice  had  nothing  to  do 
with  the  robbery,  warranted  the  inference  that  the  defendant  kneir 
the  ciroumstanoes  attending  it  and  the  persons  who  were  enj 
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ill  its  commission,  and  that  this  knowledge  was  deriyed  from  his  own 
participation  in  the  crime;  and  therefore  tended  in  some  degree  to 
corroborate  in  a  material  particular  the  testimony  of  the  accom- 
plice as  to  the  complicity  of  the  defendant.  Commonwealih  v. 
(TBrien,  12  Allen,  183. 

In  Commonwealth  v.  Larrdbee,  99  Mass.  413,  the  testimony  which 
was  ruled  lo  be  sufficient,  if  believed,  to  constitute  corroboration  in 
a  material  particular,  was  of  two  kinds:  1st.  Eyidence  tending  to 
show  that  the  defendants  and  the  accomplice  were  seen  driring  to- 
gether on  a  certain  day  in  apparent  intimacy  toward  the  place  where 
the  horses  were  stolen  on  the  evening  of  that  day,  and  were  also 
seen  together  at  another  place  with  the  horses  on  the  next  day,  was 
held  to  tend  materially  to  corroborate  the  accomplice,  because  it 
proved  joint  action  at  some  stages  of  the  transaction,  and  tended  to 
show  the  participation  of  the  defendants  in  the  larceny;  2d.  The 
defendants  having  introduced  their  own  and  other  testimony  tend- 
ing to  disprove  the  whole  story  of  the  accomplice,  evidence  to  con- 
tradict their  testimony  as  to  the  place  where  they  met  the  accom* 
plice  was  held  admissible,  because  it  went  to  show  the  falsehood  of 
the  defendants'  own  testimony,  and  indeed  of  their  whole  defense, 
which  was  a  most  material  particular  directly  tending  to  prove  their 
guilt. 

In  CommonweaWi  v.  Elliott,  110  Mass.  104,  the  testimony  which 
was  ruled  at  the  trial  of  an  indictment  for  breaking  and  entering  a 
building,  and  held  by  this  court  to  be  a  material  fact  tending  to 
eorroborate  the  accomplice,  was  admitted  in  connection  with  testi- 
mony that  the  offense  was  committed  about  midnight,  and  was  that 
the  defendant  and  the  accomplice  were  seen  together  going  toward 
the  place  just  before  midnight,  and  returning  an  hour  or  two  after- 
ward. And  in  Commonwealth  v,  SnoWy  111  Mass.  411,  there  was  in- 
dependent evidence  of  various  acts  and  statements  of  the  defend* 
ant  himself  tending  to  prove  that  he  had  committed  the  crime. 

In  Commonwealth  v.  Scott,  123  Mass.  222,  no  exception  waa 
taken  at  the  time  of  the  introduction  of  any  portion  of  the  evi- 
dence to  its  admissibility  or  effect  for  the  specific  purpose  of  cor* 
roborating  the  accomplice,  and  the  dicta  in  the  opinion,  which 
might,  taken  by  themselves,  seem  to  support  the  theory  that  evi* 
dence  may  properly  be  held  competent  as  corroboration  of  an 
aecomplice,  in  the  sense  of  rendering  it  safe  and  prudent  for  a  jury 
to  convict,  which  does  not  tend  to  connect  the  defendant  with  the 
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crime,  were  not  requisite  to  the  decision,  and  appear  to  the  coart 
upon  further  consideration  to  be  based  upon  too  limited  a  view  of 
the  judgment  in  Commonwealih  t.  Bosworlh,  for  the  reasons  that 
we  hive  already  stated  at  large  in  commenting  upon  that  case. 

In  Commonwealth  v.  Drake,  124  Mass.  21,  a  woman  waa 
indicted  for  procuring  an  abortion,  and  denied  (as  the  opinion 
assumes,  by  her  own  testimony)  that  the  woman  upon  whom  the 
abortion  was  committed,  or  her  companion,  Wyman,  was  erer  in 
the  defendant's  house,  as  Wyman  had  testified;  and  it  was  held, 
that  even  if  Wyman  was  an  accomplice,  evidence  from  other 
sources  that  the  two  did  go  there,  and  that  Wyman  accurately 
described  the  interior  of  the  house,  corroborated  Wyman  in  a 
material  point;  it  was  a  material  fact,  bearing  on  the  defendant's 
connection  with  the  crime,  that  the  woman  on  whom  the  illegal 
operation  was  performed,  and  whom  the  defendant  had  testified  to 
have  never  been  in  her  house,  had  been  there. 

In  the  case  at  bar  the  indictment  charges  the  defendant  with 
burning  a  barn  and  shed  in  Great  Barrington,  in  the  night-time  of 
September  11,  1878.  At  the  trial  a  youth,  who  was  admitted  to 
have  been  an  accomplice,  was  called  as  a  witness,  and  testified  in 
substance  that  on  the  evening  of  Saturday,  September  2,  be  was  at- 
certain  places,  with  other  persons  whom  he  named,  in  Great  Bar- 
rington, and  on  his  way  home  alone  about  eleven  o'clock  discor« 
ered  the  defendant  attempting  to  set  fire  to  the  buildings, but  they 
were  not  burned  that  night;  that  the  defendant  then  said  to  him 
that  the  buildings  would  be  burned  on  the  next  Saturday  or  Sun- 
day night,  and  that  if  ho  would  keep  silence,  and  would  be  whero 
he  could  have  witnesses  to  prove  where  he  was  during  those  nights, 
and  after  the  burning,  would  give  out  that  he  burned  the  buildings 
himself,  the  defendant  would  make  it  all  right  with  him;  that  they 
then  separated,  and  the  witness  went  directly  home  to  his  father's 
house,  and  arrived  there  and  was  let  in  by  his  father  a  little  after 
midnight,  and  went  to  bed;  that  about  the  middle  of  the  follow* 
ing  week  the  defendant  met  him,  and  gave  him  four  ten-dollar 
bills;  that  on  the  morning  of  Monday,  September  11,  the  witness 
heard  that  the  buildings  had  been  burned;  that  several  weeks  after 
the  fire  tiio  defendant  made  statements  to  him,  amounting  to 
admissions  of  guilt;  and  that  once  in  the  following  spring,  when 
the  defendant  and  one  Warner  were  working  on  some  railroad 
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the  witness  spoke  to  the  defendant,  but  coald  not  remember  what 
was  said. 

The  eyidence  offered  in  corroboration  of  this  witness  was  merely 
that  he  was  at  the  other  places  and  with  the  persons  whom  he 
named  in  Great  Barrington  on  the  eyening  of  September  2,  and 
returned  to  his  father's  house  a  little  after  midnight,  and  his  father 
got  up  and  let  him  in,  and  he  went  to  bed ;  that  on  Sunday,  Sep- 
tember 10,  he  showed  his  brother  four  ten-dollar  bills,  and  on  sev- 
eral occasions,  some  days  after  the  fire,  he  was  seen  to  have  in  his 
possession  one  or  more  ten-dollar  bills;  and  that  in  the  following 
spring,  at  the  time  when  the  defendant  and  Warner  were  at  work  on 
the  railroad  ties,  the  defendant  and  the  accomplice  were  seen  stand- 
ing a  few  feet  off,  and  the  witnesses  thought  the~*  talked  together, 
but  did  not  know  any  thing  they  said. 

The  whereabouts  of  the  witness,  when  not  in  the  defendant's 
company,  on  the  evening  of  September  2,  was  wholly  immaterial. 
His   possession,   on   September  10,  the  day  preceding  the  night 
of  the  fire,  and  at  other  times  afterward,  of  bank  bills  (coiTe- 
sponding  in  number  and  amount  with  those  that  he  testified  to 
having  received  from  the  defendant,  but  not  otherwise  shown 
to   have   ever    been    in   the  defendant's  possession),   even  if  it 
tended  to  show  that  the  witness  had  been  hired  to  commit  the 
crime,  had  no  tendency  to  prove  that  the  defendant  was  the  per- 
Bon   who  so  hired  him.     None  of  the  testimony  offered   in  cor- 
roboration of  the  accomplice  had  the  slightest  tendency  to  prove 
any  facts  connecting  the  defendant  with  the  crime  charged,  or  any 
participation  of  the  defendant  with  the  accomplice  at  any  stage  of 
the  transaction,  or  would  have  been  competent  independent  evi- 
dence against  the  defendant  for  any  purpose.    Except  as  to  the 
part  relating  to  the  standing  and  talking  together  in  the  following 
spring  (which  hardly  proved  any  thing),  it  related  wholly  to  facta 
not  shown  to  have  occurred  in  the  presence  of,  or  to  have  been 
known  to,  the  defendant ;  and  therefore  gained  no  weight  as  cor- 
roborative evidence  from  the  fact,  stated  in  the  bill  of  exceptions, 
that  the  defendant,  testifying  in  his  own  behalf,  denied  his  guilt, 
and  denied  all  the  statements  of  the  accomplice  as  to  the  interviews 
before  the  fire,  and  the  payment  of  money  to  him  by  the  defendant) 
and  all  his  statements  connecting  the  defendant  in  any  mannei 
the  fire. 
Tho  bill  of  exceptions  shows  that  all  the  evidence  in  question  wi|S 
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offered  in  corroboration  of  the  accomplice^  and  was,  before  its  ad- 
mission,  objected  to  by  the  defendant  as  immaterial,  incompetent, 
and  not  admissible  to  corroborate  the  accomplice,  and  as  not  tend- 
ing to  corroborate  him  in  any  material  point ;  that  its  admission 
was  accompanied  by  a  ruling  of  the  judge,  in  the  hearing  of  the 
jury,  which  would  naturally,  if  not  necessarily,  be  understood  bj 
them  to  declare  that  all  the  evidence  so  admitted  ought  to  be  con- 
sidered as  so  corroborating  the  testimony  of  the  accomplice  in  its 
material  parts,  as,  if  belicyed,  to  make  it  safe  and  proper  for  the 
jury  to  convict  the  defendant ;  and  that  to  such  admission  of  the 
evidence  the  defendant  excepted.  The  objection  to  the  effect  al- 
lowed to  the  evidence  by  way  of  corroboration  is  much  more  dis- 
tinctly and  fully  reserved  in  this  case  than  by  the  exception  which 
was  sustained  by  this  court  in  Commonwealth  v.  Boswortk, 

It  is  proper  to  add,  that  Mr.  Justice  Mortok  finds  himself  una- 
ble to  concur  with  the  other  judges  in  the  view  above  taken  of  the 
cases  of  Commonwealth  v.  Bosworth  and  Comtnotiwealth  v.  Scott, 
but  the  court  is  unanimous  in  the  opinion  that  the  eyidence  ob- 
jected to  did  not  tend  to  corroborate  the  accomplice  in  any  mate- 
rial point,  and  that  the  exceptions  must  be  sustained. 

Exceptions  sustninetL 

Note  bt  tbb  Rxpo]iTER.~Tho  same  view,  both  as  to  the  effect  of  an  aooomplioe^s  taili 
mony  and  the  character  of  coiToborathig>  evidence,  was  taken  In  State  t.  Hptr,  hf  Um 
New  Jersey  Supreme  Oourt,  10  Vroom  (39  N.  J.  Law),  696.    The  court  said: 

^*  The  legal  competency  of  accomplices  as  witnesses  is  clearly  estaUished.  Indeed,  it  is 
said  to  be  the  policy  of  the  law  to  invite  such  i>er8ons  to  come  forward  and  expose  undlS' 
covered  participants  in  their  guilt.  Jordaine  v.  LcuJibrookCf  7  T.  R.  609.  Y^t  tainted  »i 
they  are  with  confessed  criminality,  and  testifying,  as  they  oft«n  do,  under  the  strong  mo- 
tive of  hope  of  favor  or  pardon,  it  is  but  natursil  to  withhold  from  them  that  faith  in  tbdr 
testimony  which  vre  accord  to  the  upright,  disinterested  and  InnocenL  It  was  reasonable 
that  courts  should  regard  their  testimony  with  suspicion,  and  look  carefuUy  into  the  secret 
motives  that  might  actuate  bad  minds  to  draw  in  and  victimize  the  innocent;  and  ccma^ 
quently  there  has  grown  up  in  the  courts  a  settled  practice  quite  universal,  and  entitled  in 
its  observance  almost  to  the  reverence  of  law,  to  advise  jurors,  in  the  strongest  cauttoB- 
ary  terms,  not  to  convict  defendants  on  such  testimony,  unless  they  can  Hod  cofToboratioB 
in  the  testimony  of  other  and  unsuspected  witnesses,  upon  such  material  circomstaaoes  aa 
tend  directly  to  establish  the  guilt  of  the  accused.  And  quite  frequently  do  the  courts,  in 
their  discretion,  direct  juries  to  acquit,  and  set  aside  verdicts  founded  on  the  testimooy  d 
uncorroborated  accomplices.  But  I  think  it  may  be  asserted  as  the  law,  that  when  the 
juiy  acting  upon  such  testimony,  he  being  a  legal  witness,  find  a  verdict  of  gnOty*  it  la  a 
lawful  verdict,  and  cannot  be  disturbed  on  error. 

"  It  would  be  illogical  to  place  all  accomplices,  or  aooomplloes  In  every  characfeer  of  cfina% 
upon  the  same  footing.  Evidently  the  nature  of  the  crime  of  which  he  acknowledges  hin- 
self  to  be  guilty  must  vary  the  weight  that  a  jury  will  accord  to  bis  testlmooy ;  the  rea^ 
sonableness  of  his  stor>',  and  his  manner  of  testifying,  must  be  consideratkms  affectiafr^'B 
credibility,  and  tending  to  i^iape  the  advice  of  the  judge.  If  the  ofToise  be  one  free  firoca 
ral  turpitude ,  the  story  told  reasonable,  the  manner  of  its  relation  evincive  of  1 
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tbe  jury  might,  even  under  the  influence  of  the  strongest  caution,  feel  bound  in  conscience 
to  beUeve  it,  and  convict.  To  deny  to  a  conviction,  under  such  circumstances,  legal  sup- 
port, would  be  to  take  from  the  jury  the  right  of  judgment  upon  the  weight  of  testimony 
of  legally  competent  witn^ses  — a  right  within  their  province— and  to  compel  them  to 
find  against  their  convictions  of  its  truth. 

'*The  wise  practice  of  courts  to  admonish  jurors  against  too  great  reliance  on  the  evi- 
dence otparticepa  crimtnis,  found  much  support  in  the  circumstance  that  the  mouth  of  ihe 
accused  was  dosed  against  the  accusations  of  his  criminality,  while  the  self -convicted 
criminal  was  allowed  to  speak.  The  admission  of  persons  accused  of  crime,  as  witnesses 
in  their  own  behalf,  has  removed  this  one  ground  for  disfavoring  such  testimony.  But 
while  cogent  reasons  still  exist  for  scrutiny  and  distrust  of  evidence  from  such  impure 
sources,  I  havo  not  fallen  in  with  any  case  cond^nning  a  conviction  founded  on  the  uncor- 
roborated testimony  of  an  accomplice  as  ill^al.  On  the  other  hand,  I  find  cases  of  high 
authority  in  support  of  such  conviction. 

**  In  the  well-known  case  of  Atwood  v.  Robbins,  1  Leach's  C.  C.  464,  tried  before  Justice 
BcLLEB,  for  robbery  from  the  person,  the  only  evidence  to  identify  the  prisoners  and  con- 
nect them  with  the  robbery  was  the  testimony  of  an  accomplice,  testifying  that  the 
defendants  with  himself  constituted  the  three  i>ersons  who  committed  the  crime;  the  case 
was  given  to  the  jury  and  a  verdict  of  guilty  had.  The  propriety  of  tiiis  verdict  was 
referredtothetwelve  judges  of  England,  who  by  a  unanimous  vote  pronoimced  it  to  be 
legal.  And  in  the  subsequent  case  of  Rex  v.  Durham^  1  Leach's  C.  C.  478,  Baron  Perrtn, 
one  of  the  judges  who  sat  in  the  Attcood  A  RoiA)in8  case,  permitted  the  case  to  go  to  the 
farj  upon  the  sole  evidence  of  an  alleged  accomplice,  stating  that  the  twelve  judges  who 
sat  in  the  Atwood  A  Robbins  case  were  unanimously  of  opinion  that  the  practice  of  reject- 
ing an  unsupported  accomplice  was  rather  a  matter  of  discretion  with  the  court  than  a 
role  of  law.  Lord  Eludvborouoh,  in  the  case  of  Rex  v.  Jones^  2  Camp.  131,  renutrks  that 
*Ko  one  can  seriously  doubt  that  a  conviction  is  legal,  though  it  proceed  on  the  evidence 
of  an  accomplice.  Judges,  in  their  discretion,  will  advise  a  jury  not  to  believe  an  aocom- 
plioe,  unless  confirmed.* 

**  Aldebson,  B.,  in  Rex  v.  Wilkes^  7  C.  &  P.  873,  in  summing  up  to  the  jury,  says.  *Tou 
may  legally  convict  on  the  evidence  of  an  accomplice  only,  if  you  can  safely  rely  on  his 
testimony,  but  I  advise  jurors  never  to  act  on  the  evidence  of  an  accomplice  only,  unless 
he  is  confirmed  as  to  the  particular  person  charged  with  the  ofTense. '  The  same  language 
■obfitantially  was  used  by  Lord  Abqi'ger,  C.  B.,  in  directing  the  jury  in  Reg.  v.  Farler,  8  C. 
&  P.  906.  In  the  case  of  Beg.  v.  StubbSy  33  E.  L  &  Eq  552,  at  the  trial  before  the  Durham 
Sessions,  corroboration  of  the  testimony  of  an  accomplice  as  to  the  connection  of  the  pris- 
oner  with  the  offense  was  wanting,  and  the  chairman  instructed  the  jury  that  corroborap 
tion  as  to  each  prisoner  was  not  neccsKsry .  The  correctness  of  this  direction  was  reserved 
for  the  judgment  of  the  Ck>urt  of  Criminal  Appeals,  and  it  was  unanimously  decided  by 
that  court  that  it  had  no  power  to  interfere.  Chief  Justico  Jarvis  says:  *  It  is  not  a  rule  of 
law  that  accomplices  must  be  confirmed  in  order  to  render  a  conviction  valid,  but  it  is 
usual  in  practice  for  tho  judge  to  advise  the  jury  not  to  convict  on  such  testimony  alone, 
and  jurors  generally  attend  to  the  judge's  direction,  and  require  confirmation,  but  it  is 
only  a  rale  of  practice.*  Pars,  B  ,  and  Justices  Wiqhtman,  Crrswkll  and  Willes 
expressed  themselves  to  the  same  effect,  the  latter  remarking :  *  This  is  not  a  question  of 
law,  but  of  practice,  and  questions  of  law  only  can  be  reserved  for  our  opinion .  *  A  num- 
ber of  cases  to  the  same  effect  will  be  found  collected  in  1  Phillips*  Evidence  (10th  Eng.  ed  ), 
ch.  C  S  ^  i>ote  1 .    Further  reference  to  them  is  unnecessary. 

"  It  win  be  found  on  examination  that  the  rulo  in  this  country  is  the  same.  In  1  Whart. 
on  Crim.  Law,  {  783,  the  author  states  that  the  preponderance  of  authority  in  this  countiy 
is  that  a  jury  may  convict  a  prisoner  on  the  testimony  of  an  accomplice  alone,  though  the 
court  may,  at  its  discretion,  advise  them  to  acquit  unless  such  testimony  is  corroborated 
on  material  points.  And  in  the  note  in  the  sixth  edition,  a  number  of  American  cases  are 
crlted  in  support  of  the  statement  in  the  text.  These  cases  recognize  the  same  practice  in 
cnr  courts,  to  caution  and  advise  juries  against  conviction  upon  such  testimony  alone.  The 
oorroboration  which  they  are  directed  to  look  for  must  be  upon  nmcters  material  to  the 
^uflt  of  tho  accused,  not  as  to  the  fact  of  the  crime  merely,  but  upon  matters  which  con< 
the  prisoner  i^ith  the  crime  committed,  and  the  number  of  aooompUoes  testifying  has 
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no  effect  to  dlqwnae  with  oricooen  the  need  of  aupportinff  proof.  Such  proof  most  comt 
from  aoiuoee  untainted  hj  the  partlciilar  crime.  Th^  will  show,  further,  that  this  is  a 
practice  mereljr — one,  it  Is  true,  of  high  obligation  on  oourto  to  obeenre — and  that  it  is  not. 
a  rule  of  law.*^ 

In  KUraw  v.  CommtmwcaUh^  89  Penn.  8t.  480^  the  court  charged  the  jury:  *'Anso- 
oompUoe  who  oomes  upon  the  stand  to  testify  against  a  receiver  of  thegoods  he  has  stolen, 
necessarily  occupies  a  position  of  disrepute,  and  yet  the  law  makes  him  a  competent  wit- 
ness ;  and  did  formerly,  before  defendants  could  testify  for  themselves  in  criminal  cases, 
as  a  matter  of  necessity,  for  otherwise  many  guilty  persons  would  escape  the  Just  penaltf 
cl  their  crimes,  there  being  oftentimes  no  other  mlficient  evidence  to  insure  their  prcqier 
conviction,  while  their  guilty  companions  are  willing,  through  penitence,  or  some  hope  of 
benefit,  to  divulge  the  truth  in  reference  to  their  secret  crime.  But  f^iom  the  veiy  cfaaiw 
acter  of  such  witnesses,  the  law  and  the  courts  look  with  caution  upon  their  testimoiif ; 
yet  being  competent  to  testify,  their  credibility  is  entirdy  for  the  Jury,  and  to  be  Judged 
of  as  that  of  any  other  witness,  taking  into  account  their  dlsreputaMe  character  and  posi- 
tion, and  while  the  Jury  would  be  warranted  in  finding  any  fact  in  the  cause  upon  their 
unsupported  testimony  if  fully  credited  and  b^eved,  yet  we  must  say  to  you  that  It  wo«dd 
be  very  unsafe  and  dangerous  for  the  Jury  so  to  do— and  this  is  the  opinion  at  almost  all 
the  courts.**  '*It  is  not  necessary  that  an  accomplice  should  be  corroborated  upon 
every  material  part  of  his  testimony,  for  if  this  was  required  a  oonvictiaa  could 
be  had  without  his  testimony  at  all;  but  before  a  conviction  should  be  had  upon 
his  evidence  in  any  particular,  he  should  be  so  corroborated  in  other  material  psiis 
of  his  testimony  by  uncontradicted  evidence  as  to  ingress  the  Jury  beyond  a  reaaooable 
doubt  of  the  truthftilness  of  his  entire  story.  *'  When  this  is  the  case  the  law  permits  the 
jury  to  base  a  conviction  upon  such  testimony.  **     This  was  sustained  on  i^peal. 

Id  People  v.  Oipaon,  California  Supreme  Oourt,  Sept.,  1879,  4  Pac.  C.  L.  Jour.  10^  the 
court  said:  "  The  courts  have  in  almost  numberiesa  instances  commented  upon  the  testi> 
mony  of  aooomplices— cautioning  juries  in  respect  to  the  general  unreliable  diaracter  of 
such  testimony — and  statutes  have  been  passed,  containing  provisions  similar  to  those  d 
section  1111  of  the  Penal  Code,  to  the  effect  that  a  conviction  cannot  be  had  upon  the  teati* 
mony  of  an  accomplice  unless  corroborated  by  evidence  whitA  tends  to  connect  the  de- 
fendant with  the  commission  of  the  offense;  but  the  industry  of  counsel  has  not  ensMed 
him  to  find  an  authority  in  support  of  his  proposition." 

In  Johnmn  v.  StaUy  85  Ind.  909,  the  court  said:  *^  The  objections  urged  against  the  teati- 
mony  of  Viquesney  went  ooly  to  his  credibility  as  a  witness,  and  not  to  his  competency, 
and  it  was  a  question  for  the  Jury  to  determine  what  credit,  if  any,  they  woukl  gtre  to 
such  testimony,  under  all  the  circumstances  attending  the  trial  of  the  cause.  It  has 
decided  by  this  court,  and  we  think  correctly,  that  whUe  it  is  the  duty  of  the  court 
jury  to  carefully  scrutinize  the  testimony  of  an  aooompllce,  yet  a  person  maybe  ooovlcfeed 
on  the  testimony  of  an  accomplice  alone,  if  his  testimony  shall  be  sofllcieatly  Hatisfartoffy 
to  the  jury.     Ulmcr  v.  8taU,  14  Ind.  58;  Stodcing  v.  StaU,  7  Id.  386.** 

In  State  v.  Wartt  51  Iowa,  587,  it  was  claimed  that  an  accomplice  was  wholly  unoorrob* 
orated.  The  court  said:  *'  If  he  was  so  corroborated  as  to  connect  the  defieBdant  vHh 
the  crime,  the  verdict  is  fully  sustained.** 

In  Texas  the  statute  requires  that  an  accomplice  shall  be  corroborated  by  **  other  evidenoa 
tending  to  connect  the  defendant  with  the  offense  committed.**  It  has  been  held  tbmx  this 
does  not  necessitate  a  circumstantial  and  detaOed  corroboration.  Jffen  v.  SiaU^  7  Tex. 
Ct  App.  &iO.  An  accomplice  cannot  corroborate  himself.  Ednnahan  v.  SUiU,  Id.  664. 
Nor  can  one  accomplice  corroborate  another.  Heath  t.  Staie^  Id.  404.  There  is  a  aJmHar 
statute  in  Oregon.    See  State  v.  OdeU,  8  Or.  80. 

The  Oeorgia  Code  requires  corroboration,  and  it  has  been  held  that  the  oocn>bocttUo« 
must  l)o  of  circumstances  tending  to  connect  the  prisoner  with  the  crime.  CkiMerv  t. 
State,  52  Oa.  106 ;  Middleton  v.  State^  id.  194. 

In  HamfUon  v.  P^op^e,  89  Mich.  173,  it  was  held  that  what  credit  was  to  be  glve^  to  ^km 
testimony  of  an  accomplice,  whether  corroborated  or  uncorroborated.  Is  a  matter  C9Dcltt- 
slvely  within  the  province  of  the  Juiy.    To  the  same  effect  la  WhUe  v.  fibife,  81  Mlsa^  tlC. 

In  LindMw  v.  Pleopfe,  68  K.  T.  143,  the  court  said:  "  Although  it  Is  not  usual  to  snOer  a 
tonviction  upon  the  wholly  unoorroborated  evidence  of  aa  acoompilce,  and  Juries  are  mt^ 
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Tised  not  to  cooTict  -without  a  oonflrmatlon  as  to  the  material  facts ;  still,  if  the  Juiy  are 
fliUy  oonYiiiced  of  the  truth  of  the  statements  of  a  witness  thus  situated,  they  may  coh- 
Tict  upon  his  testimony  alone.'*    *'  As  we  have  seen,  it  Is  competent  for  the  juiy  to  convict 
upon  t6e  uncorroborated  testimony  of  an  accomplice,  and  when  corroboration  is  deemed 
safe,  or  even  neoeasaiy,  the  rule  as  to  the  manner  and  extent  of  the  corroboration  is  not 
definitely  settled.    Learned  Judges  have  diifered  on  the  subject.    Chief  Baron  Jot,  in  his 
treatise  on  the  Evidence  of  Accomplices,  page  06,  after  reviewing  the  oases,  says:    'The 
only  rule,  therefore,  which  has  the  appearance  of  reason  to  support,  is  that  which  I  have 
endeavored  to  show,  has  uniformly  and  without  an  exception  been  laid  down  and  acted 
upon  by  the  English  Jud;:es,  which  is  that  *  the  confirmation  ought  to  be  in  such  and  so 
many  parts  of  the  aooomplice's  narrative  as  may  reasonably  satisfy  the  Jury  that  he  is  tell- 
ing truth,*  without  restricting  the  confirmation  to  any  particular  points,  and  leaving  the 
effect  of  such  confirmation  (which  may  vary  in  its  effect,  according  to  the  nature  and  cir- 
cumstances of  tho  particular  case)  to  the  consideration  of  the  Jury,  aided  in  that  considera- 
tion by  the  observations  of  the  Judge.*    In  Bex  v.  Beckett^  1 B.  &  ft.  Cr.  Cas.  S51,  the  twelve 
Judges  agreed  that  *  an  accomplice  did  not  require  confirmation  as  to  the  jierson  he  chaiged 
if  he  was  confirmed  as  to  the  particulars  of  his  story.*    This  do^i  not,  of  course,  imply 
a  confirmation  as  to  wholly  immaterial  matters,  for  example,  as  to  the  place  of  his 
birth,  bis  age,  his  residence,  but  the  details  of  the  crime  and  matters  connected  with  it. 
JPtopie  V.  Davis^  21  Wend.  309,  is  not  inconsistent  with  the  authorities  cited.    Tho  General 
Oeonlons  of  New  York  had  charged  the  Jury  that  the  witnesses  who  were  accomplices  of 
the  prisoner  were  not  to  be  believed  by  them,  unless  confirmed  by  other  credible  witnosses, 
in  respect  to  the  facts  connecting  the  prisoner  with  the  possession  of  the  forged  bills  or 
with  the  manuCacUire  of  them.    Judge  Nelson  says  of  these  instructions,  that '  they  were 
as  favorable  to  the  prisoner  as  the  most  liberal  cases  on  the  subject  recommend ;  certainly 
more  so  than  can  be  exacted  of  the  court  by  the  settled  rules  of  evidence.*    Tho  absence 
of  the  witness  from  his  house  on  the  business  of  concealing  the  body  of  the  deceased,  upon 
the  night  in  question,  was  a  material  part  of  the  narrative,  and  when  It  was  proved  that  the 
prtooner  was  going  at  the  time  and  under  the  circumstances  stated,  in  the  direction  of  the 
alleged  place  of  rendesvous,  the  confirmation  of  the  witness  as  to  his  unusual  absence 
from  home,  was  not  only  ft  confirmation  of  a  material  part  of  the  story,  but  indirectly 
tended  to  connect  the  accused  with  the  crime.    It  being  merely  a  rule  of  practice,  and  not 
of  law,  that  an  accomplice  should  be  corroborated  to  Justify  a  conviction  upon  his  evi- 
dence, it  is  not  essential  that  the  confirmation  when  offered  should  point  directly  to  the 
defendant,  if  it  is  of  any  part  of  the  material  statements  of  the  witness,  the  question  being 
in  ail  cases  whether  the  Jury  under  all  the  evidence  will  believe  the  nnoorroborated  part  of 
the  testimony.** 


Commonwealth  v.  Munsok. 

(127  Mass.  460.) 
Ori^ninal  law  —  marriage — aoUmnwUion  — **lewd,  and  UudMautT  eohabitatUm, 

^The  statates  of  MaBsachosetta  provide,  except  In  the  case  of  Friends  of 
QoAkers,  that  magistrates  or  ministens  may  celebrate  marriages,  and  aloo 
provide  that  marriages  thus  celebrated  shall  be  valid  although  the  magistrate 
or  minister  shall  have  exceeded  his  authority  or  jurisdiction  ;  and  do  not 
enact  that  marriages  not  thus  celebrated  shall  not  be  valid.  Jleld,  that  a 
eeremonj  of  marriage,  performed  in  good  faith  by  a  man  and  a  woman  at  a 
pablic  religions  meeting,  no  third  person  participating,  and  no  m&gistrate 
oar  clergyman  nor  any  person  supposed  to  be  such  being  present,  and  neither 
-party  being  a  Friend  or  Quaker,  is  not  a  valid  marriage  under  the  law  of 
Jjfjiflsachuaetts,  but  the  cohabitation  of  the  parties  theieander  is  not  "  lewd 
And  lascivious/'  within  the  statute. 
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CtONVICTION  of  lewd  and  lascivious  cohabitation  with  Martha 
/  A.  EatoQ.  The  defense  was  that  the  parties  were  lawfully 
married  to  each  other. 

At  a  public  religious  meeting  called  by  the  defendant,  and  held 
at  a  chapel  in  Worcester^  Massachusetts,  about  fifty  persons  being 
present,  but  no  magistrate  or  minister  of  the  gospel  being  present 
the  defendant  occupied  the  pulpit,  gave  out  a  text,  talked  awhile 
about  repentance,  read  the  first  five  verses  of  the  twentieth  chapter 
of  Matthew,  then  came  down  the  aisle,  and  Eaton  came  forward 
and  read  from  the  sixth  to  the  tenth  verse  of  the  same  chapter ; 
they  then  joined  hands,  and  the  defendant  said,  ''In  the  presence 
of  God  and  of  these  witnesses,  I  now  take  this  woman  whom  I  hold 
by  the  right  hand  to  be  my  lawful  wedded  wife,  to  love  and  to 
cherish,  till  the  coming  of  our  Lord  Jesus  Christ,  or  till  death  do 
us  part ;  *'  Eaton  thereupon  said,  "  And  I  now  take  this  man  to  be 
my  lawfully  wedded  husband,  to  love,  reverence  and  obey  him  until 
the  Lord  himself  shall  descend  from  heaven  with  a  shout  and  the 
voice  of  the  archangel  and  with  the  trump  of  Ood,  or  till  death 
shall  us  sever;"  the  parties  then  bowed  down,  and  the  defendant 
offered  prayer.  There  was  no  other  marriage  ceremony ;  neither 
party  was  a  Friend  or  Quaker ;  the  marriage  ceremony  was  not  con- 
formable to  tho  usage  or  practice  of  any  religious  sect ;  the  parties 
were  of  full  age,  the  defendant  being  a  resident  of  Missonri,  and 
Eaton  being  a  resident  of  "Worcester ;  the  parties  performed  the 
ceremony  in  good  faith  as  a  marriage  rite,  and  believed  it  con- 
stituted a  valid  marriage.  Directly  after  the  ceremony,  and  dunng 
the  time  covered  by  the  indictment,  the  parties  cohabited  as  hus- 
band and  wife.  Before  the  ceremony  they  had  caused  notice  of 
their  intention  to  be  married  to  be  entered  in  the  office  of  the  city 
clerk  of  Worcester,  and  the  clerk  had  delivered  to  them  the  certifi- 
cate required  by  the  statute  ;  and  the  certificate  had  been  returned 
with  a  statement  thereon,  signed  by  the  parties,  stating  that  Ihey 
had  been  married  to  each  other  by  mutual  public  vows. 

The  judge  ruled  that  no  valid  or  lawful  marriago  had  taken  place; 
and  instructed  the  jury  that  they  would  be  warranted  in  convicting 
the  defendant 

J,  F,  Manning^  for  defendant,  cited  1  Bish.  on  Mar.  &  Div.  §§  283- 
287  ;  Gen.  Stats.,  ch.  106 ;  §§  21,  22 ;  ch.  107,  §§  4,  5  ;  Mang^ 
V.  Mangvs,  1  Mass.  240 ;  Milford  v.  Worcester,  7  id.  48;  Parfon  t. 
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Herveyy  1  Gray,  119;  Meyers  v.  Pope,  110  Mass.  314 ;  Florals  case, 
Qaincy,  29, note;  Concord Y.Ooffstoton,  2  N.  H.  263;  Huichinsy,  Kim- 
mell,  31  Mich.  126 ;  s.  c,  18  Am.  Rep.  164;  Dyer  v.  Brannock,  66 
Mo.  391;  5.  c,  27  Am.  Rep.  359 ;  McCausland's  Estate,  62  Cal.  568; 
Meisier  v.  Moore,  96  U.  8.  76. 

6r.  Marstofiy  attorney-general,  for  the  Commonwealth. 

Gray,  C.  J.  In  Massachusetts,  from  yery  early  times,  the  re- 
quisites of  a  ralid  marriage  have  been  regalated  by  statutes  of  the 
Colony,  Province,  and  Commonwealth  ;  the  canon  law  whs  never 
adopted;  and  it  was  never  received  here  as  common  law,  that  parties 
could  by  their  own  contract,  without  the  presence  of  an  officiating 
clergyman  or  magistrate,  take  each  other  as  husband  and  wife,  and 
60  marry  themselves.  Miljord  v.  Worcester,  7  Mass.  48, 53;  2  Dane 
Ab.  291,  301;  2  Winthrop's  Hist.  New  England,  43.  This  clearly 
appears  on  tracing  the  history  of  the  legislation  upon  the  subject; 
the  whole  of  which,  whether  repealed  or  unrepealed,  is  by  a  familiar 
rule  to  be  considered  in  ascertaiaing  the  intention  of  the  legislature. 
Church  V.  Crocker ^  3  Mass.  17,  21;  Eaton  v.  Oreen,  22  Pick.  526, 
i531;  Commonwealth  v.  Bailey,  13  Allen,  541,  545. 

As  early  as  1639,  it  was  ^'ordered  and  declared ''  by  the  General 

Court,  '^  that  there  be  records  kept  of  the  days  of  every  marriage, 

birth  and  death  of  every  person  within  this  jurisdiction.''    1  Mass. 

Col.  Rec.  276  ;  Anc.  Chart.  43.     In  1642,  it  was  enacted  that  ''  the 

magiBtrates  and  other  persons  appointed  to  marry  shall  yearly  deliver 

to  the  recorder  of  that  court  which  is  nearest  to  the  place  of  their 

habitation  the  names  of  such  persons  as  they  have  married,  with 

the  days,  months  and  years  of  the  same ;  and  the  said  recorders 

are  faithfully  and  carefully  to  enrol  such  marriages  as  shall  thus  be 

eomniitted  to  their  trust;"  and  in  1644,  every  new-married  man 

was   required  'Ho  bring  in  a  certificate  of  his  marriage,   under  the 

hand  of  that  magistrate  which  married  him,  to  the  clerk  of  l;he 

writs,"  to  be  recorded.    2  Mass.  Col.  Bee.  15,  59;  Mass.  Col.  Laws 

(ed.  1660),  68;   (ed.  1672)  130;  Anc.  Chart  181. 

The  requisite  of  solemnization  before  a  magistrate  or  other 
authorized  person,  as  essential  to  constitute  a  valid  marriage,  which 
had  been  clearly  implied  in  these  statutes,  was  distinctly  expressed 
in  the  following  statute  of  1646 :  "  As  the  ordinance  of  marriage 
is  honorable  amongst  all,  so  shonld  it  be  accordingly  solemnized.  It 
i0   therefore  ordered  by  this  court  and  authority  thereof,  that  no 
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person  whatfloeyer  in  this  jarisdiction  shall  join  any  persons  together 
in  marriage,  but  the  magistrate,  or  snch  other  as  the  General  Court 
or  Court  of  Assistants  shall  authorize  in  such  place  where  no  mag- 
istrate is  near.  Nor  shall  any  join  themselves  in  marriage,  bnt 
before  some  magistrate  or  person  authorized  as  aforesaid.  Nor  shall 
any  magistrate,  or  other  person  authorized  as  aforesaid,  join  any 
persons  together  in  marriage,  or  suffer  them  to  join  together  in 
marriage  in  their  presence,  before  the  parties  to  be  married  haTe 
been  published  according  to  law."  Mass.  Col.  Laws  (ed.  1660),  52; 
(ed.  lefS),  102;  Anc.  Chart  152. 

In  1G5G  and  1 658,  the  '^  commissioners  for  ending  small  canses  in 
the  several  towns  where  no  magistrate  dwells"  were  '^authorized 
and  empowered  to  solemnize  marriage  between  parties  legally  pub- 
lished ;"  ''and  all  other  commissions  in  this  case  are  hereby  made 
void."  4  Mass.  Col.  Eec,  part  I,  255,  322 ;  Ana  Chart  152.  The 
provision  of  the  Stat  of  1646,  prohibiting  persons  to  join  them- 
selves in  marriage,  except  befoi*e  a  magistrate  or  other  authorized 
person,  continued  in  force  throughout  the  period  of  the  colony 
charter. 

By  the  Prov.  Stat  of  1692-3  (4  W.  &  M.),ch.  25,  **  every  justice 
of  the  peace  within  the  county  where  he  resides,  and  every  settled 
minister  in  any  town,  shall  and  are  hereby  respectively  empowered 
and  authorized  to  solemnize  marriages,  within  their  respectife 
towns  and  counties,  betwixt  persons  that  may  lawfully  enter  into 
such  a  relation,  having  the  consent  of  those  whose  immediate  care 
and  government  they  are  under,  and  being  likewise  first  published" 
as  therein  directed;  and  ''every  justice  and  minister  shall  keep  a 
particular  register  of  all  marriages  solemnized  before  any  of  them, 
and  make  a  return  thereof"  quarterly  to  the  clerk  of  the  sessions  of 
the  poace  of  the  county,  to  be  by  him  registered.  1  Prov.  Laws 
(State  cd.),  01;  Anc.  Chart  242. 

Dy  the  Prov.  Stat  of  1695-6  (7  W.  Ill),  ch.  2,  §4,  "for  the  better 
preventing  of  clandestine  marriages,"  it  is  enacted  that  "no  person 
other  than  a  justice  of  the  peace,  and  that  within  his  own  county 
only,  or  ordained  minister,  and  that  only  in  the  town  where  he  is 
settled  in  the  work  of  the  ministry,  shall  or  may  presume  to  join 
any  persons  together  in  marriage ;  nor  shall  any  justice  or  minis tei 
join  any  persons  in  marriage  other  than  such  one  or  both  of  whom 
are  inhabitants  or  residents  in  such  county  or  town  respectivelj  ;" 
with  more  speciOc  provisons  as  to  publication  of  banns  and 
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of  parents  and  guardians,  and  a  farther  provision  that  any  justice, 
minister  or  other  person  offending  against  this  act  shall  suffer  a 
penalty,  and  be  *'  foreYer  after  disabled  to  join  persons  in  marriage," 
and  bo  also  liable  to  an  action  by  the  parent  or  guardian.  1  Prov. 
Laws,  209,  210;  Anc.  Chart  283. 

By  the  Prov.  Stiit.  of  1716-17  (3  Geo.  I),  ch.  16,  after  reciting  in  the 
preamble  the  principal  passage  above  quoted  from  the  act  of  1695-6, 
it  is  enacted  that  ^'  the  power  granted  ministers  to  join  persons  to- 
gether in  marriage  be  hereby  enlarged,  so  as  that  where  there  shall 
be  no  settlc<l  ordained  minister  in  any  town  or  precinct,  or  where 
the  only  settled  ordained  minister  of  any  town  or  precinct  is  him- 
self to  be  married,  it  shall  and  may  be  lawful  in  such  cases  for  the 
next  settled  ordained  minister  in  another  town  within  the  same 
county  to  join  in  marriage  the  minister,  or  inhabitants  of  such 
town  or  precinct  destitute  of  such  settled  ordained  minister,  if  such 
minister  or  inhabitants  desire  it,  according  to  the  rules  prescribed 
by  the  laws  of  this  Province  for  the  consummating  marriages;'*  and 
penalties  are  imposed  on  ministers  and  clerks  neglecting  to  return 
or  record  marriages.    2  Prov.  Laws,  60;  Anc.  Chart.  416. 

So  by  an  act  of  1773  (13  Geo,  III),  the  authority  of  each  minis- 
ter of  the  Church  of  England  within  the  Province  to  join  persons 
in  marriage  (which  had  previously  been  limited  to  persons  belong- 
ing to  the  town  in  which  the  minister  himself  dwelt),  was  not  only 
extended    to  include  persons   usually  worshipping  with  him  and 
whose  ministerial  taxes  ho  had  a  right  by  law  to  receive,  although 
not  belonging  to  the  same  town ;  but  it  was  enacted  that  ^^  where 
any  minister  of  the  Church  of  England  is  himself  to  be  married,  or 
where  sach  minister  shall  be  removed  by  death  or  otherwise,  so  that 
the  religious  society  of  Christians  in  which  he  presided  shall  be  des- 
titute of  a   minister,  it  shall  be  lawful  in  such  cases  for  the  next 
minister  within  the  Province  of  the  same  denomination  to  join  in 
marriage  the  minister,  or  any  of  the  people  constituting  such  relig- 
ious society  who  may  lawfully  enter  into  such  a  relation.''    Mass. 
Perpetual  Laws  (SupplHs  to  ed.  1769),  632;  Anc,  Chart  679, 

These  statutes  plainly  signify  that  by  the  law  of  the  Province 
even  a  minister,  authorized  to  solemnize  marriages  between  other 
persons^  could  not  marry  himself. 

The  only  other  statutes  of  the  Province  which  have  ccme  to  oni 
notice  arc  one  of  1727  (1  Geo.  II),  providing  for  the  publication  ol 
banns  of  persons  residing  in  places  where  there  was  no  town  clerk^ 
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and  one  of  17C3  (3  Geo.  Ill)  concerning  the  powers  of  ministers 
whose  parishes  were  made  out  of  two  or  more  adjacent  towns.  2 
Prov.  Laws,  404;  Mass.  Perpetual  Laws  (Suppl'ts  toed.  1759)  444; 
Anc.  Chart.  462,  C55. 

The  Province  laws  on  this  subject  remained  in  forcQ  until  after 
our  Revolution;  and  it  was  before  they  had  been  changed  by  anj 
statute  of  the  Commonwealth  that  the  marriage  took  place,  the 
validity  of  which  was  brought  in  question  in  the  leading  case  of 
Milford  V.  Worcester^  7  Mass.  48.  In  that  case  it  appeared  that  in 
1784  a  man  and  a  woman  went  together  into  a  room  where  a  justice 
of  the  peace  happened  to  be,  and  in  his  presence,  and  before  other 
witnesses,  after  producing  a  certificate  that  their  intentions  of  mar- 
riage had  been  published,  the  man  declared  that  he  took  the  woman 
as  Iiis  lawful  wife,  and  she  declared  that  slic  took  him  as  her  lawful 
husband,  and  each  made  to  the  other  the  tows  and  promises  usual 
in  contracting  marriages;  but  upon  the  question  whether  this  pro- 
ceeding was  directed  and  encouraged  by  the  justice  the  evidence 
was  conflicting.  It  was  ruled  by  Mr.  Justice  (afterward  Chief  Jus- 
tice) Sewall  at  the  trial,  and  held  by  the  full  court  in  an  elaborate 
judgment  delivered  by  Chief  Justice  Parsons  that  if  the  procee*!- 
ing  hud  not  the  sanction  of  the  justice  as  a  magistrate,  the  marriage 
was  void,  and  neither  the  woman  nor  her  children  took  the  settle- 
ment of  the  man.  The  position  that  the  marriage,  thoagh  not 
solemnized  pursuant  to  the  statutes,  was  yet  a  lawful  marriage,  had 
between  parties  competent  to  contract  marriage,  and  not  declared 
void  by  any  statute,  was  fully  argued  and  considered;  and  the  court, 
while  admitting  the  strength  of  that  position  in  States  the  laws  of 
which  had  prescribed  no  regulations  for  the  celebration  of  marriages^ 
was  clearly  of  opinion  that  the  provisions  of  our  statutes,  by  neces- 
sary implication,  prohibited  persons  from  solemnizing  their  own 
marriages  by  any  form  of  mutual  engagement,  or  in  the  presence  of 
any  witnesses  whatever. 

The  Slat,  of  178G,  ch.  3,  manifested  no  intention  to  change  the 
law  in  this  respect.  While  it  expressly  repealed  all  former  laws  i»- 
lating  to  the  solemnization  of  marriages,  it  substantially  re-enacted 
many  of  their  provisions.  It  empowered  justices  of  the  peace 
within  their  counties,  and  stated  and  ordained  ministers  witlua 
their  towns  or  parishes,  to  solemnize  marriages;  provided  that 
when  any  such  minister  was  himself  to  be  married,  it  should  be 
lawful  for  any  other  such  minister  within  the  same  county  to 
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him;  rcqaired  ''all  persons  desiring  to  be  joined  in  marriage''' 
to  hare  their  intention  published,  and  to  '' produce  to  the  justice  or 
minister  who  shall  be  desired  to  marry  them  "  a  certificate  of  such 
pofaHshment;  obliged  justices  and  ministers  to  keep  records  and  make 
returns  of  the  marriages  solemnized  by  them ;  ani  made  persons 
illegally  solemnizing  marriages^  or  neglecting  to  make  returns,  sub^ 
JBct  to  penalties,  and  to  be  thereafter  disqualified  from  joining  per- 
80D8  in  marriage. 

It  also  contained  a  now  proyision,  declaring  marrif^s  which  had 
been  or  should  be  had  and  solemnized  among  Quakers  or  Friends,  in 
the  manner  and  form  used  and  practiced  in  their  societies,  to  be 
good  and  valid  in  law,  and  requiring  the  clerk  or  keeper  of  the 
records  of  the  meeting  at  which  such  marriages  should  be  had  and 
solemnized  to  make  returns  thereof.  (Stat.  1786,  ch.  3,  §  7.) 
This  section.  Chief  Justice  Parsons  tells  us,  was  enacted  in  con- 
sequence of  the  general  opinion  of  lawyers  that  such  marriages 
were  void  before*    Milford  v.  Worcester y  7  Mass.  50. 

The  Stat  of  1786  (after  being  amended  in  some  unimportant 

particulars  by  the  Btats.  of  1*95,  ch.  7, 1817,  ch.  61,  141,  and  1820, 

ch,  55)  was  repealed  by  ibc  Stat,  of  1834,  ch.  177,  which  contained 

similar  provisions,  but  allowed  resident  ministers  to   solemnize 

marriages  throughout  the  Commonwealth,  and  therefore  omitted 

as  unnecessary  the  specific  provision  of  former  statutes  as  to  the 

marriage  of  ministers,  and  also  declared — thereby  clearly  implying 

that  some  solemnization  beyond  the  mere  contract  of  the  parties 

was  considered  essential  —  that  ''all  marriages,  between  persons 

who  might  lawfully  enter  into  that  relation,  heretofore  solemnized 

by  any  justice  or  minister,  be  and  they  hereby  are  confirmed  and 

made  Talid  in  law,  although  such  justice  or  minister  may  have 

exceeded  his  authority  or  jurisdiction.'' 

In  the  Bev.  Stats,  ch.  75,  the  provisions  of  the  previous  statutes 

are  sabstantially re-enacted,  and  the  following  section  is  added: 

'^Xo  marriage,  solemnized  before  any  person  professing  to  be  a 

justice  of  the  peace,  or  a  minister  of  the  gospel,  sliall  be  deemed  or 

adjudged   to  be  void,  nor  shall  the  validity  thereof  be  in  any  way 

affected,   on  account  of  any  want  of  jurisdiction  or  authority  in 

snch  8npiK>sed  justice  or  minister,  or  on  account  of  any  omission  or 

informalitj  in  the  manner  of  entering  the  intention  of  marriage>  car 

in  the  pnbfication  of  the  banns;  provided,  that  the  marriage  be  in 

0tfaer  respects  lawful,  and  be  consummated  witii  a  full  bdief,  on 

Vox.  XXXIV— 63 
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the  part  of  tho  pei'sons  so  married,  or  of  either  of  them,  that  they 
have  been  lawfully  joined  in  marriage.''  Be?.  Stats.,  ch.  75, 
§24. 

The  object  of  this  section,  as  declared  in  the  report  of  the  Com* 
missioners  who  framed  it,  was  to  adopt  the  principle  stated  in 
Milford  Y.  Worcester y  that  a  marriage  woiilil  l^c  lawful  if  solemnised 
before  a  justice  or  minister,  although  without  publication  of  the 
banns  and  without  the  consent  of  parents  or  guardians ;  aud  to 
extend  that  principle  so  as  to  prevent  marriages  from  being  inTsli- 
dated  on  account  of  some  defect,  not  known  or  suspected  bj  either 
party,  in  the  ordination  of  the  minister  or  the  commission  of  the 
justice  in  whose  presence  the  marriage  ceremony  was  performed. 
That  the  commissioners  understood  the  presence  of  some  person, 
being  or  believed  to  be  a  magistrate  or  minister,  to  be  necessary  to 
tho  validity  of  every  marriage  of  persons  other  than  Quakers  in  this 
Commonwealth,  clearly  appears  by  their  concluding  sentence: 
''The  essence  of  the  contract  is  the  assent  of  tho  parties;  and  if 
this  assent  is  formally  and  solemnly  given  in  the  presence  of  one 
who  is  acting  as  a  justice  or  minister,  and  who  is  honestly  believed 
to  be  qualified  as  such,  it  furnishes  all  the  security  against  fiaad 
and  surprise  which  the  law  was  designed  to  provide  for." 

The  existing  laws  upon  the  subject  are  mostly  contained  in  the 
Gen.  Stats.,  ch.  106;  and  the  only  modification  since  the  Rev. Stats, 
that  is  worthy  of  notice  is  that  by  which,  where  the  fact  of  marriage 
is  required  to  be  proved  before  any  court,  evidence  of  the  admission 
of  that  fact  by  the  defendant,  or  of  general  repute,  or  of  cohabita- 
tion as  married  persons,  or  any  other  circumstantial  or  presump- 
tive evidence,  is  made  competent.  Stats.  1840,  ch.  84;  1841,  ch. 
20 ;  Oen.  Stats.,  ch.  106,  g  22.  Evidence  of  the  kind  here  men- 
tioned is  simply  made  competent,  not  controlling  when  the  whole 
truth  appears. 

Under  all  changes  in  the  form  of  the  statutes  it  has  always  been 
assumed  in  this  Commonwealth,  and  in  the  State  of  Maine,  which 
was  originally  a  part  thereof,  that  (except  in  the  single  case  of 
Quakers  or  Friends,  whose  marriages  are  made  valid  by  a  special 
provision  limited  to  that  sect,  and,  though  not  solemniaed  by  any 
magistrate  or  minister,  are  witnessed,  recorded  and  returned  by  the 
principal  ofiScer  of  the  meeting  at  which  the  ceremony  is  performed) 
a  marriage  which  is  shown  not  to  have  been  solemnized  before  any 
third  person,  acting  or  believed  by  either  of  the  parties  to  be  acting 
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as  a  ma^strate  or  minister,  is  not  lawful  or  yalid  for  any  parpose« 
Medway  v.  Needham^  16  Mass.  157, 159 ;  Commonwealih  y.  Spooner, 
I  Pick.  235;  Meyers  v.  Pope,  110  Mass.  314,  316;  Thompson  y. 
Thompson,  114  id.  566,  567;  Stat.  1870,  ch.  116;  Brunswick  y. 
LitchfiM,  2  Oreenl.  28 ;  Ligonia  y.  Buxton,  2  id.  102 ;  State  y. 
Hodgshins,  19  Me.  155 ;  State  y.  Bowe,  61  id.  171,  177.  See,  also, 
Dunbarton  y.  Franklin,  19  N.  H.257,  266  ;  Northfield  v.  Plymouth, 
20  Vt  582,  591 ;  Goshen  v.  Stonington,  4  Conn.  209,  219  ;  10  Am. 
Dec.  121 ;  Bashaw  y.  State,  1  Yerg.  177;  Denison  y.  Denison,  35 
Md.  361. 

It  is  proper,  howcYcr,  to  notice  more  particularly  the  Massachu- 
setts cases  on  which  the  defendant's  counsel  relied. 

The  case  decided  by  the  Superior  Court  of  Judicature  of  the 

ProYinoe  in  1758,  and  cited  in  Quincy's  Reports,  29,  note,  appears 

by  the  record,  there  referred  to,  to  haYe  been  as  follows  :  Flora,  a 

negro  woman,  was  indicted  on  the  ProY.  Stat  of  1696  (8  Wra.  Ill), 

ch.  11,  ^'to  proYent  the  destroying  and  murdering  of  bastard  chil- 

dren,''  which  had  this  preamble  :  '*  Whereas  many  lewd  women 

that  have  been  deliYcred  of  bastard  children,  to  avoid  their  shame 

and  to  escape  punishment,  do  secretly  bury  or  conceal  the  death  of 

their  children,  and  after,  if  the  child  be  found  dead,  the  said 

women  do  allege  that  the  said  child  was  born  dead,  whereas  it  fall- 

eth  oat  sometimes  (though  hardly  it  is  to  be  proved)  that  the  said 

child  or  children  were  murdered   by  the  said  women  their  lewd 

mothers,  or  by  their  assent  or  procurement,''  and  which  therefore 

enacted  that  any  woman  who  should  be  delivered  of  a  child  ''  which, 

if  it    were  bom  alive,  should    by  law  be  a  bastard,"  and  en- 

deayor  to  conceal  the  death  thereof,  whether  it  were  born  alive  or 

not,  should  suffer  death  as  in  case  of  murder,  unless  she  could 

prove    that  the  child  was  bom   dead.     1  Prov.  Laws,  255 ;  Ana 

Chart.  293.    The  indictment  alleged,  in  the  usual  form  of  an  in- 

^  dictment  for  mnrder,  that  the  defendant  threw  her  child  alive  into 

a  Yanit  and  immerged  it  in  the  water  and  excrements  therein,  and 

thereby  drowned  and  suffocated  it.    The  jury,  by  special  verdict, 

foand  **  that  the  said  Flora  is  and  from  her  nativity  has  been  a 

negro  slave ;  that  she  was  never  married  according  to  any  of  the 

forms  prescribed  by  the  laws  of  this  land,  but  that  the  person  sup* 

posed  to  be  the  father  of  the  said  child  was  also  a  slaYe,  and  had 

kept  her  company  with  her  master's  consent  for  above  a  year  and  a 

|ia.1f  before  that  she  was  deliYered  alone  of  the  female  child  men« 
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tioned  in  the  indictmeot,  and  thrust  the  same  child  into  the  vault 
and  under  the  excretneAta  and  water^  and  that  the  same  child  wac 
taken  oat  dead  therefrom^  and  that  by  means  of  her  so  immerging 
the  said  child  and  concealing  the  death  thereof,  it  cannot  be  known 
whethav  the  said  child  waaborn  dead  or  alive  ;"  and  the  jury  found 
the  defendant  guilty  or  not  guilty,  according  to  the  opinion  of  the 
court  upon  the  qoeation  whether  '^the  said  female  child,  had  it 
been  born  alive^  would  ha?e  been  a  bastard,  within  the  meaning 
and  design  of"  tha  statute  on  which  the  indictment  was  founded. 
*'  After  mature  advisement  upon  the  said  verdict,  the  court  are  of 
opinion  that  the  said  Flora  is.  not  guilty."  Florals  case.  Bee  1758, 
f  ol.  295.  We  have  niO  report  of  the  grounds  of  that  opinion  ;  but 
it  may  well  be  that  the  court  thought  that  so  highly  penal  a  statute, 
changing  the  ordinary  rule  as  to  burden  of  proof  in  criminal  cases^ 
ahould  be  strictly  construed,  and  that  the  case  was  not  within  the 
evil  which  it  was  intended  to  prevent,  as  expressed  in  the  preamble. 
In  Pariou  v.  Ilerve^^  I  Gray,  119,  it  was  decided,  1st,  that  the 
age  of  consent  in  tlu^  Commonwealth,  as  by  the  common  law  ot 
England,  was  fourteen  in  males  and  twelve  in  females ;  and  %i, 
that  tlie  Prov.  SUL  of  16d5-&  (7  Wnu  III)  ch.  2,  the  Stata.  of  1786, 
ch.  3,  and  1834,  ch.  177,  and  the  Bev.  Stats.,  ch.  75,  §§  15,  19,  pro- 
hibiting jostiees  and  ministers,  under  a  penalty,  from  solemnizing 
marriages  of  malea  under  twenty-one  or  of  females  under  eigh- 
teen, without  the  consent  of  their  parents  or  guardians,  did  not 
make  void  the  marriage  of  a  girl  thirteen  years  old,  aolemniied 
by  a  jastiee  cht  miniatef  without  such  consent.  The  decision  on 
the  first  point  finds  additional  and  conclusive  support  in  the 
Prov.  Stat,  of  16M-5  (6  Wm.  &  M.),  ch.  5,  §  5,  which  defined  the 
age  of  consent  to  he  in  ^'  the  man  fourteen  years  of  age,  the 
woman  twelve."  1  Prov.  Laws,  172;  Anc.  Chart  278;  2  Dane's 
Abr.  301.  The  deeisioa  on  the  second  point  was  in  exact  accord- 
ance witik  the  statement  of  Chief  Justice  Pabsons  in  MOford  T. 
WorceaiaFy,  referred  to  in  the  Commissioners'  Beport  on  the  Re- 
vised Statutes,  aa  already  mentioned,  that  ''when  a  justice  or 
minister  shall  solemnize  a  marriage  between  parties  who  may  law- 
fully marry,  although  without  publication  of  the  banns  of 
riage  and  withouttbe  consent  of  the  parents  or  guardianSy  sndi 
riage  would  unquestionably  he  lawful,  although  the  officer  would 
ineur  tha  penalty  of  fifty  pounds  for  a  breaeh  of  his  duty.**  7 
Mass.  5^  55.    The  geaoral  statement  of  Mr.  Justiee  Biohow  im 
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the  course  of  his  discassion  of  this  poiDft — tbot^  ^'is  the  shaenee 
of  any  provision  declaring  maiTiages^  not  oelebnited  in  the  pre- 
ecribed  manner,  or  between  parties  of  certain  ages,  abeohitely  Toid» 
it  is  held  that  all  mfuriages^  regularly  made  according  to  the  com- 
mon laWy  are  valid  and  binding,  mltboagfa  kad  in  violation  of  the 
specific  regulations  imposed  by  statute  '^ — evidently  had  rpgaid  to 
the  effect  of  specific  regulations  as  to  the  publication  of  banns  or 
the  consent  of  parents,  and  not  to  the  broader  questiofiy  which  was 
not  before  him,  whether  any  presence  of  a  third  person  was  neces- 
sary. If  the  learned  fudge  had  intended  to  cast  any  doubt  on  the 
adjudication  of  that  question  in  Mitfffri  v.  Wfnv^^,  ho  would 
hardly  have  referred,  as  he  did,  to  that  ease  ae  supporting  his  state- 
ment   1  Gray,  122. 

In  Meyers  v.  Pope^  110  Mass.  BI4,  there  was  evidence  that  the 
parties  went  before  a  person  whom  they  eupposed  to  be  a  justice  of 
the  peace  of  the  county,  with  the  intent  on  the  part  of  both  to  con- 
tract marriage  before  him  ;  that  in  his  presence  and  hearing  the 
man  said  that  the  woman  was  his  wife  ;  and  that  tiiey  afterward 
cohabited  together,  believing  themselres  to  have  been  then  and 
thereby  lawfully  married.  The  extent  of  the  decision,  as  stated  by 
Chief  Justice  Chapmak,  was  that  the  provision  of  the  Rev.  Stats. 
eh.  75,  §  M,  and  the  Gen.  Stats.,  ch.  106,  §  20,  already  quoted  {by 
which  the  law  as  declared  in  MUford  v.  Worcester  had  been  so  far 
modified  as  to  make  a  marriage  before  a  justice  or  minister,  be- 
lieved by  either  of  the  parties  to  be  authorized,  as  valid  as  if  lie 
were  in  fact  authorized  to  solemnize  the  marriage),  Aould  by  a 
liberal  construction  he  held  to  include  a  case  '^  where  the  parties 
go  before  a  magistrate  or  minister,  make  a  marriage  contract  in 
Bome  form  in  his  presence,  in  the  belief  that  he  sanetionB  and  assents 
fco  it  in  his  official  capacity,  and  cohabit  as  husband  and  wife  after- 
ward, believing  that  they  are  legally  married,  though  the  magis- 
trate understands  the  matter  differently,  and  does  not  intend  to  act 
ofificiaUy  in  the  matter.''    110  Mass.  316. 

The  presence  of  a  person  oflBciating,  or  at  least  believed  to  be 
officiating,  as  a  justice  or  minister  being  (except  in  the  case  of 
Qnakere)  clearly  required,  according  to  a  long  course  of  legislative 
action  and  of  judicial  opinion,  to  constitute  a  valid  marriage  in  this 
Oommonwealth,  it  would  be  superfluous  to  examine  the  English 
decisions,  or  the  cases  cited  at  the  argument  showing  that  a  differ- 
ent rule  prevails  in  some  other  parts  of  the  Union.    Whether  it  is 
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wise  and  expedient  so  to  change  the  law  of  Massachnsetts  as  to 
allow  an  act,  which  so  deeply  affects  the  relations  and  the  rights  of 
the  contracting  parties  and  their  offspring,  to  become  binding  in 
law  by  the  mere  private  contract  of  the  parties,  without  going  be- 
fore any  one  as  a  magistrate  or  minister,  is  a  matter  for  legislatire^ 
and  not  for  judicial  consideration. 

In  the  case  before  us,  it  appearing  from  the  undisputed  facts  that 
in  the  ceremony  performed  by  the  defendant  and  the  woman  with 
whom  he  has  since  cohabited  no  third  person  participated  or  was 
understood  or  expected  to  participate  in  any  way,  and  no  civil  magis- 
trate or  minister  of  the  gospel,  nor  any  person  believed  to  be  such, 
was  present,  and  neither  party  was  a  Friend  or  Quaker,  it  was  rightly 
ruled  in  the  Superior  Court  that  no  lawful  or  valid  marriage  be- 
tween the  parties  had  taken  place. 

But  it  does  not  follow  that  the  conviction  was  warranted  by  the 
evidence  before  the  jury.    MUford  v.  Worcester,  7  Mass.  57  ;  Sedg- 
wick, J.,  in  Mangue  v.   Mangue,  1  id.  240,  242.    To  support  an 
indictment  against  a  man  for  adultery,  it  is  sufficient  to  prove  sexual 
connection  between  him  and  the  wife  of  another  man.  OomtnonweaUh 
V.  El  well,  2  Mete.  190.    To  support  an  indictment  for  bigamy  or 
polygamy,  it  is  sufficient  to  prove  that  the  defendant,  being  at  the 
time  lawfully  married  to  one  person,  has  married  another.     Com" 
monwealik  v.  Mash,  7  Mete.  472 ;  Reynolds  r.  United  SkUeSy  98  U. 
S.  145.    But  to  support  this  indictment  on  the  (Jen.  Stats.,  ch.  165^ 
§  6,  it  is  necessary  to  prove  not  only  that  a  man  and  a  woman, 
''not  being  married  to  each  other,"  ''  cohabited  together,"  bat  that 
they  so  cohabited  "lewdly  and  lasciviously,"  —  implying  an  evil 
intent,  which  cannot  be  inferred  from  the  mere  fact  (such  as  wai 
proved  at  the  trial)  of  cohabitation  under  an  honest,  though  mis* 
taken  belief  that  the  parties  were  lawfully  married  to  each  other. 
Commonwealth  v.  Hunt,  4  Cush.  49.    If  there  were  evidence  that  the 
cohabitation  was  under  such  circumstances  as  to  create  a  common 
scandal,  or  tend  to  corrupt  the  public  morals,  the  case  might  be 
different.     See  Commonwealth  v.  Calef,  10  Mass.  153  ;  Chridum  v. 
State^  3  Yerg.  589  ;  State  v.  Moore,  1  Swan,  136. 

V0rdiet  set  astie. 
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HUNTEB    Y.   FaBRBN. 

(187  Mass.  481.) 

Ifuuanee  —  hkuting  —  meantre  of  damagei — interruption  of  htuinsm. 

VHiere  stones  were  thrown  against  plaintiff's  shop  by  a  blast,  carelesslj  set  off 
bj  a  contractor  employed  on  a  neighboring  public  work,  and  his  workmen 
left  his  shop  in  fear,  and  hia  business  was  conBequentl7%uBpended,  hM^ 
that  he  might  recover  for  the  interruption  of  his  business,  and  the  measure 
of  damages  was  the  value  of  the  work  thus  prevented  from  being  done.* 

4CTI0N  for  injury  to  plaintiff's  business  by  interruptions  caused 
by  blasting.  The  defendant,  under  a  contract  with  the  Boston, 
Hoosac  Tunnel  &  Western  Railroad  Oompany,  blasted  rocks ;  and 
while  so  blasting,  pieces  of  the  rock  were  frequently  thrown  upon 
the  plaintiffs'  premises  lying  adjacent  and  near  to  the  railroad. 
The  plaintiffs'  workmen  employed  upon  their  premises,  being  rea- 
sonably apprehensive  of  danger  from  flying  stones,  voluntarily 
vacated  the  promises  at  the  time  of  each  blast,  notice  of  which  was 
given  by  the  blowing  of  a  horn  by  some  one  in  the  defendant's  em- 
ploy, to  notify  travellers  upon  an  adjacent  highway.  This  action 
was  brought  to  recover  the  damage  caused  by  this  interruption  and 
the  workmen's  loss  of  time.  The  opinion  states  other  facts.  Verdict 
for  plaintiffs. 

A,  De  Wolfy  for  defendant. 

M.  WUcaXf  for  plaintiffs. 

Ames,  J.  In  this  action  damages  are  claimed  for  negligence  and 
carelessness  on  the  part  of  the  defendant  in  the  doing  of  certain 
acts,  which  he  might  lawfully  do,  provided  that  in  doing  them  he 
used  dne  and  proper  care.  The  verdict  of  the  jury  is  to  the  effect 
that  he  did  not  use  such  care,  and  that  the  plaintiffs  suffered  injury 
and  damage  from  that  cause.  As  to  so  much  of  the  damage  ai 
consisted  of  direct  and  immediate  injury  to  the  buildings,  compensa- 
tion has  been  made,  with  a  distinct  reservation  on  the  plaintiffs' 
part  that  they  did  not,  by  accepting  that  compensation,  waive  any 
part  of  their  claim  for  damages  arising  from  the  interruption  of 

fit  PtUt  V.  DmnUon  (B8  N.  Y.  41«)«  17  Am.  Rep.  856,  and  note,  888. 
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their  business.  It  appeared  also,  that  before  each  blast  notice  was 
given  bj  the  sounding  of  a  horn,  upon  which,  and  under  a  reason- 
able apprehension  of  danger,  the  plaintiffs'  workmen  immediately 
left  off  their  work  and  vacated  the  buildings,  so  that  the  plaintiftd' 
business  suffered  much  interruption,  and  they  sustained  damage  for 
which  they  have  received  no  compensation.  If  this  damage  can  be 
flaid  to  be  special,  and  not  implied  by  law  from  the  description  of  the 
wrong,  it  is  at  least  sufficiently  averred  iu  the  declaration. 

The  ruling(f  requested  by  the  defendant  were  properly  refused. 
It  may  be  true,  as  stated  by  Bioelow,  J.,  in  Mellen  v.  Weslem  JZ.  R^ 
4  Gray,  801,  that  '^ great  latitude  of  discretion  is  to  be  allowed  to 
those  who  are  intrusted  by  law  with  the  erection  and  maintenance 
of  great  public  works,"  but  this  latitude  never  has  been  held  to  go 
so  far  as  to  afford  an  excuse  for  carelessness,  negligence  or  wanton 
disregard  of  the  rights  of  individuals.  This  suit  is  not  an  action 
of  trespass  quare  claustim^  but  in  the  nature  of  a  special  action  on 
the  case.  The  court  therefore  properly  ruled  that  the  adjustment 
of  the  damages  to  the  real  estate  was  no  bar  to  the  action  ;  it  being 
understood  by  both  parties  that  the  damage  by  interruption  of  the 
plaintiffs'  business  was  not  included  in  the  settlement  The 
plaintiffs'  workmen  were  driven  from  the  building  by  a  reasonable 
and  well-founded  apprehension  of  immediate  danger  .to  life  and 
limb,  from  an  act  which  the  defendant  was  about  to  commit  in  a 
careless  and  improper  manner.  The  damage  to  the  plaintifib  so 
occasioned  was  the  natural  result,  and  not  a  mere  remote  conse- 
quence, of  the  defendant's  want  of  care.  2  Oreenl.  Ev.,  §  2M,  It 
was  an  injury,  distinct  and  separate  in  its  nature  from  the  damage 
to  the  building,  and  not  a  mere  matter  in  aggravation  of  that 
damage.  The  workmen  left  the  building,  not  in  consequence  of 
the  trespass,  but  to  avoid  the  danger  that  was  expected  to  be 
occasioned  by  a  trespass  that  the  defendant  was  about  to  commit. 
The  measure  of  damages  would  be  the  value  to  the  plaintiffs  of  the 
work  which  the  defendant's  negligence  prevented  from  being  done. 

[But  for  a  mistake  in  computation  of  damages] 

Nmo  trial  ordm^ 
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Searle  y.  Sawtbb. 

(Un  Mass.  401.) 

AeHon'^i^  martgaff$e  cut  qf  patM9non  agaimt  purduucr  oftMberfrom 

fnortgagcT, 

A  mortgagee  of  land  oat  of  poeeeasion  may  maintain  an  action  for  oonversion 
agunst  one  who  bajs  from  the  mortgagor  wood  and  timber  which  the  latter 
hu  wrongf qIIj  cat  from  the  premises,  but  whether  the  catting  is  wrongful 
is  a  question  of  fact,  and  depends  on  circumstances. 

ACTION  for  conversiou  of  timber,  etc.     The  opinion  states  the 
case.     The  plaintiff  had  jndgment  below. 

D.  W.  Bond  and  /.  B.  Bottum,  for  defendant* 
2).  HiUf  for  plaintiff. 

MoRTOK,  J.  This  is  an  action  of  tort  for  the  conversion  of  a 
quantity  of  wood  and  timber. 

It  appeared  at  the  trial  that  one  Warren,  being  the  owner  of  a 
lot  of  wood-land,  mortgaged  it  to  the  plaintiff's  testator;  and  that 
after  the  condition  or  the  mortgage  was  broken,  but  before  the 
mortgagee  had  taken  possession,  Warren  cut  the  wood  and  timber 
in  question  and  sold  it  to  the  defendant.  The  presiding  justice  of 
the  Superior  Court  ruled  that  "  if  the  defendant  bought  of  the  mort- 
gagor wood  and  timber  cut  from  the  mortgaged  premises,  and 
exercised  such  acts  of  ownership  over  the  same  as  would  amount  to  a 
conversion,  then  he  would  be  liable  to  the  mortgagee  for  the  value 
of  the  same,  without  any  previous  demand,  and  although  he  bought 
the  same  in  good  faith  and  without  any  notice  or  knowledge  of 
any  claim  npon  the  same.''    To  this  ruling  the  defendant  excepted. 

Upon  the  question  whether,  if  a  mortgagor  commits  waste  by  re- 
xnoTing  buildings,  wood,  timber,  fixtures  or  other  parts  of  the  realty, 
tbe  mortgagee  out  of  possession  can  follow  the  property  after  it  has 
been  severed,  and  recover  it  or  its  value,  there  have  been  conflict- 
ing decisions  in  different  jurisdictioos.  In  New  York  and  Connec- 
ticut^ it  has  been  held  that  a  mortgagee  out  of  possession  cannot 
■oaintain  an  action  at  law  for  waste  committed  by  the  mortgagor; 
And  that  he  has  no  property  in  wood  or  timber  cut  and  removed,  so 
Vol.  XXXIV  — 64 
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as  to  enable  him  to  maintain  trover  for  its  conversion.  Peterson  v« 
Clark,  15  Johns.  205 ;  Cooper  v.  Davis,  15  Conn.  55G.  On  the 
other  hand,  it  has  been  held  in  Maine,  Kew  Hampshire,  Ycrmoiifc 
and  Rhode  Island,  that  timber,  if  wrongfully  cut  and  removed  by 
the  mortgagor,  remains  the  property  of  the  mortgagee  oat  of  pos- 
session, and  he  may  recover  its  value  of  the  mortgagor  or  a  par- 
chaser  from  him.  Core  v.  Jenness,  19  Me.  53;  Froihingham  v. 
McKusich,  24  id.  403;  Smiih  v.  Moore,  11  N.  H.  55;  Langdony. 
Paul,  22  Vt.  205;  Waterman  v.  Matteson,  4  R  I.  539. 

We  are  not  aware  that  this  precise  question  has  been  adjudicated 
in  this  State,  but  the  previous  decisions  of  this  court,  in  regard  to 
the  rights  of  mortgagees  and  the  nature  of  their  interest  in  the 
mortgaged  estate,  are  such  as  to  lead  to  the  conclusion  that  a  mort- 
gagee out  of  x>o8session  is  entitled  to  timber,  fixtures  and  other 
parts  of  the  realty  wrongfully  severed,  and  may  recover  them,  or 
their  value,  if  a  conversion  is  proved.  In  Fay  v.  Brewer,  3  Pick. 
2o3,  it  was  held  that  a  mortgagee  in  possession,  but  before  foreclo- 
sure, could  maintain  an  action  on  the  case  in  the  nature  of  waste 
against  a  tenant  for  life,  for  cutting  down  trees  on  the  mortga^jed 
huid  before  he  took  possession,  and  the  court  in  the  opinion  com* 
ment  on  the  cose  of  Peterson  v.  dark,  15  Johns.  205,  as  not  being 
of  authority  here,  '^  since  the  law  of  mortgage  in  New  York  is  00 
different  from  onr  own." 

In  Page  v.  Robinson,  10  Gush.  99,  it  was  held  that  a  mortgagee, 
after  condition  broken,  though  not  in  actual  possession,  could 
maintain  trespass  against  the  mortgagor,  or  one  acting  under  hia 
authority,  for  cutting  and  carrying  away  timber-trees  from  the 
mortgaged  premises,  without  license  express  or  implied  from  the 
mortgagee. 

In  Cole  V.  Stewartf  11  Gush.  181,  it  was  held  that  an  action  at 
law  would  lie  by  a  mortgagee  not  in  possession  against  one  who, 
under  authority  from  the  mortgagor,  removed  a  building  from  the 
mortgaged  land. 

In  Butler  v.  Page,  7  Mete.  40,  a  second  mortgagee  sold  to  the  de- 
fondant  a  building  standing  on  the  mortgaged  land,  who  took  it 
down  and  removed  the  materials.  It  was  held  that  the  adminis* 
trator  of  the  mortgagor  could  not  maintain  trover  for  the  materia]a» 
as  the  fee  of  the  mortgaged  premises  was  in  the  mortgagees,  and 
the  removal  of  the  building  vested  no  property  in  the  materiala  ia 
the  mortgagor's  representative. 
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In  Wilmarihx.  Bancroft^  10  Allen,  318,  a  house  standing  on 
mortgaged  land  was  partially  destroyed  by  fire.  The  mortgagor 
sold  to  the  defendant  such  materials  as  were  saved,  and  brought  this 
action  to  recover  the  price  agreed  to  be  paid.  It  was  held  that  the 
fact  that  the  mortgagee  had  claimed  the  agreed  price,  and  forbid- 
den the  defendant  to  pay  it  to  the  mortgagor,  was  a  good  defense. 
The  opinion  is  put  upon  the  ground  that  the  partial  burning  of  the 
house,  and  the  consequent  seyerance  of  the  unburnt  materials, 
'^  did  not  terminate  or  affect  the  mortgagee's  interest  in  the  fix- 
tnres.*' 

So  it  has  been  held  in  several  cases  that  a  mortgagee  out  of  pos- 
session may  maintain  an  action  at  law  against  the  mortgagor  or  a 
stranger  for  removing  fixtures  and  thus  impairing  the  security. 
Gooding  v.  Shea,  103  Mass.  360;  s.  a,  4  Am.  Rep.  563;  Byrom  v. 
Ckapiuy  113  Mass.  308;  King  v.  Bangs,  120  id.  514. 

The  fair  result  of  these  authorities  is  that  under  our  law  a 
mortgagee  is  so  far  the  owner  in  fee  of  the  mortgaged  estate  that 
if  any  part  of  it  is  wrongfully  severed  and  converted  into  person- 
alty by  the  mortgagor,  his  interest  is  not  divested,  but  ho  remains 
the  owner  of  the  personalty,  and  may  follow  it  and  recover  it  or  its 
Talne  of  any  one  who  has  converted  it  to  his  own  use.    Stanley  v. 
Oaylord,  1  Cush.  536;  Riley  v.  Boston  Water  Power  Co.,  11  id.  11. 
But  the  severance  must  be  wrongful,  and,  where  it  is  made  by  the 
mortgagor  or  one  acting  under  his  authority,  whether  it  is  wrong- 
ful or  not  will  depend  upon  the  question  whether  a  license  to  do 
the  act  has  been  expressly  given,  or  is  fairly  to  be  implied  from  the 
relations  of  the  parties.    The  true  rule  is  as  stated  in  Smith  v. 
Moore,  11  N.  H.  55,  and  approved  in  Page  v.  Robinson,  10  Cush. 
99,  that  acts  of  the  mortgagor  in  cutting  wood  and  timber,  or 
otherwise  severing  parts  of  the  realty,  are  not  wrongful  when  from 
the  circumstances  of  the  case  the  assent  of  the  mortgagee  may  be 
j¥«sonab1y  presumed.     The  relation  between  a  mortgagor  and  mort- 
gagee is  a  very  peculiar  one.    The  mortgagee  takes  an  estate  in  fee, 
bat  the  sole  purpose  of  the  mortgage  is  to  secure  his  debt.  Usually 
ill  this  State  the  mortgage  contains  a  provision  that  the  mortgagor 
xn3jr  retain  possession  until  condition  broken.    The  object  of  this  is 
thftt  the  mortgagor  may  have  the  use  and  enjoyment  of  his  property, 
TXkA  it  implies  a  license  to  use  it  in  the  same  manner  as  such  prop- 
erty    ifl  ordinarily  used,  and  as  will  not  unreasonably  impair  the 
gideqaacy  of  the  security.    If  a  mortgage  be  of  a  dwelling-house,  the 


^  M  ASS  ACHUSETTS, 

Potter  ▼.  Steyens  Machine  Gompanjr. 

mortgagor  may  do  many  acts,  sach  as  acts  of  repair  or  alteration, 
which  may  involve  the  removal  of  parts  of  the  realty,  which  wonid 
not  be  wrongful  because  within  the  license  implied  from  the  vels- 
tions  of  the  parties.  If  a  farmer  mortgages  the  whole  or  a  part  ot 
his  farm,  with  a  clause  permitting  him  to  retain  possession,  as  was 
probably  the  case  at  bar,  it  is  within  the  contemplation  of  the  part- 
ies that  he  is  to  carry  on  his  farm  in  the  usual  manner,  and  a 
license  to  do  so  is  implied.  In  such  case,  it  is  clear  that  he  is  en- 
titled to  take  the  annual  crops,  and  wood  for  fuel.  Woodward  r. 
Pickeity  8  Gray,  617.  And  we  do  not  think  that  the  implied  license 
is  necessarily  limited  to  the  annual  crops,  but  that  it  extends  to  any 
acts  of  carrying  on  the  farm  which  are  usual  and  proper  in  ths 
course  of  good  husbandry.  If  in  carrying  on  similar  farms  it  is 
usual  and  is  good  husbandry  to  cut  and  carry  to  market  wood  and 
timber  to  a  limited  extent,  a  license  to  do  this  might  be  implied 
from  the  relation  of  the  parties. 

The  bill  of  exceptions  furnishes  us  with  so  meagre  and  imperfect 
a  history  of  the  case,  that  we  are  unable  to  say  how  far  these  con- 
siderations are  applicable  in  the  case  at  bar.  But  the  ruling  of  the 
presiding  justice  seems  to  have  been  general,  that  the  defendant 
would  be  liable  if  the  wood  and  timber  were  cut  from  the  mort- 
gaged premises,  and  to  have  excluded  the  question  whether,  under 
the  circumstances  of  the  case,  the  assent  of  the  mortgagee  thereto 
could  fairly  be  presumed  by  the  jury.  We  are  of  opinion  that  this 
question  should  be  submitted  to  the  jury,  and  therefore  that  a  new 

trial  must  be  ordered. 

Exeeptiona  susiaineeL 


PoTTBB  V.  Stevens  Machine  Oa 

cm  Mass.  608.) 

Corporation  —  undmded  liability  of  stockholder  —  not  onforeoMt  hjf 

ttoekholder  or  hi$  amgnee. 

▲.stockholder  of  a  oorporation,  who  is  also  a  creditor  of  the  oorpoimtloB, 
not  enforce  the  personal  liabilitj  of  the  stockbolders  for  Us  debt,  and 
Jto  whom  he  has  aesigned  his  claim,  for  the  sole  parpose  of  enfoiviii^ 
liabiUtj,  stands  in  no  better  position. 
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BILL  to  enfoToe  payment  of  a  judgmeat.     The  opinion  states 
the  oaae. 

L.  WaOaee  &  F.P.  OauJding,  for  defendants. 

T.  L.  IMson  it  B.  W.  Pottery  for  plaintiff. 

Gorr,  J.  This  is  a  bill  in  equity,  filed  May  5, 1876,  against  a 
corporation  organized  under  the  general  laws  of  this  Gommon wealth, 
and  gainst  all  the  stockholders  and  members  thereof,  for  the  pur* 
pose  of  enforcing  against  the  stockholders  the  payment  of  a  judg- 
ment obtained  by  him  against  the  corporation  on  three  promissory 
notes. 

The  suit  is.  brought  under  the  provisions  of  the  Stat,  of  1862, 
ch.  218,  §  4,  for  the  benefit  of  the  plaintiff  and  such  other  credit- 
ors as  may  come  in  and  become  parties  to  the  proceedings.  It  seeks 
to  charge  the  stockholders,  on  the  ground  that  the  corporation  in- 
corred  the  debts,  claimed  to  be  due,  before  the  capital  was  fully 
paid  in,  and  before  the  stockholders  had  paid  in  full  the  par  value 
of  their  shares.  The  case  was  reserved  upon  the  defendants^  ex- 
ceptions to  the  master's  report. 

It  appears  from  the  master's  report,  that  the  notes,  upon  which 
the  plaintiff  obtained  his  original  judgment  at  law,  against  the 
corporation,  belonged  to  Wright,  one  of  the  original  stockholders, 
who  is  now  made  a  defendant;  and  that  the  notes  were  assigned  by 
Yf  right  to  the  plaintiff,  for  the  sole  purpose  of  enabling  him  to 
eondnct  these  proceedings  in  his  own  name,  for  the  benefit  of  the 
former,  with  an  agreement  to  secure  him  against  any  personal  re- 
sponsibility for  cost  and  expense,  and  to  pay  him  for  his  services. 
Under  sueh  an  arrangement,  the  nominal  plaintiff  can  have  no 
grreater  rights,  against  the  other  stockholders,  than  his  assignor 
woulA  hove.    Thayer  v.  -  Uniofi  Tool  Co.,  4  Gray,  75.    All  other 
elaims  proved  before  the  master  were  for  debts  of  the  corporation 
to  stockholders  and  directors  in  the  company,  who  are  also  in- 
cluded among  the  defendants  to  the  suit.     All  the  defendants  were 
snbecribers  to  the  stock.     Some  of   them  had  paid  in  part  for  the 
stock  snbfloribed,  and  some  had  not  paid  any  thing,  when  this  lia- 
hUity  was  incurred,  and  no  certificates  of  stock  had  been  issued  ta 
y  ooe. 

One  of  the  exceptions  to  the  master's  report  is,  that  the  Stat  ol 
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1862  only  provides  a  remedy  by  bill  in  equity  for  creditors  who 
are  not  stockholders  or  ofQcers  of  the  corporation ;  and  there- 
fore that  the  master  was  not  aathorized  to  find  that  the  defend- 
ants are  liable  for  the  debts  here  found  dac.  That  is  the  question 
presented. 

The  rights  of  the  parties  are  to  be  determined  by  the  Stat  of 
1862,  which  was  in  force  when  these  debts  were  contracted  and  thi« 
corporation  organized,  but  is  now  repealed  by  the  Stat  of  1870,  eh. 
224,  saving,  in  section  69,  any  rights  already  acquired,  or  liability  in- 
curred under  existing  laws.  Taylor  v.  New  England  LUhograpUc 
Co.,  108  Mass.  523. 

In  the  opinion  of  the  court,  the  remedy  provided  by  the  statote 
in  question  is  intended  only  for  creditors  who  are  not  members  of 
the  corporation,  and  cannot  be  availed  or  by  creditors  who  are  also 
stockholders.  The  statute  carefully  defines  the  liabilities  of  offioen 
and  stockholders  to  creditors,  and  makes  provision  for  enforcing 
the  liability  so  defined  ;  the  purpose  is  to  declare  the  limits  within 
which  the.  corporators  may  enjoy  the  franchises  and  privileges 
granted,  without  personal  liability  to  outside  creditors.  The  in- 
tention is  to  protect  third  persons,  who  deal  with  the  corporation 
in  the  faith  that  its  financial  condition  is  what  it  would  be  with  all  its 
capital  paid  in  and  its  affairs  managed  according  to  the  requirements 
of  law.  The  remedy  is  fitted  to  enforce  the  liability  of  stockhold- 
ers in  favor  of  outside  parties,  and  not  to  adjust  the  conflicting  and 
complicated  claims  of  stockholders  among  themselves,  upon  a  final 
settlement  of  the  corporate  affairs.  The  requirement  that  all  stock- 
holders must  be  joined  as  defendants  implies  that  those  who  are 
plaintiffs  and  those  who  join  in  the  prosecution  of  the  anit  ars 
creditors  only,  and  not  stockholders. 

Under  similar  provisions  in  a  former  statute,  this  question  seems 
to  us  to  have  been  substantially  decided.  By  that  statute,  members 
of  a  manufacturing  corporation  were  made  jointly  and  aeTcraUj 
liable  for  debts  contracted  before  the  capital  was  paid  in;  and  their 
persons  and  property  were  made  liable  to  be  taken  on  any  writ  of 
attachment  or  execution  against  the  company  for  such  debt.  Ber. 
Stats,  ch.  38,  §§  16,  30.  It  was  held  in  Thayer  t.  Union  Tool  Cb., 
above  cited,  that  a  creditor,  who  was  also  a  stockholder,  indiTidaally 
liable  for  its  debts,  could  not  take  the  property  of  other  stockhold* 
ers  equally  so  liable,  but  must  resort  to  his  bill  in  equity 
them  for  contribution.    It  was  said  that  such  a  stockholder 
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not  one  baviog  a  debt  agaiaafc  the  compaDj,  which,  as  respected  him 
and  to  him,  the  other  stockholders  were  jointly  and  severally  liable 
to  pay ;  bat  that  their  ultimate  liability  to  him  was  only  to  pay 
their  proportionate  part  of  the  debt.  It  was  farther  snggcBted, 
that  while  the  plaintiff  had  the  power  to  sue  at  law,  and  to  enforce 
his  claim  against  the  property  of  the  corporation,  his  remedy  as 
against  the  other  stockholders  was  for  contribution,  under  the  pro- 
visions of  statute  which  give  this  court  jurisdiction  in  equity  in  all 
suits  for  contribution  by  or  between  any  persons  who  are  respect- 
ively liable  for  the  same  debt  or  demand,  when  there  is  more  than 
one  person  liable  at  the  same  time  for  contribution.  Gen.  Stats., 
ch.  113,  §  2. 

The  Stat  of  1862  gives  to  creditors  a  remedy  by  bill  in  equity, 
instead  of  the  right  formerly  given,  to  take  the  stockholders'  prop- 
erty by  attachment  or  on  execution.    The  change  in  the  form  of 
remedy  was  made  necessary,  because  the  stockholder's  liability  was 
then  first  limited  to  the  par  value  of  the  stock  held  by  him  ;  and 
being  so  limited,  it  was  necessary  that  all  the  creditors  should  be 
made  jiarties  to  a  suit  in  equity,  as  well  as  all  the  stockholders,  in 
order  that  tho  full  extent  of  liability  might  be  ascertained  and  ap- 
portioned among  tho  stockholders  according  to  the  amount  of  their 
stock.     See  Mercliant^  Bank  v.  Stevensouy  5  Allen,  398.     But  this 
change  of  remedy  does  not  diminish  the  force  of  the  reasons  given 
in  Thayer  v.  Union  Tool  Co.,  above  cited,  when  applied  to  a  case 
like  thisy  arising  under  the  more  recent  statute. 
Sxoeptions  to  master's  report  sustained,  and  bill  dismissed. 

Exception  sueiained. 


o^8£:s 
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Habdy  y.  Piloheb. 

(971fiai.]8.) 

HfegcUMe  inHrumeni — enidenee  —  character  pf  tiffidnff. 

In  an  action  on  a  bill  of  exchange  dmwn  by  H.  and  accepted  \tj  B.,  * 
H./'  parol  evidence  is  admissible,  between  the  paities  to  the  bQl»to 
that  the  intent  was  not  to  charge  B.  personally*  but  to  charge  EL,  whoaa 
were  in  B.'s  hands.* 

ACTION  on  a  bill  of  exchange.     The  opinion  sUtM  the 
The  plaintifE  had  judgment  below. 

Rives  £  Rives,  for  plaintiff  in  error. 

Price  <&  Miller y  and  Nugeni  &  Mc  Willie,  for  defendant  in  error. 

OHA^LHERSy  J.  The  drawer  of  the  bills  of  exchange  Bned  on  in- 
sisted payment  upon  the  ground  that  there  had  been  no  preeent- 
ment  for  payment,  to  the  acceptor,  and  no  notice  of  non-payment 
given  to  himself.  Parol  proof  was  admitted,  against  the 
of  the  drawer,  which  fully  established  the  fact  that  the 

•To  same  effect.  Tay'or  ▼.  Fteneh  (S  Lea,  S57),  SI  Am.  Bep.  60B^ 
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though  in  form  a  hill  of  exchange,  should  be  treated  as  hetween 
the  parties  as  a  promissory  note.  Hardy,  the  drawer,  being  indebted 
to  Pilcher,  and  haviug  nnrealized  asaetain  the  hands  of  his  attor- 
ney, Boiling,  the  parties  met  to  secure  the  indebtedness.  Pilcher 
wrote  the  drafts  or  domestic  bills  sued  on,  and  handed  them  to 
Hardy,  who  signed  them.  They  were  then  handed  to  the  attorney. 
Boiling,  for  acceptance.  He  declined  to  bind  himself  personally  in 
any  manner,  but  was  willing,  if  desired,  to  accept  as  agent  of  Hardy 
and  as  binding  tlio  latter  only.  This  being  assented  to,  he  wrote 
across  the  face  of  tiie  bills,  '^  Accepted,  Wm.  S.  Boiling,  agent  of  H. 
W.  Hardy.'*'  It  is  evident  that  according  to  the  true  intent  of  the 
parties  as  thus  disclosed,  the  bills  were  substantially  the  promissory 
notes  of  Hardy,  and  that  the  shape  which  the  transaction  took  was 
intended  only  as  a  dedication  ^o  tanio  of  the  assets  in  the  hands  of 
Boiling,  and  for  the  better  satisfaction  and  security  of  Pilcher.  It 
therefore  the  testimony  was  admissible,  the  court  below  rightly  in- 
atmcted  the  jury  that  the  drawer  was  liable,  though  there  had  been 
no  presentment  and  notioe. 

Ordinarily,  no  intrinsic  testimony  of  any  kind  is  admissible  to 

vary  or  explain  negotiable  instruments.     Such  paper  speaks  its  own 

language,  and  the  meaning  which  the  law  afiSxes  to  it  cannot  be 

changed  by  any  evidence  aliunde.     One  of  the  few  exceptions  to 

this  rule  is,  where  any  thing  on  the  face  of  the  paper  suggests  a 

doubt  as  to  the  party  bound,  or  the  character  in  which  any  of  the 

BigneTB  has  acted  in  affixing  his  name,  in  which  case  testimony  may 

be  admitted  between  the  original  parties  to  show  the  true  intent 

Thus,  where  one  has  signed  as  agent  of  another,  while  the  prima 

facie  presumption  is  that  the  words  are  merely  descriptio  persona, 

and  that  the  signer  is  individually  bound,  yet  it  may  be  shown,  in  a 

suit  between  the  parties,  that  it  was  not  so  intended,  but  that  on 

the  contrary,  the  true  intention  was  that  the  payee  should  look  to 

the  principal,  whose  name  was  disclosed  in  the  signature  of  his 

agent,  or  who  was  well  known  to  be  the  true  party  to  be  bound. 

1  Dan.  on  Neg.  Inst,  §  418;  Hailev.  P$iree,  32  Md.  327;  McClellan 

T.  Reynolds,  49  Mo.  312 ;  Baldwin  v.  Bank  of  Newbury y  1  Wall 

234  ;  Meckaniu'  Bank  t.  Bank  of  Columbia,  5  Wheat  326;  S.  P.,  1 

Am.  lioad.  Oas.  633.    The  principle,  though  not  recogniaed  in  all 

the  caaee,  is,  we  think,  a  sound  one,  and  supported  by  the  weight  of 

aatlioriiy*    It  is  decisive  of  the  case  at  bar. 

Judgment  affirmed* 
Vol.  XXXI 7— 66 
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<»7Mi88.4&) 

Ittfanoy  —  Meeaaries —  eouiuelf9e$. 

If  an  infant  haa  no  guardian,  hia  estate  is  liable  for  fees  of  ooonael  whooe 

▼ices  were  beneficial  in  recovering  the  estate.* 

PETITION  against  a  gaardian  to  subject  a  ward's  estate  to  lia- 
bility for  ooiinsel  fees.     The  petitioner  had  jadgment  below. 

W.  S.  Epperaouy  appellant,  in  person,  with  Robert  Bowman. 
W,  i.  Nugent,  appellee,  in  person. 

Campbell,  J.  The  liability  of  an  infant  for  necessaries  is  baaed 
on  the  necessity  of  his  situation.  As  he  must  Uto,  the  law  allows 
to  any  one  supplying  his  wants  a  reasonable  compensation.  The 
law  implies  the  promise  to  pay  from  the  necessity  of  his  sitaation. 
What  are  ^'necessaries''  cannot  be  determined  by  any  arbitrary  and 
inflexible  rule.  It  depends  on  circumstances,  and  each  case  must 
be  governed  by  its  own.  It  is  stated  in  the  books  that  the  wants 
supplied  must  be  personal  to  the  infant,  either  for  the  body  or  the 
mind,  in  order  to  come  within  the  description  of  necessanea,  and 
that  counsel  fees  and  expenditures  in  a  lawsuit  are  generally  ex- 
cluded. This  is,  no  doubt,  the  general  rule,  and  for  an  obviooa 
reason.  Usually  an  infant  who  has  an  estate  has  a  guardian,  who 
may  and  should  engage  and  pay  counsel,  where  the  interests  of  the 
infant  committed  to  his  guardianship  require  it. 

When  an  infant  has  no  guardian,  but  has  rights  inyolved  in  liti* 
gation,  and  a  lawyer  has  espoused  the  cause  of  the  infant  and  de- 
voted his  services  to  the  protection  of  the  interests  of  the  infant  in 
such  litigation,  and  as  the  result  of  the  litigation  an  estate  haa  been 
secured  to  the  infant,  it  is  just  and  proper,  and  within  the  princi* 
pie  on  which  an  infant  is  held  liable  for  necessaries,  that  the  rea- 
sonable fees  of  such  counsel  should  be  paid  out  of  the  estate  thus 
obtained.  If  the  infant  had  had  a  guardian  who  had  employed  and 
paid  counsel,  he  wonld  have  been  entitled  to  reimbursement  oot  of 

•  8ee  VeeeU  ▼.  LewetUtuO,  pott. 
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the  eitate  of  his  ward  for  the  reasonable  fees  so  paid,  to  be  allowed 
00  settlement  by  the  Chancery  Court.  Shall  the  fact  that  the- in- 
fant had  no  guardian,  until  the  acquisition  of  the  estate  involved 
in  the  litigation  in  which  the  services  of  counsel  were  rendered 
made  one  necessary,  deprive  counsel  of  just  compensation?  We 
say,  nol  It  will  operate  for  the  benefit  of  infants  to  allow  just  com- 
pensation for  counsel  fees  and  expenditures  in  their  behalf  in  main- 
taining their  rights  in  litigation  which  results  in  securing  to  them 
the  means  of  supplying  their  wants.  In  Pugh  r,  Dorsey,  8  S.  &  M. 
379,  the  jurisdiction  of  the  Chancery  Court  to  decree  compensation 
to  a  lawyer  who  had  rendered  his  services,  as  such,  to  minors  was 
denied,  on  the  ground  that  his  remedy,  if  any,  was  at  law.  At  that 
time  the  Probate  Court  had  exclusive  jurisdiction  of  minor's  busi- 
ness, and  the  Chancery  Court  had  nothing  to  do  with  minors  as 
such.  Now  the  Chancery  Court  has  jurisdiction  of  minor's  busi- 
ness, and  ^'of  all  demands  against  the  same."  Const.,  art  6,  §  16; 
Code  1871,  §  978. 

The  petition  prays  that  the  court  shall  ascertain  what  is  a  proper 
compensation  for  the  services  of  the  petitioner,  and  direct  its  pay- 
ment by  the  guardian  out  of  the  estate  of  the  minor,  which  the  ser- 
vices of  the  petitioner  contributed  to  secure.  The  court  to  which 
this  application  is  made  has  jurisdiction  gf  the  person  and  estate  of 
the  minor,  and  is  the  appropriate  tribunal  to  determine  the  matter 
brought  before  it  by  the  petition.  The  case  made  by  it  commends 
itself  to  favorable  consideration  from  the  exceptional  circumstances 

it  presents. 

Decree  affirmed. 


Akdikg  v.  Levy, 

(&7HiBB.61.) 


^eeawU  ekUed'^  tueent  to,  impUed  only  betteeen  merehanU^^  doctrine  m  te 

otheri. 

The  doctrine  of  liaUlity  from  retaiiiing  a  etated  aoooant  withoat  objection  \a 
only  applicable  between  merchants,  bat  between  other  parties  such  reten- 
tion it  a  drcnmstance  for  the  consideration  of  the  jary.    (See  note^  p.  489^) 

ASSUMPSIT.    The  opinion  states  the  point.     The  plaintiff  had 
judgmsnt  below. 
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B.  ff*  Thcmpatm  and  A,  0.  McMa/fr^  for  appellant* 
Sb^xoou  4t  Gauedg,  ior  appellee. 

OEORas,  O.  J.  [Onitting  other  points.]  The  action  ia  based 
upon  an  aeeoant  in  favor  of  the  plaintiff,  commencing  on  the  first 
day  of  March,  1877,  and  ending  December  1,  following.  It  em* 
braces  the  whole  period  of  the  transactions  between  the  parties,  in- 
clnding  that  eoibraeod  in  the  acooant  rendered.  There  is  no  item 
in  it  which  indicates  that  an  account  had  been  rendered;  but  the 
items  of  charge,  each  being  for  the  specific  article  sold,  ran  r^ularly 
and  without  any  interruption  from  March  1  to  December  1, 
amoantiog  in  the  aggregate  to  #616. 77;  and  then  follow  credits  to 
ihe  amount  of  t340,  without  any  dates.  This  acoonnt,  as  an  open 
accouat,  was  eworn  to  by  the  plaintiff,  nnder  the  statute,  and  filed 
with  liis  declacation.  The  account  claimed  to  be  rendered^  and 
therefore  a  stated  account,  commences  with  the  beginning  of  the 
transaction  between  the  parties,  and  the  last  item  of  debit  in  it  is 
dated  Septembo:  IB,  1877.  It  contains  on  the  credit  side  the  first 
six  items  of  credit  embraced  in  the  aoeount  sued  on,  the  sixth  item 
•of  credit  being  dated,  in  the  account  rendered,  December  5,  1877. 
By  this  it  appears  that  this  acooant  was  not  rendered  till  after  De- 
cember dy  1 877.  No  explanation  is  given  why  this  rendered  account, 
thus  shown  to  have  been  made  after  the  date  of  the  last  item  el 
debit  in  the  account  soed  on,  du>uld,  as  to  its  debit  side,  stop  on 
September  13,  leaving  out  items  of  charge  against  the  defendant 
exceeding  the  mm  of  1200,  which  accrued  before  the  date  of  the 
last  item  of  credit  in  the  account.  It  is  clear  that  it  is  not  an  ac- 
count of  the  whole  of  the  transactions  between  the  parties  np  to  the 
date  it  was  made  out.  If  it  were  regarded  as  a  stated  account,  it 
must  be  regarded  also  as  showing  the  true  balance,  if  any,  due  by 
the  defendant  at  the  date  at  least  ci  the  last  item  on  either  side  of 
the  account  This  date  has  been  shown  to  be  December  5,  1877> 
and  under  this  theory,  if  we  regard  the  account  as  stated,  it  would 
fihow  that  nothing  was  due  to  the  plaintiff*,  as  the  account  is  exactly 
balanced.  In  this  view,  tiie  account  rendered  would  not  be  the 
proof  which  would  show  the  verdict  to  be  clearly  right,  battheeoo* 
trary.  But  under  the  rules  of  law  the  account  thus  rendered  can* 
not  be  considered,  under  the  circumstances  proyed,  as  a  stated 
count. 
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A  stated  account  is  defined  to  be  an  agreement,  after  an  examin- 
ation of  the  accounts  between  the  parties,  that  all  the  items  are  true, 
and  the  balance  struck  a  just  and  true  balance.  Siebbiiu  v.  Niles, 
25  Miss.  267,  348;  Davis  v.  Tiemany  2  How.  786,  804.  But  it  is 
said  that  this  agreement  need  not  be  express,  but  it  maybe  implied 
from  circumstances;  and  among  these  circumstances,  are  the  rendi- 
tion of  an  account  by  one  of  the  parties,  and  its  retention  without 
objection  by  the  other.  This  rule  which  presumes  the  acquiescence 
of  the  party  to  whom  an  account  was  rendered,  from  his  mere  fail- 
ure to  object  to  it,  needs  some  explanation  in  the  state  in  which  we 
find  the  authorities.  The  earliest  mention  we  have  been  abte  to  find 
of  this  rule  is  in  SAeiinan  v.  Sherman,  2  Vem.  276,  decided  in  the 
year  1692,  where  the  rule  is  stated  by  Lord  Hutchins  thus  :  that 
*^  among  merchants  it  is  looked  upon  as  an  allowance  of  an  account 
current,  if  the  merchant  that  receives  it  does  not  object  against 
it  in  a  second  or  a  third  post."  Lord  Hardwickb  in  WiUis  t.  Jer- 
negaiiy  2  Atk.  251,  spoke  of  the  rule  thus,  "even  where  thwe  are 
transactions,  suppose  between  a  merchant  in  England  and  a  merchant 
beyond  sea,  and  an  account  is  transmitted  here  from  the  person  who 
is  abroad,  it  is  not  the  signing  which  will  make  it  a  stated  account^ 
but  the  person  to  whom  it  is  sent,  keeping  it  by  him  any  length  of 
time,  without  making  any  objection,  which  shall  bind  him-,  and 
prevent  his  entering  into  an  open  account  afterward.'^  Chancellor 
Kent  in  Murray  v.  Toland,  3  Johns.  Ch.  569^  mentioned  t"he  rule 
in  these  words  :  ^'  It  has  been  often  held^  that  if  a  party  receives 
a  stated  account  from  abroad,  and  keeps  it  by  him  for  any  length 
of  time  (one  case  says  two  years)  without  objection,  he  shall  be 
bound  by  it ;  '*  citing  WiUts  v.  Jemeffan,  ubi  supra,  and  Ticket  t» 
Shorty  2  Yes.  239,  in  which  last  case.  Lord  HARDwreiTB  said  : 
*'If  one  merchant  sends  an  account  current  to  another  in  a  differ^ 
ent  country,  on  which  a  balance  is  made  due  to  himself  ;  the  e^her 
keeps  it  by  about  two  years  without  objection  r  The  rule  of  this 
court  and  of  merchants  is,  that  it  is  considered  as  a  stated  account.'^ 
The  Supreme  Court  of  the  United  States  in  Freetand  v.  BermK  t 
Or.  147,  spoke  of  the  rule  as  "  a  rule  of  the  Chancery  Court  and  of 
merchants,"  and  defined  it  to  be  thus :  ''When  one  merchant  sends 
an  account  current  to  another  residing  in  a  different  country,  be^ 
tween  whom  there  are  mutual  dealings,  and  he  keeps  it  two  years 
without  making  any  objections,  it  shall  be  deemed  a  stated  account, 
and  his  silence  and  acquiescence  shall  bind  him,  at  least  so  far  as  ta 
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cast  the  onus  prohandi  on  him."  It  is  thns  seen,  that  in  its  inoep- 
tiou,  the  role  that  the  reception  of  an  account  rendered,  and  the 
keeping  of  it  for  any  considerable  time  without  objection,  made  it 
an  account  stated, —  that  is,  an  account  so  admitted  to  be  just 
and  correct  that  it  relieved  the  party  rendering  it  from  the  necessity 
of  proving  it,  and  cast  the  burden  on  the  party  receiving  it  to  show 
by  affirmative  evidence  that  it  was  unjust, —  was  a  rule  of  the 
Chancery  Court  applied  only  in  controversies  between  merchants. 

The  rule  has  been  extended  further  in  some  States,  so  as  to  em- 
brace transactions  between  other  parties.    In  this  State,  there  has 
as  yet  been  no  recognition  of  it  except  in  cases  between  merchant 
and  merchant,  and  when  it  has  been  referred  to  it  has  been  in  that 
way.     Thus  in  McCall  v.  Nave,  52  Miss.  494,  498,  it  was  said  that 
'^  assent  "  (to  a  stated  account)  '^  might  be  implied  from  circnm- 
stances,  such  as  the  receipt  by  one  merchant  of  an  account  from 
another  without  making  objections  ;  "  and  in  SUbbins  v.  Niles^  25 
Miss.  348,  Smith,  C.  J.,  spoke  of  it  as  a  rule  in  transactions  be- 
tween merchant  and  merchant.    Oreenleaf,  in  §  126,  vol.  2,  of  his 
work   on   Evidence,  says  an  admission  sufficient  to  create  an  ac- 
count stated  may  bo  inferred,  'Mf  the  account  be  sent  to  the  debtor 
in  a  letter  which  is  received,   but  not  replied  to  in  a  reasonable 
time,"  but  he  refers  as  authority  for  this  to  §  197  of  vol.  1  of  his 
work.     This  last-named  section  states  the  rule  thus,  *^  among  mer- 
chants it  is  regarded  as  the  allowance  of  an  account  rendered,  if  it 
is  not  objected  to  without  unnecessary  delay.''  In  Virginia  in  TawnM 
V.  Bircheil,  12  Leigh,  173,  the  opinion  of  the  majority  of  the  court 
applying  the  rule  proceeds  on  the  assumption  that  both  parties  wero 
merchants,  though  Judge  Allek  dissented  upon  the  ground  that 
this  character  of  the  parties  was  not  shown.     lie  said  that  he  had 
not  been  able  to  find  a  single  case,  not  between  merchant  and  mer- 
chant, in  which  the  rule  had  been  applied.    And  this  view  was  ana- 
tained  by  the  Court  of  Appeals  of  Virginia  in  Rob&rtson  v.  Wrighi^ 
17  Oratt.  534,  541.    It  is  stated  in  Cowen  and  Hill's  Notes  to  PhQ- 
lips  on  Evidence,  note  191,  that  the  rule  is  inapplicable  except  aa 
to  transactions  between  merchant  and  merchant. 

In  some  of  the  .late  authorities  the  rule  that  the  rendition  of 
account,  and  its  retention  without  objection,  makes  it  a  stated 
count  is  applied  to  transactions  between  other  parties  thaa 
chants.    It  has  been  so  recognized  in  the  following  cases,  amoiw 
others:     Lock  wood  \\  Tliorne,  11  N,  Y.  170;  Sfenton  v.  Jerome^  54 


APRIL  TERM,  1879.  439 


Anding  v.  Levy. 


id.  480;  Case  v.  HotchkisSy  L  Abb.  (N.  Y.)  324;  Towsley  v. 
Denison,  46  Barb.  490 ;  Terry  v.  Sickles^  13  Oal.  427 ;  White  v. 
HampioHy  10  Iowa,  238 ;  JVwrp  v.  Tharp,  15  Vt.  106  ;  White  v. 
CampbeU,  26  Mich.  463  ;  PAt7i>5  v.  ^^Jc^^,  2  Edw.  Gh.  1.  On  con- 
sideration of  the  authorities,  we  have  concladed  not  to  extend  the 
rale,  making  the  rendition  of  an  accoant,  and  its  retention  without 
objection  a  stated  accoant,  beyond  its  original  limits,  viz.:  con- 
troversies between  merchant  and  merchant. 

On  the  other  hand,  we  do  not  follow  some  of  the  authorities, 
which  hold  that  such  rendering  and  retention  is  no  evidence  of 
the  correctness  of  the  accoant  The  rendering  of  an  account  and 
its  retention  without  objection,  as  between  other  parties  than  mer- 
chants, is  admissible  to  show  an  implied  admission  and  acquies- 
cence in  its  correctness.  What  weight  should  be  given  to  it  is  for 
the  consideration  of  the  jury,  under  all  the  circumstances  of  the 
case.  They  may  consider  the  character,  as  a  business-man,  of  the 
party  to  whom  the  account  was  rendered  —  whether  careful,  accu- 
rate, and  prompt  in  business  matters,  or  the  contrary;  his  intelli- 
gence, or  the  want  of  it;  his  opportunities  of  examining  the  account, 
and  of  ascertaining  whether  it  is  correct;  his  dependence  on  his 
creditor,  or  the  contrary,  his  confidence  in  the  honesty  and  accuracy 
of  the  party  who  rendered  the  account;  the  length  of  time  of  the 
retention;  the  opportunities  of  making  objections;  the  course  of 
previous  dealings  between  the  parties,  and  all  other  circumstances 
attending  the  rendering  and  retention  of  the  account;  and  from 
these  determine  the  weight  to  be  giyen  to  the  eyidence  in  establish- 
ing its  correctness. 

Judgment  reversed  and  new  trial  granted. 

IToxs  BT  THB  Bepokicb.— This  pdnt  does  not  seem  to  have  been  raised  orpassed  ujwn  In 
Ijotianod  ▼.  Thomt,  11  N.  Y.  170.  Tbat  was  a  case  between  tanners  and  teather  mer- 
dbmts.  The  same  is  to  be  said  of  SUnUm  ▼.  Jennne^  64  id.  480,  a  case  between  a  stock 
broker  and  a  customer.  So  of  Cam  t.  HotcMbtM,  1  Abb.  Ct.  App.  Dec.  894,  a  case  between 
attorney  and  client.  So  of  Towdey  ▼.  Deniaan^  45  Barb.  490,  a  case  between  a  vendor  of 
•Cone  and  a  canal  contractor.  So  of  Temy  ▼.  SlOda^  18  Cal.  427,  where  it  does  not  appear 
tbat  the  parties  were  merchants.  WMU  ▼.  EamTpUnt^  10  Iowa,  888,  Is  not  at  all  In  point. 
The  question  does  not  seem  to  have  been  raised  In  Thorp  t.  Tharp,  15  Vt.  106.  All  these 
fHf  m,  however,  enforce  the  doctrine  of  account  stated  between  others  than  merchants  as 
jtfi  estoppel. 

In  WhiU  ▼.  CtompbeiZ,  85  Midh.  468,  the  court  said:  **  The  rule  itself  is  said  to  have  been 
fMinded  originally  on  the  pmctf c«  of  merchants,  and  In  Lord  Haxdwioks^s  time  it  was 
stated  to  be  a  ruU  among  merchants.  *'    But  the  doctrine  was  there  applied  to  others. 

'Wharton  (8  Kv.,  f  1140)  speaks  of  the  doctrine  as  prevailing  in  regard  to 
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In  Towna  ▼.  BireheU,  13  Leigfa,  173,  the  transactlozis  were  between  a  mer^iant  and  m 
aucttoneer,  the  account  being  of  auction  salee. 

In  Sfiephard  ▼.  Bank  of  MiMourU  15  Mo.  141,  this  question  was  directly  passed  upon,  and 
decided  contrarj  to  the  principal  case.  The  court  said:  **  It  is  true  these  cases  are  bet  weec 
merchant  and  merchant,  and  are  generally  found  in  chancery  proceedings;  bat  there  is  bo 
reason  why  the  same  doctrine  should  not  prevail  between  any  other  persons  with  whom 
are  accounts  current  or  accounts  of  transactions  In  the  ordinary  course  of  bosinesa. 
There  is  a  presumption  of  correction,  of  fairness  and  of  truth,  in  the  aooount  thus  kept; 
which  becomes  strong  and  forcible  after  the  acquiescence  of  the  party  chai^ged  with  it  for 
months  or  years .  The  same  reasons  which  adopt  this  rule  among  merchants  will  appfy  it 
to  banks  and  their  depositors." 

In  Brown  v.  f'lmmcZ,  67  Mo.  430,  the  same  was  approved  obiter  in  an  acti<»i  f<»'  profos- 
Bional  service.  The  court  said:  **The  point  discussed  by  the  counsel  in  this  case  Is, 
whether  on  stated  accounts  or  imn'muZ  comput<x6»ent  the  rules  of  evidence  in  regard  to  aoeii 
actions  are  confined  to  dealings  between  merchants.  That  question  was  decided  by  this 
court  in  Shepard  v.  BaiUt  o/3fi880uri,  13  Mo.  143,  and  that  decision  was  recofmiaed  in  the 
recent  decision  in  JPoweO  t.  P.  R,  B,  Co.,  65  Id.  668.  The  rule  of  evidence  do  doubt  origi- 
nated in  mercantile  dealings  and  the  reported  cases  usually  relate  to  such  dealixtgs,  but 
the  principle  seems  to  bavo  been  extended  to  all  cases  where  the  relation  of  debtor  and 
creditor  exists.  Wiggirui  v.  Burkham,  10  WalL  129.  The  rule  at  best  is  a  very  flexible  one» 
and  imdoubtedly  depends  in  its  application  on  the  drcumstanoes  of  each  case,  to  ba 
Judged  by  the  nature  of  the  transaction,  the  habits  of  the  business  in  which  it  occurs 
the  course  of  trade.  White  ▼.  Hampton,  10  Iowa,  2S8.  In  a  general  way  an  account 
dered  by  a  creditor  to  his  debtor,  and  not  objected  to  within  a  reasonable  time,  is  regarded 
as  evidence  of  an  account  stated — that  is  of  an  account  conceded  by  both  parties  to  beoop' 
rect.  And  it  has  been  held  that  what  is  a  reasonable  time  in  which  to  make  objecCiooa  is 
a  question  of  law  to  be  determined  by  the  court.  There  are  cases  in  which  this  |«i*MmMMi 
acquiescence,  arising  from  lapse  of  time  and  failure  to  object  within  a  reasonable  timfe^ 
has  been  considered  very  slight  evidence  of  the  correctness  of  the  account.  Kdktm  ▼. 
Pregton,  4  W.  ft  S.  16;  Spanglcr  ▼.  Sprirtger,  8S  Penn.  8t.  454;  and  others  again  wbeiv  the 
courts  have  regarded  it  as  conclusive,  except  where  fraud  or  mistake  is  dearly  sIiowb. 
LocktDood  V.  7%om,  11 N.  Y.  170.  It  will  readily  be  perceived,  on  an  examination  of  tbo 
niunerous  cases  reported  on  this  subject,  that  ttiey  have  been  decided  oa  the  peeaBar  eir- 
cumstanoes  attending  each  case,  and  most  genanJly  in  proceedings  in  equity.  Iaiio< 
has  such  implied  admission  been  held  to  be  an  estoppel,  but  simply  a  prima  fade 
throwing  the  burden  of  contradiction  or  explanation  on  the  adrerse  party.  Tlie 
FhOlipe  ▼.  BOden,  %  Edw.  Ch.  1,  and  Butcfcfnaim  v.  IfaHbet  Boni;  of  Troi^  48  Barbw 
contains  quite  an  extensive  discussion  of  the  subject.  But  it  is  unnecessary  to 
the  subject  here,  as  the  pleadings  do  not  present  the  question.  Hie  action  in  tfafa  < 
not  on  an  aooount  stated." 


Bybd  y.  Statb. 

(67  USB.  Ma.) 
WUneu — tiahUary  eomtrticHan — husband  and  w^e — criminal 

Under  a  statute  providing  that  "  husband  and  wife  maj  be  witneeBee  for 
oilier  in  all  criminal  caoee,  but  thej  shall  not  be  requlied  to  testier 
each  other,  aa  witnesses  for  the  prosecution/'  neither  is  a 
tary  witness  against  the  other.    (See  note,  p.  444.) 
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Tabof  d  Carter,  for  plaintiff  in  error. 

H.  M.  SuUivan  and  T.  C.  Catchings,  attorney-general,  for  State. 

GsOBGEy  C.  J.  The  plaintiff  in  error  was  indicted  for  arson  and 
convicted.  On  the  trial,  his  wife  was  offered  by  the  prosecution  as 
a  witness  against  him.  He  objected  to  her  competency;  but  the 
court,  after  informing  her  ^'  that  she  need  not  testify  against  her 
husband  unless  she  was  willing  to  do  so,  and  that  the  law  would 
not  compel  her/'  adjudged  that  she  was  competent,  if  she  testified 
willingly.  The  wife  then  proceeded  to  give  very  material  testimony 
against  her  husband,  a  part  of  which  was  that  the  husband  asked 
her  to  swear  falsely  in  his  behalf,  as  to  the  whereabouts  of  the  prin- 
cipal witness  for  the  State  on  the  night  of  the  burning.  Excep- 
tions were  taken  to  this  ruling  of  the  court,  as  to  the  competency 
of  the  wife,  but  no  additional  exception  was  taken  to  the  admission 
of  the  part  of  her  testimony  above  stated. 

At  common  law  the  husband  and  wife  were  incompetent  as  wit- 
nesses for  or  against  each  other.  This  incompetency  was  placed 
by  the  courts  upon  two  grounds :  One,  the  unity  and  identity  of 
husband  and  wife  in  interest,  so  that  when  one  was  excluded  on  the 
ground  of  interest  the  other  was  also  excluded;  the  other  had  refer- 
ence to  public  policy.  For  as  Greonleaf  in  his  work  on  Evidence, 
ToL  1,  §  334,  says  :  ''It  is  esf^ential  to  the  happiness  of  social  life, 
that  the  confidence  subsisting  between  husband  and  wife  should  be 
sacredly  protected  and  cherished  in  its  most  unlimited  extent ;  and 
to  break  down  or  impair  the  great  principles  which  protect  the  sanc- 
tities of  that  relation  would  he  to  destroy  the  best  solace  of  human 
existence."  In  the  Code  of  1857,  art.  190,  p.  510,  we  find  the  first 
provisions  in  the  legislation  of  this  State  to  remove  the  incom- 
petency of  witnesses  on  account  of  interest.  By  art  193,  on  the 
same  page,  husband  and  wife  were  made  competent  witnesses  loi 
each  other  in  criminal  cases. 

In  Lochhart  t.  Luker,  36  Miss.  68,  the  High  Court  of  Errors 
and  Appeals,  omitting  all  consideration  of  the  second  ground  above 
mentioned  of  the  incompetency  of  husband  and  wife  as  witnesses 
for  or  against  each  other,  decided  that  the  wife  might  be  a  witness 
for  her  husband  in  a  civil  suit,  because  the  husband  might  be  a 
Vol.  XXXIV  —  56 
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witness  in  his  own  behalf.  Bub  in  Dunlap  y.  Heam^  37  Miss.  471, 
the  coart  overrnled  Lochhart  v.  Luker^  and  held^  in  accordance  with 
the  above  quotation  from  Greenleaf,  that  there  were  grave  reasons 
of  public  policy  for  the  exclusion  of  husband  and  wife  as  witnesses 
for  or  against  each  other,  besides  the  objection  on  account  of  inter- 
est ;  and  they  excluded,  in  that  case,  the  wife  when  offered  in  a 
civil  suit  in  behalf  of  her  husband. 

Under  the  Code  of  1871,  §  760,  husband  and  wife  are  expressly 
made  competent  witnesses  for  each  other  in  civil  cases,  and  by 
§  759  it  is  provided  that  '^  husband  and  wife  may  be  witnesses  for 
each  other  in  all  criminal  cases,  but  they  shall  not  be  required  to 
testify  against  each  other,  as  witnesses  for  the  prosecution.    Noth- 
ing herein  contained  shall  be  so  construed  as  to  debar  full  cross- 
examination  by  the  prosecution  of  any  husband  or  wife  of  an  aceosed 
party  who  may  be  placed  on  the  stand  for  the  defense.''  The  learned 
judge  who  presided  in  the  court  below  held,  that  under  this  section, 
the  wife  may  be  a  voluntary  witness  for  the  prosecution,  against 
her  husband's  consent.     We  are  constrained  to  differ  from  him  in 
the  construction  he  has  placed  on  this  statute.    The  statute  is  in 
derogation  of  a  very  ancient  and  well  established  rule  of  the  com- 
mon law,  based,  as  we  have  above  seen,  in  great  part,  upon  graTO 
reasons  of  public  policy  having  reference  to  the  preservation  of  the 
happiness  of  parties  joined  together  in  the  marital  relation.    StaU 
utes  which  are  in  derogation  of  the  common  law  must  be  construed 
strictly,  so  as  not  to  give  them  an  operation  and  effect  beyond  the 
clearly  expressed  intention  of  the  legislature.   Hopkins  v.  Sandidge^ 
31  Mass.  668.     Such  statutes  are  to  be  construed  with  reference  to 
the  principles  of  the  common  law,  and  it  is  not  to  be  presumed  that 
the  legislature  intended  to  make  any  innovation  on  the  common 
law  further  than  the  necessity  of  the  case  required.     Edwards  t. 
Oaulding,  38  Miss.  118  ;  RoUman  v.  B&nneii,  44  id.  322.     The  mie 
of  the  common  law  excluded  them  as  witnesses  both  for  and  against 
each  other,  in  criminal  as  well  as  civil  cases.    There  was  no  difier* 
ence  as  to  their  exclusion  in  either  class  of  eases,  and  the  rale 
the  same  whether  they  were  offered  as  witnesses  for  or  againat 
other,  except  in  a  small  class  of  criminal  cases,  where  the  wife 
admitted  to  testify  against  the  husband  for  her  own  protectiou  and 
personal  security.    This  being  the  state  of  the  law,  the  legial&bivB, 
by  §  760,  made  them  competent  witnesses  for  each  other  in    ciTiI 
cases,  leaA'ing  them  still  incompetent  as  witnesses  against  each  othet 
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in  that  class  of  cases.  Id  the  section  under  consideration  the  lau- 
gnage  is,  '^husband  and  wife  may  be  witnesses  for  each  other  in 
all  criminal  cases/'  clearly  showing  that  the  legislature  intended  to 
apply  the  same  rule  as  to  their  competency  in  criminal  and  in 
civil  cases.  If  the  legislature  had  intended  to  make  them  witnesses 
against  as  well  as  for  each  other,  it  would  have  been  an  easy  matter 
to  express  that  intent  in  unmistakable  language.  No  reason  is 
perceived  why  the  legislature  should  not  have  done  so,  if  indeed 
they  had  that  intent;  nor  is  it  easy  to  give  a  satisfactory  reason 
why  the  legislature  should  make  them  witnesses  against  each  other 
in  criminal  cases,  when  it  is  undoubted  that  they  are  restricted  in 
civil  cases  to  being  witnesses  for  each  other.  The  whole  force  of 
the  implication,  that  the  legislature  intended  to  allow  one  to  be  a 
voluntary  witness  against  the  other  in  criminal  cases,  arises  from 
the  use  of  the  words  '^  but  they  shall  not  be  required  to  testify 
agsiinst  each  other,  as  witnesses  for  the  prosecution/'  following  im- 
mediately after  the  provision  allowing  them  to  be  witnesses  for  each 
other,  and  sis  a  part  of  the  same  sentence.  We  regard  this  as  rather 
an  over-cautious  insertion,  to  prevent  an  apprehended  construction 
of  the  preceding  words,  than  as  engrafting  a  new  and  independent 
provision  on  the  statute,  which  would  be  the  case  if  it  allowed  the 
examination  of  one  against  the  other,  in  case  the  party  offered  as  a 
witness  did  not  object 

But  if  wo  are  to  construe  this  language  to  mean  that  the  legisla- 
tnrc  thought  that  by  the  common  law  husband  and  wife  might  be 
required  to  testify  against  each  other  when  they  were  allowed  to 
testify  in  behalf  of  each  other;  and  to  infer  that  this  provision  was 
inserted  to  prevent  the  operation  of  such  a  rule  without  the  consent 
of  the  party  offered  as  a  witness,  it  does  not  follow  that  we  are  to 
construe  the  provision  as  making  this  erroneously  supposed  rule  of 
the  common  law  a  part  of  the  statutes  of  the  State.  An  enactment 
of  the  legislature  based  on  an  evident  misconception  of  what  the 
law  is  will  not  have  the  effect,  per  sey  of  changing  the  law  so  as  to 
make  it  accord  with  the  misconception.    Davis  y.  Deipity  25  Miss. 


For  the  error  in  admitting  the  wife  to  testify  against  the  hus- 
band, against  his  objection,  the  judgment  is  reversed  and  a  new 
trial  gnmted,  and  cause  remanded. 

Soard^Tdd. 
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NoTB  BT  THB  Rbpobtbr.—  The  Albany  (N.  Y.)  Oyer  and  Terminer,  Justice  OsaoBX  pro. 
Biding,  quashed  tlie  indictment  of  Briggs  for  the  murder  of  Woods,  for  the  reaaoa  that  tha 
prisoner*8  wife  was  allowed  to  testify  for  the  people  against  her  husband  before  the  <i;imBil 
jury.  The  statute  under  which  this  testimony  was  introduced  is  as  follows;  ''In  all 
criminal  trials  and  examinations  before  trial  a  husband  or  wife  may  be  examined  on  behalf 
of  the  other,  but  upon  no  such  trial  shall  a  husband  or  wife  be  compelled  to  testify  against 
the  other."  The  court  say,  by  Justice  Osborn  :  '  *  Does  this  section  confer  the  right  rlaimad 
by  the  prosecution  P  It  seems  to  me  clearly  not.  The  only  innovation  which  this  secftioa 
makes  upon  the  common  law  or  the  statutes  as  they  formerly  existed  was  to  give  a  rtgjbt 
to  a  husband  or  wife  tOift)e  examined  as  a  witness  on  bdbalf  of  the  other  in  a  crLminal  trial 
or  examination.  Suppose  this  were  all  of  the  section,  would  it  be  contended  for  a  nxxnent 
that  either  could  be  called  as  against  the  other  r  Of  course  not.  Now,  the  other  words 
are  of  a  negatiye  character.  They  certainly  create  no  new  rlg^t  or  pritilege  as  to  the  hns* 
band  or  wife  being  witnesses  that  did  not  exist  before."'  **The  only  construction  that 
can  be  given  to  these  words  to  warrant  the  position  taken  by  the  proeecutioa  irould  be,  that 
because  the  legislature  said  they  could  not  be  compelled  to  testify  against  the  other,  tbo 
inference  is  they  might  do  so,  if  such  testimony  was  voluntarily  givsi.  But  it  would  be 
most  dangerous  to  allow  any  such  interpretation  or  construction  of  the  section.  Such  aa 
innovation  upon  the  common  law  would  require  a  positive,  affirmative  provisloii  or  enact 
ment  of  the  legislature.  She  could  not  be  called  as  a  witness  in  behalf  of  her  hoatead 
until  the  legislature  so  enacted.  She  certainly  cannot  be  called  to  give  evidenoe  againsfc 
him  until  the  authority  is  expressly  given.  It  may  be  that  the  latter  part  of  this  i 
amounts  to  nothing.  Certainly  no  one  claimed  before  its  enactment  that  hnsband  or 
by  any  law  that  ever  existed  could  be  compelled  to  testify  against  each  other.  WwOe  ▼. 
People^  68  N.  T.  225.  But  It  may  have  been  placed  there  (and  I  think  this  is  the  mom 
probable  reason  for  the  employment  of  the  language)  to  prevent  a  husband  or  wife  after 
being  called  as  a  witness  for  the  other,  or  on  behalf  of  the  other,  as  the  language  is,  tram 
being  compelled  on  cross-examination  to  testify  to  facts  injurious  to  the  party  in  wfaosa 
behalf  be  or  she  was  called.  For  instance,  a  wife  might  be  called  as  a  witness  on  behalf 
of  the  husband  to  prove  some  one  isolated  fact.  It  may  be  that  the  legislature,  by  saying 
that  she  should  not  be  compelled  to  testify  or  give  evidence  against  him,  faitended  to  pr^ 
vent  upon  a  cross-examination  aa  inquiry  into  any  other  matters  not  InquirBd  of  upon  tiha 
direct  examination,  and  which  might  be  veiy  damaging  to  the  husband,  and  so  Hoct 
Whether  this  be  the  correct  solution  or  not,  is  quite  immaterial.  It  Is  enough  that  no 
tive  enactment  can  be  found  making  it  proper  to  call  hnsbaad  or  wife  aa  a 
against  the  other.  The  following  authorities  (if  indeed  authorities  are  nacesaaxy  on  thia 
point)  go  to  substantiate  this  reasoning:  22  Alb.  L.  J.  81 ;  State  v.  HouUon^  90  Iowa*  SIS  ; 
Ditt  V.  StaUt  1  Tex.  App.  278;  BubbeU  v.  Grant,  89  Mich.  6il:  State  t.  Amovbh.  A 
Iowa,  687." 


NsisoK  y.  Statb 

(57  Miss.  288.) 

Btaiuiory  eonatruotion — "kmueMd^," 

A  **  hooaeholder  "  is  any  head  or  chief  of  a  domestlo  establishment,  wideli  W 
keeps  together  and  provides  for,  but  he  need  not  be  the  actiud  ooeapaoft  oft 
a  house. 

/CONVICTION  of  murder.    The  opinion  states  the 
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Shands  &  Johnson,  for  plaintiff  iu  error. 

71  C.  Catchings,  attorney-general,  for  the  State. 

Qeokqe,  0.  J.  The  plaintiff  in  error  was  indicted  and  convicted 
for  the  murder  of  Charles  Gallagher,  and  sentenced  to  imprisonment 
in  the  State  penitentiary  for  life.  He  assigns  for  error  in  the  pro- 
ceedings of  the  court  below,  that  the  court  rejected  as  competent 
jarors  Dale  and  Perry,  who,  upon  their  examination  by  the  court, 
4inBwered  that  they  were  not  householders  in  De  Soto  county.  The 
ruling  of  the  court  is  in  pursuance  of  the  provisions  of  §  724  of 
the  Code  of  1871 ;  but  it  is  now  insisted  that  this  section  is  in  con- 
flict with  §  13  of  art.  1  of  the  Constitution  of  this  State,  which 
declares  that  ^'  no  property  qualification  shall  ever  be  required  of 
Jtny  person  to  become  a  juror." 

If  the  term  '^householder"  in  the  statute  were  interpreted  to 
mean  that  it  was  necessary,  in  order  to  be  a  competent  juror,  that 
the  person  should  be  the  actual  tenant  or  occupant  of  a  house,  the 
statute  would  not  be  a  violation  of  the  Constitution,  since  a  per- 
missive occupancy  as  a  tenant  at  will  would  fill  the  requirements 
of  the  statute  ;  and   such  an  occupancy  would  be  in  no  proper 
4Bense  a  property  qualification    or   right.    Such   a  tenant  has  no 
certain  and  indefeasible  estate,  and  nothing  that  he  can  assign  to 
another.     2  Bl.  Com.  145. 

But   we  do  not  consider  that  the  true  meaning  of  the   term 
""householder."    In  Browne  v.  Witi,   19  Wend.  475,  the  court  de- 
clared that   householder  '^  means  the  head,  master,  or  person  who 
has  the  charge  of  and  provides  for  a  family,  and  does  not  apply  to 
Che  subordinate  members  or  inmates  of  the  household."    And  in 
Woodward  v.  Murray,  18  Johns.  400,  it  was  said,  "  household  means 
-a  family  living  together,  and  a  householder  a  master  of  a  family." 
The  same  meaning  was  given  to  this  term  by  the  Supreme  Court  of 
Appeals    of   Virginia,  in    Calhoun  v.    Williaina,   32    Gratt.   18.* 
In  Aaron  v.  8iaie,  37  Ala.  106,  it  was  said  that  *'  the  term  house- 
holder is  defined  by  Mr.  Webster  to  mean  the  master  or  chief  of  a 
family,  —  one  who  keeps  house  with  his  family ;  "  that  it  "  means 
-something   more  than  the  mere  occupant  of  a  room  or  house.     It 
implies  in  its  term  the  idea  of  a  domestic  establishment, — of  the 
tnanaeenient  of  a  household."    In  that  case  the  court  held  that  a 

■•■  •■  '  'I  '  -iiiiia 
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persoD  who  has  merely  rented  a  room  for  a  year  was  not  a  competent 
juror  under  the  statute  of  that  State  requiring  a  juror  to  be  a  house- 
holder. Our  view  is  that  the  term  householder  in  section  724  means 
a  person  who  has  a  family,  whom  he  keeps  together  and  provides 
for,  and  of  which  he  is  the  head  or  master.  He  need  be  neither  a 
father  nor  a  husband,  but  ho  must  occupy  the  position  toward 
others  of  head  or  chief  in  a  domestic  establishment  The  statute 
refers  to  the  civil  status  of  the  person  who  is  to  be  a  competent 
juror,  and  not  to  his  property. 

Judgment  afirmed. 


Orakgebs'  Life  iNsuRAiircB  Goxpajtt  y.  Bbowv. 

<S7MiaB.80&) 
EMenee  — exhumation  of  dead  hod^  — uhen  oompelUbiUt 

In  an  action  on  a  policy  of  life  insunmoe,  the  defense  was  breach  of  wananty 
tliat  the  insured  had  never  sustained  any  serious  personal  Injury.  The  defend. 
ant  adduced  testimony  of  an  attending  phjsidan  tliat  the  deceased  told  bla 
that  he  had  been  told  that  his  skull  had  been  fractured  and  trephined  ia 
boyhood.  The  defendant  also  offered  to  prove  similar  declarations  to  an- 
other, and  on  this  evidence  asked  for  the  exhumation  of  the  body  of  the  d^ 
ceased,  after  a  lapse  of  eighteen  months  from  the  commencement  of  the 
action.  HM,  that  the  application  was  properly  denied,  the  e^dence  bei^ 
incompetent  and  the  delay  too  great.     {See  note,  p.  448.) 

ACTION  on  a  life  policy.    The  opinion  states  the  facta    The 
plaintiff  had  judgment  below. 

Buchanan  dt  Houston^  for  plaintiff  in  error. 
Houston  dk  ReynoldSf  for  defendant  in  error. 

Ghaxmebs,  J.  This  is  a  suit  brought  by  Mrs.  Brown  upon  a 
policy  of  life  insurance  taken  out  by  her  husband  in  his  life-tisBS^ 
upon  his  life,  for  hor  benefit.  The  company  defends  upon  tiie 
ground  that  the  husband,  in  his  application  for  the  insurance,  stated 
that  he  had  never  received  any  serious  personal  injury;  whersas,  in 
truth,  he  had  in  boyhood  received  a  wound  on  the  head  by  whick 
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his  sknll  had  been  fractured,  and  been  healed  by  the  operation 
known  as  trephining.  Upon  the  trial,  which  occurred  about  two 
years  after  tho  death  of  the  insured,  the  company  asked  the  court 
for  an  order  to  have  the  body  of  the  deceased  exhumed,  with  a  view 
of  ascertaining  whether  in  fact  such  fracture  had  been  sustained. 
The  motioQ  was  based  upon  an  affidavit  stating  that  the  defendant 
was  advised  and  believed  the  fact  to  be  so,  but  found  it  impossible 
to  prove  ity  by  reason  of  the  fact  that  the  boyhood  of  the  insured 
had  been  spent,  and  the  injury,  if  it  occurred,  had  been  received  in 
Kentucky,  and  they  found  it  impossible  to  produce  any  witnesses^ 
h'ving  within  the  jurisdiction  of  the  court,  who  could  testify  to  the 
occurrence.     The  motion  was  denied,  and  we  think,  properly. 

We  are  not  prepared  to  say  that  in  a  proper  case  the  court,  in  the 
interests  of  justice,  should  not  compel  the  exhuming  and  examina- 
tion of  a  dead  body  which  is  under  the  control  of  the  plaintiff,  if 
there  is  strong  reason  to  believe  that  without  such  examination  a 
fraud  is  likely  to  be  accomplished,  and  the  defendant  has  exhausted 
every  other  method  known  to  the  law  of  exposing  it.     We  are  pre- 
pared to  say,  however,  that  such  an  order  should  be  made  only  upon 
a  strong  showing  to  that  effect.    It  would  bo  a  proceeding  repug- 
nant to  the  best  feelings  of  our  nature,  and  likely  to  be  in  many 
cases  so  abhorrent  to  the  sensibilities  of  the  surviving  relatives  that 
they  would  prefer  an  abandonment  of  the  suit  to  a  compliance  with 
the  order.     Without  undertaking  to  define  with  accuracy  what  cir- 
cumstances would  justify  the  making  of  such  an  order,  we  think 
that  a  case  calling  for  it  was  not  shown  in  this  instance.     The  suit 
had  been  pending  quite  eighteen  months  before  it  was  brought  to 
trial,  and  daring  that  time  no  steps  had  been  taken  to  procure  any 
testimony  tending  to  establish  tho  defense  set  up,  nor  was  there  any 
competent  legal  testimony  adduced  upon  the  trial  with  this  view. 
It  is  true  that  the  physician,  who  had  attended  the  deceased  in  his 
last  illness  (which  had   no  connection  whatever  with  the  alleged 
fracture  of  the  skull),  testified  that  the  deceased  told  him  that  he 
had  himself  been  told  that  when  a  child  of  four  years  of  age  he  had 
met  with  such  an  accident;  but  it  is  quite  evident  that  this  could 
not  be  accepted  as  a  ba^is  for  the  desired  order,  since  it  was  itself 
incompetent  testimony.     The  deceased,  according  to  this  statement, 
knew  nothing'  of  the  fact  except  from  hearsay,  and  it  is  well  settled 
that  statements  of  a  patient  to  his  attending  physicians  are  only 
admissible  when  they  relate  to  his  then  present  symptoms.    If  they 
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coDBist  of  a  narration  of  past  events  they  are  incompetent  Chapin 
V.  Marlborough^  9  Gray,  244;  Bacon  v.  Charlton^  7  Gosh.  581;  CW- 
lins  y.  Waters^  54  111.  485.  The  physician  testified  fnrther,  that 
when  his  patient  made  this  statement  to  him,  he  examined  his  bead 
and  found  marks  of  an  old  cicatrix,  but  he  declined  to  say  that  it  was 
evidence  of  a  fracture  and  of  trephining,  and  thonght  it  equally 
likely  to  have  been  produced  in  other  ways.  The  defend- 
ant then  offered  to  prove  by  another  witness  that  the  de- 
ceased had  made  the  same  statements  to  him  in  relation  to  his 
skull  having  been  fi*actured  in  childhood,  but  this  testimony 
was  upon  objection  excluded,  and  we  think,  properly.  Althongh 
there  is  some  conflict  in  the  authorities,  the  decided  weight  of  them 
holds  that  no  statements  of  the  insured,  made  after  the  issuance 
of  the  policy,  are  receivable  in' evidence  to  contradict  the  written 
statements  contained  in  his  application,  where  the  policy  is  issued 
for  the  benefit  of  another.  The  insured  in  such  a  case  is  not  a 
party  to  the  record,  has  no  interest  in  the  policy,  and  if  he  is  to  be 
considered  as  the  agent  of  the  beneficiary  in  procuring  it,  his  agency 
ceases  with  its  issuance,  so  that  there  is  no  legal  ground  upon  which 
his  statements  can  bo  received.  Muttiner  v.  Gtuirdian  Ins*  Co,,  1 
Thorn  p.  &  Gook,  448  ;  8.  c,  4  Big.  Ins.  Bep.  267  ;  Bawls  y.  Anuria 
can  Ins.  Co.,  27  N.  Y.  282  ;  Fraternal  Ins.  Co.  v.  ApplegaU,  7  Ohio 
St  292  ;  Washington  Ins.  Co.  v.  Haney,  10  Eans.  525. 

[Minor  matters  omitted.] 

There  was  no  abuse  of  judicial  discretion  in  refusing  a  contina* 
ance. 

Judgment  affirmed. 

NoTC  BT  TSB  Reporter. —The  doctrine  stated  in  the  last  main  paragraph  of  this  opinloii. 
as  to  statements  after  the  issuing  of  the  poUcj,  must  be  distioguished  flrtm  that  reeehMl 
in  regard  to  prior  statements,  which  is  to  the  contrary.  Swift  v.  Mcuf.  M.  L.  i^.  Oo^  S 
N.  Y.  186;  8.  c,  ao  Am.  Kep.  622;  THlleher  ▼.  Home  L,  Ins.  On.,  W  N.  Y.  »»;  a.  c,  15  Am. 
Bep.  Ift2;  SingleVmy.  St.  Louiv  Inn.  Co,,  66  Mo  68;  a.  a,  87  Am.  Bep.  381,  and  iiola.Sr; 
Mobile  Life  Itw.  Co.  v.  Mtrrris,  3  I^ea,  101;  s.  c,  81  Am.  Rep.  631.  Gtmfru:  UnMMi  Qpit. 
Life  Ins.  Ci.  v    Cheever,  38  Ohio  St. 

In  Rawls  v.  Americ(tn  Mut,  Ins.  Co.,  87  N  Y.  290  (approved  in  SuH/t  r,  Jns.  On.,  miprwi^ 
It  is  said:  "  Fish  was  not,  after  the  issuing  to  the  plaintiff  of  the  policy  in  suit,  a  paot^  la 
Interest  in  that  contract,  and  could  make  no  statement  or  admi^ion  that  would  divcat  the 
rights  of  the  plaintiff.  He  was  not  in  any  manner  the  agent  of  the  plaintiff  alter  ttblam^ 
ing  of  the  policy,  and  so  could  not  bind  him.** 

In  Washington  Life  Ins.  Co.  v.  Raney,  10  Kans.  &i5,  it  was  said:  **Can  the  declaraticM 
of  a  party,  whose  life  is  insured  for  the  benefit  of  another,  made  long  after  tka  awiiiaflna 
and  the  contract,  be  received  in  evidence  against  the  assured  to  impeach  the  trullifiiliwi 
of  the  application  f  The  contract  is  between  the  assured  and  the  insurer.  The  parlies  are 
tbe  same  whether  that  which  is  insured  is  a  human  life  or  a  building.  There  Is  this  dMM^ 
),  that  the  life  being  active  can  by  its  conduct  affect  the  ooBtraci  evenaoteratlB 
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aoniil  it,  while  the  buHdlog  being  lTHinf**ftt^  and  peasiTe  has  of  iteelf  no  such  power.  Bol 
•aide  from  this  the  ric^its  and  UabiUtiee  of  the  parties  to  the  contract  are  the  same.  The 
party  insured  is  not  a  party  v>  the  record,  and  therefore  the  declaratioBs  are  not  admissl- 
ble  on  that  ground.  Qhe  is  not  party  in  interest,  aa  the  whole  benefit  and  interest  inurea 
to  the  assured.  She  is  not  nis  agent  and  authorized  to  speak  for  liim.  Kor  does  she  oome 
within  any  other  rule  by  which  her  declarations  can  be  received  against  him.  The  question 
was  !U|y  examined  and  settled  in  the  cases  of  BawU  v.  American  Life  Itu.  Co. ,  96  Barb. 
867;  a.  c,  97  N.  T.  88S;  Mutual  Life  Ins.  Co.  t.  Applegate,  7  Ohio  St.  292.  In  the  case  of 
Avemm  ▼.  Lord  Kinf%airdy  6  East,  188,  the  declarations  made  intermediate  the  application 
and  the ootttrBot  were  admitted*  and  in  Kelsey  v.  Unirtraal  lA/elnt.  Oe>.,36  Conn.  SS6, 
declaratlona  shortly  prior  to  tiie  applications  were  received.  In  both  caaes,  however,  they 
were  eonalderbd  by  the  courts  as  being  so  near  the  application  aa  to  be  pn^perly  a  part  of 
the  res  getim,  and  in  the  first  case  Lord  Ellkkborough  spoke  of  it  as  perfai^w  proper  aa  a 
sort  of  croes-ezamination  of  tlie  statements  made  to  the  medical  man.  While  it  may  weQ 
be  doubted  whether  the  reasons  given  for  these  two  decisions  are  good,  still  they  in  no 
wlss  oooflJct  with  the  weSa-settled  principles  upon  which  the  other  cases  were,  and  upon 
vfalGb  this  must  be  decided." 
To  the  same  effect  is  Souihem  L.  Ins,  Co,  v.  Booker^  9  Heisk.  606;  s.  c,  84  Am.  Rep.  844. 


Decell  y.  Lewei^thal. 

C57Mi».881.) 
/f^OfMf  — -ffMOMftifiM — plantation  tuppliea  —  haw  queOiani  determined. 

An  infukt,  cuTying  on  a  plantation,  la  not  liable  as  for  necenariM,  for  anp* 

plies  and  money  for  the  plantation  ;  and  boarding  with  hia  father,  is  not 

thns  liable  for  proyisions.* 
Whether   articles  are    neoeesaries   is  a  mixed  question   of   law  and  fact, 

the  court  deciding  on  the  fitness,  and  the  Jury  on  the  necessity  for  the 

articles. 


A 


GTION  on  account    The  opinion  states  the  facts.    The  plaint- 
iff had  judgment  below. 


A.  C.  MeJiain,  for  appellant 

JL  H.  Thomp$on9  for  appellee. 

OBOBOEy  0.  J.  The  defendant  in  error  sned  the  plaintiff  in  error 
upon  an  open  account  for  fifty-two  dollars  and  twentj-one  cents. 
On  appeal  to  the  Circuit  Court,  a  judgment  was  rendered  against 
the  plaintiff  in  error  for  the  full  amount  sued  for.  Two  defenses 
aet  up  to  the  action  in  the  court  below.     (1)  That  the  plaint 

*Bee  Bppeteon  t.  Jfuoeiity  cniIsi  jk  SN. 
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iff  below  was  a  merchant^  and  afc  the  time  the  goods  were  sold,  had 
not  paid  his  li«ense-tax,  as  required  by  law ;  (2)  that  the  defendant 
below  was  an  infant  when  the  goods  were  purchased. 

[Omitting  the  first  ground.] 

The  plaintiff  below,  in  answer  to  the  plea  of  infancy,  asserted 
that  the  articles  sold  were  necessaries.  He  proved  the  sale  and 
delivery  of  the  articles,  and  ^hat  they  were  reasonably  worth  the 
prices  charged.  He  also  proved  that  tho  defendant,  during  the  time  he 
bought  the  goods,  was  farming  on  his  own  account,  and  was  between 
eighteen  and  nineteen  years  of  age,  and  that  '^  his  condition  in  life 
was  as  good  as  that  of  any  young  man  in  the  country."  He  also 
proved  that  the  defendant  was  boarding  with  his  father  and  paying 
him  board.  The  defendant  then  testified,  as  a  witness,  that  he  was 
a  minor,  boarding  with  his  father  at  the  time  he  purchased  the 
goods,  and  then  offered  to  testify  further,  that  the  articles  mentioned 
in  the  account  were  not  purchased  for  himself,  but  for  laborers 
hired  by  him  in  the  cultivation  of  a  crop.  The  plaintiff's  objection 
to  this  testimony  was  sustained.  This  evidence  should  have  been 
admitted.  The  account  sued  on  contained  items  of  plough  points 
and  other  agricultural  implement?,  tobacco,  cash,  bagging  and  ties, 
bacon,  flour,  coffee,  locks,  hinges,  and  other  items  suitable  for  labor- 
ers on  a  farm.  It  had  been  shown  by  the  plaintiff  himself  that  the 
defendant  was  engaged  in  fai*ming  at  the  time  the  goods  wen.*  sold. 
It  is  well  settled  that  the  necessaries  for  which  an  infant  mav  bind 

m 

himself  are  personal,  and  do  not  extend  to  supplies  needed  or  usi-d 
by  him  in  trade.  Tyler  on  Inf.,  §  76 ;  1  Pars,  on  Gont  (5th  c-d.) 
313  ;  Tupper  v.  Cadwell,  12  Mecc.  559  ;  1  Story  on  Cont,  §  12?  ; 
Grace  v.  Hale,  2  Humph.  27  ;  TurberviUe  v.  Whiiehouse,  1  C.  A  P, 
94  In  Orace  v.  ITahy  ubi  supra,  it  was  held  that  a  horse  was  not 
a  necessary  to  a  minor  who  was  engaged  in  farming.  Infants  are 
not  considered  competent  to  carry  on  business  of  any  sort  If  they 
are  allowed  to  trade  or  farm,  and  to  bind  themselves  for  articles 
necessary  in  their  occupations,  it  is  not  perceived  that  any 
remains  of  tho  j)rotection  arising  from  their  minority. 

The  court  erred  also  in  leaving  the  whole  question  of 
to  the  discretion  of  the  jury.  Necessaries  are  a  mixed  question  of 
law  and  fact  The  court  determines  whether  the  articles  famished 
fall  within  the  class  of  necessaries  suitable  to  any  one,  infant  or 
adult,  in  the  defendant's  situation  and  condition  in  life;  and  if  the 
court  decides  that  they  do  come  within  the  class,  the  jury  are  to 
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decide  whether  the  particular  articles  furnished  were  actually  neces- 
sary under  the  circumstances  of  the  case.  Tyler  on  Inf.,  §  73,  and 
cases  cited.  Bibb,  G.  J.,  in  Beeler  t.  Young,  1  Bibb,  519^  lays  down 
the  rule  thus:  "  Whether  the  articles  are  of  those  classes  for  which 
an  infant  shall  be  bound  to  pay  is  matter  of  law  to  be  judged  of  by 
the  court ;  if  they  fall  under  those  general  descriptions,  then, 
whether  they  were  actually  necessary  and  suitable  to  the  condition 
and  estate  of  the  infant,  and  of  reasonable  prices,  must  regularly 
be  left  to  the  jnry  as  matter  of  fact"  As  matter  of  law,  the  court 
should  have  decided  that  the  tobacco  and  cash  for  cotton-picking 
were  not  necessaries,  and  so  of  the  bagging  and  ties. 

It  must  also  be  noted  that  the  articles  furnished,  to  come  within 
the  class  of  necessaries^  mast  not  only  be  of  the  kind  which  are 
suitable  to  the  infant's  situation  in  life,  but  must  be  actually  needed 
by  him,  by  reason  of  his  failure  to  have  the  requisite  supplies.  If 
the  infant  is  already  supplied,  the  plaintiff  cannot  recover.  It  is 
incumbent  on  the  plaintiff  to  satisfy  himself  by  due  inquiry  that 
the  articles  which  he  furnishes  are  actually  suitable  in  quantity  and 
quality.  1  Story  on  Cont.,  §  229.  Under  the  proof  made  by  the 
plaintiff,  that  the  defendant  was  boarding  with  his  father,  all  the 
proyisions  charged  in  the  account  were  shown  not  to  be  necessaries. 
The  defendant  was  already  supplied. 

Judgment  reversed,  and  new  trial  granted. 


Towir  OP  Maook  v.  Patty. 

<671liai.  nSJ 
JhmeHtftiionai  lam  — -  fwwMoipal  eorporoHon  ^  aaeemnetU  for  MewUke, 

A  manidpal  oorpoiatloiimAj  make  aBseBsment  on  each  indiyldnal  for  the  paving 
and  repairing  of  the  sidewalk  in  front  of  his  lot,  and  within  the  fire  limits 
require  it  to  be  paved  with  bricks.* 

ACTION  for  cost  of  a  sidewalk.    The  opinion  states  the  facts. 
The  defendant  had  judgment  below. 

*  To  Mine  effect,  8an&»  ▼.  Ctty  of  Richmond  (81  Gratt.  Sn\  81  Am.  Rep.  742 ;  contm, 
4Mdley  ▼.  City  of  BUiomijtgUm  (88  ni.  664),  80  Am.  Bep.  688. 


452  MISSISSIPPI, 


Tawa  of  .Maaoa'v.  Patty. 


JatTiagin,  Bogie  £  Jammpin,  ior  plaiutiff  la  error. 
£we8  4k  Rivss  And  Orr  d  JSiim,  ior  defendant  in  error. 

GsoftQSy  C.  J.  The  bound  of  mayor  >and  aldermen  of  the  town 
of  Macon  posaed  4in  oidinance  in  September,  1873,  by  which  they 
seqnired  eyery  owner  or  claimant  of -a  lot  fronting  any  public  street 
inflakl  town  to  make  a  sidewalk  of  certain  specified  dimensions 
along  the  whole  of  ^his  tptcoperty,  and  to  keep  the  same  in  repair, 
when  required  to  do  so  by  a  resolution  of  the  board.  The  side- 
walks within  certain  defined  limits  on  Jefferson  street  were  re- 
quired to  be  of  whofe  brack;  all  othfer  sidewalks  were  to  be  of  brick, 
pknk,  sand,  gnave],  or  other  substance  capable  of  being  smooth 
and  hard.  It  wias  Also  prorided  that  ^*  all  sidewalks  which  shall  not 
be  put  in  oonditioii  aocovding  to  the  orders  of  the  board,  and  within 
the  time  prescribed,  and  thereafter  kept  in  repair,  are  hereby  de- 
clared nuistmeefi,  to  be  aba4ied  as  other  nuisances.^'  In  July,  1878, 
A.  KluuB  and  J.  K.  .Hdmaa,  styling  tliemfleWes  ^street  commit- 
tee," addressed  a  fetter  to  Patty,  the  defendant  in  error,  in  which 
they  notified  him  to  have  the  sidewalk  in  ftoort  of  the  residence 
then  occupied  as  a.  millinery  shop  placed  in  good  vefmr  with  whole 
brick  immediately;  and  that  if  theorder  was  not  complied  iritb,  the 
street  ^committee  would.haye  the  work  done  at  his  expense ;  and 
they  requested  an  answer  as  to  his  intention  in  respect  to  comply- 
ing with  the  order.  Three  days  after  the  date  of  the  above  letter, 
Patty  replied  to  it,  declining  compliance  on  the  following  grounds : 
Ist.  That  the  sidewalk  did  not  belong  to  him,  but  was  public  prop- 
erty, like  other  portions  of  the  street  2d.  That  the  sidewalk  com- 
pared favorably  with  the  best  sidewalks  in  the  town.  3d.  That  the 
committee  had  no  legal  right  to  issae  such  order.  The  street  com- 
mittee thereupon  proceeded  to  have  a  sidewalk  laid,  ninety-nine  feet 
in  length,  in  front  of  the  property,  at  a  trost  of  fifty- two  dollars, 
for  which  sum  the  town  of  Macon  brought  this  action  before  its 
mayor,  And  xecovered  judgment.  By  agreement  of  the  parties  the 
cause  was  taken  to  the  Circuit  Goort  by  €$rH4nwi;  mai  in  that 
court  judgment  was  pronounced,  reversing  the  judgment  rendered 
by  the 'mayor,  «nd  dismissing  the  enit  Fnnn  this  judgment  this 
writ  of  error  is  prosecuted. 

It  is  now  well  settled  ^itii  no  dissenting  Toice,  excqit  in  Iowa» 
that  a  local  assessment  :req«irang  <eaoh  lot^ywuer  on  a  single 
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or  part  of  a  street  to  improve  the  street  in  front  of  biff  property  at 
his  owu  expense,  would  be  unconstitutional,  becanse  there  would  be 
no  apportionment  of  the  tax  ;  and  Judge  Goolet  says  that  such  a 
law  "  would  be  nakedly  an  arbitrary  command  to  each  lot-owner  to 
construct  the  street  in  front  of  his  lot  at  his  own  expense,  accord- 
ing to  a  prescribed  standard  ;  and  a  power  to  issue  such  command 
conld  never  be  exercised  by  a  constitutional  government,  unless  we 
are  at  liberty  to  treat  it  as  a  police  regulation,  and  place  the  duty 
to  make  the  streets  upon  the  same  footing  as  that  to  keep  the  side- 
walks free  from  obstruction  and  fft  for  passage.  But  any  such 
idea  is  clearly  inadmissible.''  Gooley  Const.  Lim.  508.  Burroughs 
takes  the  same  position.  Burroughs  on  Taxation,  4G9.  And  tlie 
cases  are  uniform  to  the  same  effect,  except  in  Iowa.  That  the  power 
of  making  local  assessments  for  local  improvements  is  not  regulated 
by  the  provisions  of  the  Constitution  of  the  State,  which  provide 
for  uniformity  and  equality  in  taxation,  on  an  ad  valorem  basis,  has 
been  settled  by  this  court  in  Datltf  r.  Stooge,  47  Miss.  367,  in  a 
learned  and  elaborate  opinion  by  Simrall,  C.  J.  This  opinion  fol- 
lows the  authorities  which  sustain  such  assessments  in  other  States 
having  similar  provisions  in  their  Constitutions,  and  places  this 
right  in  the  taxing  power  of  the  legislaturc.  People  v.  Mayor  of 
Brooklyn,  4  N.  Y.  419;  In  re  Washington  Avenue,  60  Penn.  St.  353; 
Lexington  v.  McQuillan,  9  Dana,  513;  Burnesr.  Atchison,  2  Kans. 
454;  St.  Joseph  v.  (yOonoghue^  31  Mo^  345 ;  Burnett  \.  Sacramento, 
12  Cal.  76,  Yeatman  v.  CrandaU,  11  La.  Ann.  220;  McGehee  v. 
Mathis,  21  Ark.  40 ;  Goodrich  v.  Winchester  Turnpike  Co.,  26  Ind. 
119;  ScoviH  V.  Cleveland,  1  Ohio  St  126;  Norfolk  t.  Ellis,  20  Gratt. 
224.  Contra,  Mobile  v.  Dargan,  45  Ala.  310.  This  power  is  also 
classed  under  the  law  of  taxation  in  Sedgwick  on  Stat,  and  Const. 
Law  (2d  ed.),  426 ;  2  Dill.  Mun.  Corp.,  ch.  19,  §  586 ;  Cooley  Const 
Lim.  497,  498. 

But  while  these  assessments  are  made  under  the  taxing  power,  a 
Tcry  wide  distinction  has  been  taken  between  them  and  taxes  for 
general  purposes.  On  account  of  this  essential  difference,  the 
courts  have  been  enabled  to  reach  the  conclusions  above  referred  to, 
that  local  assessments  are  not  within  the  terms  of  constitutional 
restrictions  on  the  subject  of  taxation.  And  this  difference  is  even 
more  clearly  recognized  in  numerous  cases  which  hold  that  statu- 
tory exemptions  from  taxation  do  not  include  exemptions  from  local 
aasessments.    Thus,  in  Matter  of  Mayor  of  New  York,  11  Johns. 
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77,  it  was  held  that  a  statute  which  provided  that  no  charch  or 
place  of  public  worship  should  '^  be  taxed  by  any  law  of  this  State  " 
did  not  confer  au  exemption  from  au  assessment  to  improve  the 
street  on  which  the  church  assessed  was  situated.  And  in  BaUi- 
more  v.  Oreenmount  Cemetery,  7  Md.  617,  where  the  charter  of  the 
company  provided  that  a  certain  number  of  acres  of  land  *'  shall  be 
forever  appropnated  and  sot  apart  as  a  cemetery,  which,  so  long  as 
used  as  such,  shall  not  be  liable  to  any  tax  or  public  imposition 
whatever,''  it  was  held  that  the  exemption  applied  only  to  taxes  or 
impositions  for  the  purposes  of  revenue,  and  did  not  prevent  the 
assessment  on  the  cemetery  by  the  municipal  authorities  of  a  due 
proportion  of  the  cost  of  improving  the  street  on  which  it  was  lo- 
cated. See,  also,  Merrick  v.  Amherst j  12  Allen,  500,  and  numerous 
cases  cited  in  Gooley  on  Taxation,  147,  and  Burroughs  on  Taxation, 
461.  This  distinction  is  so  marked  that  it  is  held  that  the  grant 
to  a  municipal  corporation  of  the  simple  power  to  levy  taxes  does 
not  authorize  it  to  make  local  assessments  for  local  improvements. 
2  Dill.  Mun.  Corp.,  §  606,  note  3;  Wright  v.  Chicago,  20  111.  252; 
Columbia  v.  Hunty  5  Rich.  650;  Chicago  v.  WHght,  32  111.  192;  An- 
napolis  v.  Ifarwood,  32  Md.  471 ;  Cooley  on  Taxation,  418.  This 
power,  therefore,  though  it  is  a  power  of  taxation,  is  a  peculiar  and 
special  power,  and  is  regulated  by  considerations  distinct  from  those 
which  regulate  the  taxing  power. 

A  local  assessment  can  only  be  levied  on  land ;  it  cannot,  as  a  tax 
can,  be  made  a  personal  liability  of  the  tax  payer;  it  is  an  assess- 
ment on  the  thing  supposed  to  be  benefited.  A  tax  is  levied  on  the 
whole  State^  or  a  known  political  subdivision,  as  a  county  or  town. 
A  local  assessment  is  levied  on  property  situated  in  a  district  created 
for  the  express  purpose  of  the  levy,  and  possessing  no  other  func- 
tion, or  even  existence,  than  to  be  the  thing  on  which  the  levy  is 
made.  A  tax  is  a  continuing  burden,  and  must  bo  collected  at 
stated  short  intervals  for  all  time,  and  without  it  government  cannot 
exist;  a  local  assessment  is  exceptional  both  as  to  time  and  locality, 
it  is  brought  into  being  for  a  particular  occasion,  and  to  accomplish 
a  particular  purpose,  and  dies  with  the  passing  of  the  occasion  and 
the  accomplishment  of  the  pui-pose.  A  tax  is  levied,  collected, and 
administered  by  a  public  agency,  elected  by  and  responsible  to  the 
community  upon  which  it  is  imposed ;  a  local  assessment  is  made  by 
an  authority  ab  extra.  Yet  it  is  like  a  tax,  in  that  it  is  imposed 
under  an  anthority  derived  from  the  legislature,  and  is  nn  enforced 
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contribution  to  the  public  welfare,  and  its  payment  may  be  enforced 
by  the  sommary  method  allowed  for  the  collection  of  taxes.  It  is 
like  a  tax,  in  that  it  mast  be  levied  for  a  public  purpose,  and  must 
be  apportioned  by  some  reasonable  rule  among  those  upon  whose 
property  it  is  levied.  It  is  unlike  a  tax,  in  that  the  proceeds  of  the 
assessment  must  be  expended  in  an  improvement  from  which  a 
benefit  clearly  exceptive  and  plainly  perceived  must  inure  to  the 
property  upon  which  it  is  imposed,  or  else  the  courts  will  interfere 
to  prevent  its  enforcement.  Hammett  v.  Phitadelphia^  65  Penn. 
St  146 ;  s.  c,  3  Am.  Rep.  615.  The  courts  will  also  interfere  to 
prevent  an  excessive  rate,  beyond  the  cost  of  tho  improvement. 
It  is  also  within  tho  power  of  the  courts  to  judge  Whether  the  object 
for  which  it  is  made  is  public,  and  also  whether  it  is  so  exclusively 
public  as  to  prevent  its  imposition  on  a  particular  locality. 

These  differences  have  not  always  been  borne  in  mind  by  courts 
in  discussing  the  nature  and  extent  of  the  power  of  local  taxation. 
There  seems  to  have  been  a  diversity  of  opinion  at  first,  as  to 
whether  the  power  should  be  referred  to  tho  right  of  eminent  do- 
main or  to  the  power  to  tax.  In  People  v.  Mayor  of  Brooklyn,  6 
Barb.  209,  tho  Supreme  Court  of  New  York,  in  an  able  opinion 
drawn  up  by  Justice  Babculo,  decided  that  a  law  authorizing  a 
municipal  corporation  to  make  an  improvement  in  a  street,  and  to 
assess  the  cost  on  the  property  adjacent  according  to  tho  benefit 
each  lot  should  receive  from  the  work,  was  an  attempt  to  take  pri« 
vate  property  for  public  use,  under  tho  power  of  eminent  domain, 
and  held  tho  law  unconstitutional  because  no  provision  was  made 
for  compensation.  This  case  was  taken  to  the  Court  of  Appeals, 
and  the  judgment  of  the  Supreme  Court  reversed.  Mr.  Justice 
RuGOLES  vindicated  tho  conclusion  at  which  the  Court  of  Appeals 
arrived  in  a  very  learned  opinion,  in  which  he  denied  that  tho  law 
was  an  attempt  to  exercise  the  right  of  eminent  domain,  but  was  a 
valid  act  under  the  taxing  power.  4  N.  Y.  419.  Having  reached 
this  conclusion,  he  quoted  from  Mabshall,  0.  J.,  in  Providence 
Bank  V.  Billinffs,  4  Pet  614,  663,  as  follows:  *'The  power  of 
legislation,  and  consequently  of  taxation,  operates  on  all  the  per- 
sons and  property  belonging  to  the  body  politic.  This  is  an  origi- 
nal principle  which  has  its  foundation  in  society  itself.  It  is  granted 
by  all  for  the  benefit  of  all.  It  resides  in  government  as  a  part  of 
itself,  and  need  not  be  reserved  when  property  of  any  description, 
or  the  right  to  use  it  in  any  manner,  is  granted  to  individuals  or 
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corporate  bodies.  However  absolute  the  right  of  an  indiFidnal 
may  be,  it  is  still  in  the  nature  of  that  rights  that  it  mast  bear  a 
portion  of  the  public  burdens,  and  tbat  portion  must  be  determined 
by  the  legislature.  This  vital  power  may  be  abused."  *'  But  the 
interest,  wisdom,  and  justice  of  the  representative  body,  and  its 
relations  mth  its  constituents,  furnish  the  only  security  against 
unjust  and  excessive  taxation,  as  well  as  against  unwise  legislation." 
And  he  further  quoted  from  the  same  learned  judge,  in  McCuUoek 
V.  Maryland,  4  Wheat  31G,  428,  as  follows:  ''It  is  admitted  that 
the  power  of  taxing  the  people  and  their  property  is  essential  to  the 
very  existence  of  government,  and  may  be  legitimately  exercised 
on  the  objects  to  which  it  is  applicable,  to  the  utmost  extent  to 
which  the  government  may  choose  to  carry  it.  The  only  security 
against  the  abuse  of  this  power  is  found  in  the  structure  of  the  gov- 
ernment itself.  In  imposing  a  tax,  the  legislature  acts  upon  its 
constituents.  This  is  in  general  a  sufficient  security  against 
erroneous  and  oppressive  taxation.  The  people  of  a  State,  there- 
fore, give  to  their  government  aright  of  taxing  themselves  and 
tbcir  property,  and  as  the  exigencies  of  the  government  cannot  be 
limited,  they  prescribe  no  limits  to  the  exercise  of  this  right,  reet^ 
ing  confidently  on  the  interest  of  the  legislator,  and  the  influence 
of  the  constituents  over  their  representative,  to  guard  them  against 
its  abuse."  *'  And  it  is  unfit  for  the  judicial  department  to  inquire 
what  degree  of  taxation  is  the  legitimate  use  and  what  degree  may 
amount  to  the  abuse  of  the  power." 

Under  the  influence  -  of  these  doctrines,  which  were  applied  bj 
Marshall,  C.  J.,  to  the  right  of  general  taxation  vested  in 
the  legislature  of  a  State  to  provide  a  revenue  for  the  public 
service,  the  Court  of  Appeals  of  New  York  reached  the  con- 
clusion that  this  power  of  local  taxation,  being  the  same  thing 
as  the  taxing  power,  was  illimitable,  with  no  other  restric- 
tion than  the  discretion  of.  the  legislature  and  their  responsi- 
bility to  their  constituents.  On  this  point  the  court  said  : 
^'The  power  of  taxation,  or  of  apportioning  taxation,  or  of 
assigning  to  each  individual  his  share  of  the  burden,  is  rested 
exclusively  in  the  legislature."  These  powers  **  are  iden^ 
tical  and  inseparable.  Taxes  cannot  be  laid  without  appor- 
tionment, and  the  power  of  apportionment  is  therefore  unlimiteO» 
unless  it  be  I'estrained  as  a  part  of  the  power  of  taxation."  The 
court  then  procoed  <o  define  the  justice  of  local  taxation  Jmpo?<Ni 
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on  those  who  are  to  receive  the  benefits  to  be  derived  from  the  ex- 
penditure ;  bat  they  nowhere  intimate  that  the  power  to  levy  the 
local  tax  is  de{)endent  npon  the  fact  that  its  etpenditare  is  a  real 
local  benefit)  but  state  explicitly  that  the  determination  and  judg- 
ment of  the  legislature  on  the  subject  are  conclusive  and  cannot  be 
revised  by  the  courts.  And  in  People  v.  Lawrence,  41  N.  Y.  123, 
137,  the  same  court  announce  the  same  doctrine,  saying  that  there 
is  no  constitutional  restraint  upon  the  exercise  of  this  power ;  that 
the  right  of  determining  what  portion  of  the  public  burdens,  by 
way  of  taxation,  shall  be  borne  by  any  individual  or  class  of  indi- 
viduals, must  be  determined  by  the  legislature ;  that  however 
much  this  power  may  be  abused  by  the  legislature,  the  only  check 
upon  it  is  the  responsibility  of  the  legislative  body  to  its  con- 
stituents, and  that  the  judicial  department  can  afford  no  re* 
dress.  And  to  the  same  effect  is  8L  Joseph  v.  O^Donoghue,  31 
Mo.  345. 

The  courts  having  reached  the  conclusion,  as  before  shown,  that 
the  restrictions  in  the  various  St.ate  Constitutions  on  the  power  of 
taxation,  requiring  taxes  to  bo  levied  with  equality  and  uniformity 
and  on  an  ad  valorem  basis,  did  not  apply  to  local  assessments,  this 
power  was  thus  left  practically  without  limit.     The  tax  payer  was 
even  deprived  of  that  protection,  stated  by  Marshall,  C.  J.,  to  be 
the  only  safeguard  against  oppressive  and  unjust  taxation,  the  ac- 
ooontability  of  the  body  levying  the  taxes  to  its  constituents  ;  for 
it  is  at  once  perceived  that  a  legislature  levying  an  imposition  on  a 
email  district,  in  many  instances  not  including  a  dozen  tax-payers, 
were  not  under  the  ordinary  influence  exercised  by  constituents  on 
their  representatives     The  tax  payer  was  in  effect  left,  in  the  lan- 
^age  of  BoBERTSOH,  0.  J.,  in  Lexington  v.  McQuillan,  9  Dana, 
513,  to  "  spoliation  by  a  dominant  faction,  or  by  a  rapacious  public 
power,  acting  in  obedience  to  a  constituent  body,  for  whose  use  his 
property  may  be  taken,  and  from  whom  no  similar  contribution  is 
required."    It  is  true,  it  was  said  that  the  tax  was  for  the  benefit  of 
tbo  pereon  who  paid  it ;  that  he  received  a  full  equivalent  for  the 
money  exacted  from  him  in  the  enhanced  value  of  his  estate ;  and 
that  though  the  object  was  so  far  public  as  to  justify  the  interposi- 
tion of  the  legislature  in  levying  a  tax,  yet  the  benefit  was  pri- 
wate   and  individual,  and  ou^ht  therefore  to  be  borne  by  those 
^rlio  received  the  advantage  of  the  expenditure.    But  under  the 
which  the  courts  had  taken,  the  le^slature  was  the  exclusive 
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judge,  and  in  the  plenitude  of  its  power,  could  determine  that 
the  object  was  so  far  public  as  to  authorize  the  imposition  of  the 
tax,  and  so  far  private  as  to  authorize  the  assessment  to  be  made  on 
private  persons  on  account  of  the  benefits  to  be  conferred  bj  it,  and 
could  also  judge  of  the  necessity  for  and  the  extent  of  the  im- 
provement to  be  made.  This  inconsistency  was  strongly  put  by  the 
Supreme  Court  of  Wisconsin,  in  Weeks  v.  Milwaukee,  10  Wis.  242, 
259.  That  court,  in  speaking  of  the  improvement  of  a  public 
street  by  local  assessment,  said:  ''In  susi^aining  these  assessments 
when  private  property  was  wanted  for  a  street,  it  has  been  said  the 
State  could  take  it,  because  the  use  of  a  street  was  a  public  use  ; 
in  order  to  justify  a  resort  to  the  power  of  taxation,  it  is  said  the 
building  of  a  street  is  a  public  purpose.  But  then  having  got  the 
land  to  build  it  on,  and  the  power  to  tax,  by  holding  it  a  public 
purpose,  they  immediately  abandon  that  idea,  and  say  that  it  is  a 
private  benefit,  and  make  the  owner  of  the  lot  build  the  whole  of 
it.-'  And  the  court  reached  the  conclusion  that  the  power  to  make 
local  assessments,  though  a  part  of  the  taxing  power,  yet  was 
special  and  peculiar,  and  was  conferred  on  the  legislature  only, 
in  virtue  of  a  clause  in  the  State  Constitution  recognizing  the 
power  of  '^  assessment "  as  distinct  from  the  power  of  taxa- 
tion. 

As  the  dangerous  nature  of  the  power  began  to  be  more  and  more 
recognized,  when  considered  as  a  taxing  power  only,  and  therefore 
virtually  without  restriction,  unless  imposed  by  the  ConstitutioD, 
and  as  the  courts  had  held  that  it  was  not  within  the  constitutional 
restriction  in  reference  to  the  taxing  power,  the  judicial  mind.giT* 
ing  more  importance  to  those  peculiarities  which  distinguished  it 
from  the  taxing  power  pure  and  simple,  began  to  discover  restrictions 
and  limitations  arising  from  its  nature  and  characteristics,  as  well  aa 
from  the  nature  and  characteristics  of  the  taxing  power  in  generaL 
In  LexUigton  v.  McQuillan,  9  Dana,  513,  the  city  ordinance  author* 
ized  the  charge  of  paving  a  street  in  front  of  each  lot  to  be  levied 
on  that  lot  alone,  without  reference  to  whether  there  would  be  in* 
equalities  in.  the  cost,  arising  from  a  differenCiB  in  the  difficulties  of 
doing  the  work  in  front  of  the  several  lots.     There  was  no  effort  to 
apportion  the  cost  of  the  whole  improvement  among  the  several  lota. 
but  each  lot  was  made  to  bear  the  whole  burden  of  the  improw^^. 
ment  in  its  front    This  assessment  was  attempted  to  be  defeiifled 
upon  the  ground  of  the  unlimited  taxing  power  of  the  legislattsx^ 
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Bnt  the  conrt  said  that  the  doctrine  that  the  taxing  power  in  this 
coantrj  is  altogether  arbitrary  is  alarming;  that  it  was  limited  by 
some  of  the  declared  ends  and  principles  of  the  fundamental  law; 
that  among  these  are  eqaality  as  far  as  practicable,  and  security  of 
property;  that  thoogh  exact  equalization  is  unattainable  and  Utop- 
ian, there  are  well-disfined  limits  within  which  practical  equality 
may  be  preserved,  and  which  should  be  deemed  impassable  barriers 
to  legislative  power;  that  though  taxation  may  not  be  universal,  it 
must  be  general  and  uniform;  that  the  legislature  can  not  exact  from 
one  citizen,  or  one  county,  the  whole  revenue  of  the  commonwealth, 
for  that  would  be  taking  private  property  for  public  use  without 
compensation;  that  whenever  the  property  of  the  citizen  is  taken 
and  appropriated,  without  his  consent,  to  the  public  benefit,  the 
exaction  is  not  a  tax,  unless  similar  contributious  be  made  by  that 
public  itself,  or  shall  be  exacted  rather  by  the  same  public  will  from 
such  constituent  members  of  the  same  community  generally  as  own 
the  same  kind  of  property;  that  taxation  and  representation  go  to- 
gether, and  therefore  when  taxes  are  levied  they  must  bo  imposed 
on  the  public,  in  whose  name  and  for  whose  benefit  they  ai*e  re- 
quired, and  to  whom  those  who  impose  them  are  responsible;  that 
the  citizen's  property  should  not  be  taken  by  the   public  without 
his  consent,  or  an  equivalent  in  money,  or  in  similar  contributions 
by  itself;  that  the  legislature  may  make  local  taxing  districts,  com- 
posed of  streets  or  parts  of  streets,  for  the  improvement  of  these 
highways ;  that  when  this  is  done,  each  district  must  be  regarded  as 
A  separate  municipality  in  itself,  with  power  to  act  for  itself  as  to 
the  improvement  for  which  it  was  created;  that  this  authority  was 
dnly  conferred  by  the  charter  of  Lexington  in  requiring  the  assent 
of  a  majority  of  the  property-holders  in  the  district  to  the  improve- 
ment and  assessment,  or,  in  lieu  of  this,  by  i*equiring  the  unani- 
mous consent  of  the  city  council,  which  necessarily  included  the 
ooDsent  of  the  member  representing  the  ward  of  which  the  sub*dis- 
triot  assessed  was  a  part.    The  court  admit,  that  there  would  prob- 
ably be  no  reasonable  objection  to  an  ordinance  requiring  each  lot 
in   the  city  to  bear  the  expense  of  the  improvement  in  front  of  it,  if 
it  mras  required  to  be  done  in  the  same  fiscal  year;  but  assert  that 
citizen  cannot  be  compelled  to  pave  any  one  street  for  any  one 
,r,  or  at  any  one  time,  upon  the  ground  that  other  streets  or 
nt^rtiona  of  streets  would  thereafter  be  required  to  be  paved  in  the 
manner,  and  thus  a  like  burden  would  fall  on  other  citizens 
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exclusively ;  for  sach  a  prospective  and  contingent  equalization  of 
contribution  to  the  public  use  would  be  too  remote  and  uncertain 
to  have  the  effect  of  equalization.  And  by  this  reasoning  the  court 
reached  the  conclusion  that  the  ordinance  was  invalid  for  want  of 
the  apportionment  necessary  in  taxation.  In  accordance  with  this 
decision,  the  courts  everywhere,  except  in  Iowa,  hold  that  a  local 
assessment,  requiring  each  lot-owner  on  a  single  street  to  improve 
the  part  of  the  street  on  which  his  property  fronts,  at  his  own  ex- 
pense, is  unconstitutional ;  and  Judge  Coolby  says,  as  already 
quoted,  that  such  a  law  would  be  an  arbitrary  command,  inconsist- 
ent  with  a  constitutional  government  Cooley  ConsL  Lim.  508b, 
Some  of  the  other  doctriues,  so  ably  announced  in  this  case,  have 
not  received  the  same  universal  recognition. 

The  courts  of  New  Jersey  also  reached  conclusions  very  materially 
restricting  the  power  of  the  legislature  as  to  local  assessments.  In 
that  State,  the  courts  deduced  not  only  the  power  from  the  actual 
benefit  conferred  on  the  tax  payer,  but  measured  the  reach  of  the 
power  by  a  judicial  ascertainment  of  the  extent  of  that  benefit. 
The  courts  there  hold  that  the  legislature  cannot  judge  of  the  ex- 
tent of  the  benefit,  and  cannot  apportion  the  tax,  except  in  proportiOQ 
to  the  benefits  conferred;  and  that  if  the  benefits  conferred  do  not 
equal  the  cost  of  the  improvement,  the  excess  of  cost  must  be  paid  by 
the  public.  They  reached  that  conclusion  by  this  reasoning, 
that  the  justification  for  the  assessment  is  that  the  lands  opon 
which  it  is  imposed  receive  a  peculiar  and  exceptive  benefit  froa 
the  improvement ;  that  the  reception  of  such  benefit  prevents  the 
assessment  from  being  a  taking  of  private  property  for  the  publia 
use ;  that  this  principle  is  not  applicable  except  when  the  benefit  is 
commensurate  with,  or  superior  to,  tho  burdens,  for  if  the  sum 
exacted  exceed  the  benefit,  as  to  that  excess  there  must  be  a  taking 
of  private  property  for  the  public  use,  since  the  consideration  of  this 
excess  over  the  benefit  must  be  the  public  use  in  virtue  of  which  the 
legislature  alone  had  power  to  interfere.  Tidetoaier  Co.  v.  CMi^r,  IS 
N.  J.  Eq.  518 ;  State  v.  Newark,  27  N.  J.  185;  id.  37;  id.  415  ; 
V.  Jersey  Oity,  37  id.  128  ;  State  v.  HobokeUy  36  id.  ^91. 

In  Pennsylvania,  similar  though  not  identical  conclusions 
reached  by  reasoning  in  substance  the  same.    In  r» 
Avenue,  69  Penn.   St.  352.     The  Supreme  Coort  there  hdd 
the  assessment  was  only  justifiable  on  account  of  tiie 
benefit  to  the  tax  payer  to  be  conferred  by  its  expenditsre  ; 
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though  the  legislature  may  make  the  apportionment  by  the  front 
foot  measurement  in  cities  and  large  towns,  and  where  the  density 
ef  the  population  along  the  street  and  the  small  size  of  the  lots 
make  it  a  reasonably  certain  mode  of  arriying  at  a  just  equalization 
of  the  burden,  aocording  to  benefits,  yet  this  mode  is  but  a  substi- 
tute for  an  actual  assessment  by  sworn  jurors  or  assessors,  and  is 
allowable  only  because  it  practically  arrives  at  a  correct  result  in 
adjusting  the  burden  according  to  the  benefits.  And  in  that  case 
the  court  held,  that  the  principle  of  the  per  foot  assessment  was 
inapplicable  to  the  making  of  a  public  highway  outside  of  a  city  or 
town  ;  and  it  further  referred  the  question  of  benefits  to  a  master, 
who  reported  that  the  improvement  was  a  general  public  benefit, 
and  not  of  peculiar  and  exceptive  advantage  to  the  persons  on 
whom  the  assessment  was  made ;  and  on  this  finding  by  the  master 
the  court  Leld  it  was  incompetent  for  the  legislature  to  impose  a 
local  assessment  on  property  within  one  mile  of  the  highway.  And 
the  court  said,  quoting  from  Judge  Shabswood,  in  Hammett  v. 
FhiladdphiOy  65  Penn.  St  146,  167;  s.  c,  3  Am.  Rep.  615,  '<  Local 
assessments  can  only  be  constitutional  when  imposed  to  pay  for 
local  improvements  clearly  conferring  special  benefits  on  the  prop- 
erties assessed,  and  to  the  extent  of  those  benefits.  They  caunot 
be  imposed  where  the  improvement  is  either  expressed  or  appears  to 
be  for  general  public  benefit"  In  that  case,  the  court  admit  that 
the  power  to  tax  is  unbounded  by  any  express  limit  in  the  Consti- 
tution of  Pennfiylvania ;  and  held  that  the  provisions  in  the  Bill  of 
Bights  declaring  that  acquiring,  possessing,  and  protecting  prop- 
erty, were  inherent  and  indispensable  rights ;  that  other  provisions, 
aecuring  the  people  in  their  possessions  from  unreasonable  seizures, 
prohibiting  any  person  from  being  deprived  of  his  property  unless 
by  the  judgment  of  his  peers  or  the  law  of  the  land,  prohibiting 
the  taking  of  private  property  for  public  use  without  just  compen- 
sation, and  securing  to  every  man,  for  an  injury  done  to  his  lands 
and  goods,  remedy  by  due  course  of  law,  and  the  administration  of 
jnstice  without  sale,  denial  or  delay,  and  prohibiting  the  impairing 
of  contracts, — stamp  upon  property  an  inviolability  which  cannot 
be  frittered  away  by  verbal  criticism  on  each  separate  clause,  thereby 
breaking  **  the  united  fagot,  stick  by  stick,'*  until  the  strengtli  of 
the  whole  is  gone.  And  the  court  then  declared  that  taxation  is 
bounded  in  its  exercise  by  its  own  nature,  essential  characteristics 
and  puqpoees;  and  it  must  therefore  visit  all  alike  in  a  reasonably 
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practical  way,  of  which  the  legislation  may  judge,  but  within  the 
just  limits  of  what  is  taxation  ;  that  it  must  be  public  in  its  pur- 
pose, and  reasonably  just  and  equal  in  its  distribution,  and  cannot 
sacrifice  individnal  right  by  a  palpably  unjust  exaction ;  to  do  this 
would  be  confiscation,  not  taxation,  extortion,  not  assessment,  and 
would  fall  within  the  clearly  implied  restrictions  in  the  Bill  of  Rights, 
that  laws  which  cast  the  burdens  of  the  public  on  a  few  individuals,  no 
mutter  what  the  pretense,  or  how  seeming  their  analogy  to  constitu- 
tional enactments,  are  in  their  nature  despotic  and  tyrannical, 
and  to  prevent  their  enforcement  the  judiciary  must  interfere. 

This  case  was  founded  on  the  case  of  HammeU  v.  Fkiladd' 
phia,  ubi  supra,  which  announces  the  same  doctrinea.  In  the 
last  case,  the  court  said  that  an  assessment  upon  an  individual 
or  a  class  for  a  general  and  not  a  mere  local  purpose,  whether  re- 
garded as  an  act  of  confiscation,  a  judicial  sentence  or  rescript,  or 
a  taking  of  private  property  for  public  use  without  compensation, 
equally  transcends  the  legislative  power ;  that  whenever  a  local 
assessment  upon  an  individual  is  not  grounded  upon,  and  measured 
by,  the  extent  of  his  particular  benefit,  it  is  pro  tanio  a  taking  of 
private  property  for  public  use  without  compensation.  And  the 
court  declare  it  to  be  the  solemn  duty  of  the  judiciary  ''to  guard 
and  protect  this  right  of  property  as  well  from  indirect  attacks 
under  any  specious  pretext,  as  from  open  and  palpable  invasioo.'* 
The  Supreme  Court  of  Illinois  took  a  view  similar  to  that  of  the 
courts  of  New  Jersey.  Cfncago  v.  Lamed,  34^1.203;  Lee  v.  RuggleSy 
62  id.  427. 

In  tracing  thus  far  the  decisions  in  some  of  the  most  important 
States  of  the  Union,  on  the  subject  of  local  assessments,  we  have 
seen  the  gradual  rise  of  a  revisory  power  of  the  courts  over  these 
public  impositions,  which  has  not  been  extended  to  taxation  pore 
and  simple ;  and  we  have  also  seen  the  recognition  of  the  wide 
differences  between  the  practical  operation  of  the  two  powere. 
Proceeding  upon  the  idea  that  the  local  assessment  was  no 
burden,  because  the  benefits  to  be  derived  from  the  improvement 
were  equal  to  the  cost,  another  conclusion  was  reached,  which  we  will 
now  proceed  to  notice. 

At  first  these  local  assessments  were  so  insignificant  in  amount^ 
as  compared  with  the  value  of  the  property  on  which  they  were 
levied,  that  the  right  to  have,  as  a  remedy  for  their  collection,  a 
personal  judgment  against  the  owner  was  not  challenged,  and  thera 
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are  many  ioBtances  in  which  such  judgments  were  rendered.  At 
length  the  spirit  of  speculation  in  town  and  city  lots  induced  a 
pushing  of  street  improvements  far  beyond  the  immediate  necessi- 
ties for  them  in  the  hope  that  the  progressive  enterprise  and  rapid 
growth  of  the  towns  and  cities  in  which  they  were  made  would 
soon  overtake  them,  and  amply  repay  the  costs  in  the  enhanced 
value  of  the  lots  iu  the  neighborhood.  In  many  instances,  these 
hopes  were  not  realized  and  the  cost  of  making  expensive  improve- 
ments on  newly  opened  streets,  which  were  but  sparsely  settled,  was 
found  to  be  so  great  as  to  induce  a  surrender  of  the  property 
assessed;  but  contractors  for  the  improvements,  to  whom  the  assess- 
ments were  assigned  as  their  means  of  compensation,  were  unwill- 
ing to  accept  the  property  thus  enhanced  in  value  by  the  improve- 
ments for  the  cost  of  making  them,  and  after  having  exhausted 
this  property,  sought  to  collect  the  unpaid  balance  from  the  general 
estate  of  the  owner.  These  attempts  were  resisted  in  the  courts, 
and  caused  a  more  careful  inquiry  into  the  nature  of  these  assess- 
ments. The  conclusion  was  reached  in  California  and  Missouri, 
that  it  was  not  within  the  power  of  the  legislature  to  make  these 
assessments  a  charge  beyond  the  property  on  which  they  were  made. 
Taylor  v.  Palmer,  31  Cal.  240;  St.  Louis  v.  AtteUy  53  Mo.  45.  We 
agree  that  the  result  reached  is  correct;  but  a  logical  conclusion 
from  the  grounds  upon  which  these  assessments  were  justified  would 
have  been  to  confine  the  remedy  to  the  increased  value  of  the  estate, 
caused  by  the  improvement.  For  it  was  said  in  Missouri,  in  Oarreit 
Y.  «%  LouiSf  25  Mo.  505,  that  the  assessment  was  a  tax,  not  on  the 
property  directly,  but  on  the  benefits  to  be  conferred  by  the  im- 
provement Judge  Sharswood,  in  Hammeit  v.  Philadelphia,  uH 
suprOy  said:  '*  Whenever  a  local  assessment  upon  an  individual  is 
not  grounded  upon  and  measured  by  the  extent  of  his  particular 
benefit,  it  is  pro  tanto  a  taking  of  his  private  property  for  public 
ato  without  any  provision  for  compensation."  And  the  assessment 
was  universally  justified  upon  the  ground  that  it  was  in  fact  no  real 
charge  or  burden,  because  the  owner  who  paid  it  was  fully  indem- 
nified by  the  enhanced  value  of  his  property.  It  is  not  perceived 
that  the  wrong  of  imposing  a  burden  on  a  man's  property,  on  the 
gronnA  that  it  is  enhanced  in  value  at  least  to  the  extent  of  the 
burden,  and  then  selling  the  property  thus  enhanced  to  discharge 
tbe  burden,  whereby  the  owner  loses  his  property  through  an  ob- 
inuiTe  and  uninvited  effort  on  the  part  of  the  public  to  benefit 
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him,  differs,  except  in  degree,  from  the  injustice  of  a  prooeediDg 
in  which  to  this  same  wroug  is  superadded  the  duty  of  paying  a 
balance  that  may  be  due  after  exhausting  the  property  supposed  to 
be  benefited.  If  the  problem  is  to  be  worked  out  on  the  idea  that 
the  assessment  is  no  burden,  because  the  benefit  will  be  equivalent 
to  it,  then,  in  case  of  the  inability  of  the  owner  to  pay  for  the  boon 
conferred  on  him,  the  remedy  of  the  benefactor  should  be  limited, 
to  the  taking  of  so  much  of  the  estate  as  will  represent  the  in- 
creased value  imparted  to  it  by  his  efforts. 

But  this  theory  rests  on  a  false  foundation,  though  the  oonclo- 
sion  is  just.  The  assessment  is  a  burden  and  an  exaction  in  behalf 
of  the  public.  It  is  made  for  a  public  use.  Public  authority  to 
enforce  it  can  be  justified  on  no  other  ground.  Power  does  not 
exist  in  a  constitutional  government  to  compel  a  person  to  improve 
his  estate  for  his  own  private  benefit.  This  theory  cannot  receive 
the  sanction  of  this  court,  for  the  reason  that  it  is  grounded  on  a 
violation  of  that  clause  of  the  Constitution  which  declares  tJiat 
'^  private  property  shall  not  be  taken  for  public  use,  except  upon 
due  compensation  first  being  made  to  the  owner  or  owners  thereof,  in 
a  manner  to  be  provided  for  by  law.''  In  Brawn  y.  Beaity^  34  Mias. 
227,  the  High  Court  of  Errors  and  Appeals  of  this  State  rightly  de- 
cided that  this  compensation  could  not  be  made  in  estimated  bene- 
fits thereafter  to  accrue  from  an  improvement  thereafter  alao  to  be 
made.  The  compensation  must  precede,  not  follow,  the  taking, 
and  hence  could  not  be  affected  by  any  thing  that  was  to  be  dona 
afterward. 

We  must  apply  this  provision  in  all  cases,  notwithstanding  it  has 
been  said  that  it  is  only  applicable  to  property  taken  under  the 
right  of  eminent  domain,  which  right  does  not  extend  to  the  taking 
of  money.  We  agree  that  the  most  important  use  of  this  provisiofi 
is  to  restrain  the  right  of  eminent  domain;  but  that  is  not  its  whole 
force.  For  the  prohibition  is  general  and  absolute:  '^  Private  prop- 
erty shall  not  be  taken  for  public  use,  except  upon  due  compensa- 
tion," is  the  language  of  the  Constitution.  The  prohibition  is 
not  as  to  the  methods  m  which  the  appropriation  may  be  made, 
but  is  a  denial  of  the  power  to  make  it  at  all  by  any  method,  nnder 
any  circumstances,  and  under  any  pretense  whatever,  unleai  ooin- 
pensation  is  first  made.  It  was  intended  to  seonre  the  abeolate  iiH 
violability  of  private  property  of  all  kinds  against  any  and  all  inv»r 
sions  under  public  authority.     If  the  right  of  eminent  domain  doas 
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not  extend  to  the  taking  of  money,  this  is  no  reason  why  tliat  kind 
of  property  should  not  come  within  the  protection  of  this  clause  of 
the  Constitation;  but  on  the  contrary,  the  absence  of  the  right  is 
but  an  additional  safeguard  for  its  protection.  It  is  true  that 
money  exacted  from  the  citizen,  in  the  way  of  lawful  and  con- 
stitutional taxation,  is  not  within  the  meaning  of  this  clause  be- 
cause it  is  taken  in  discharge  of  a  debt  to  the  State  or  public.  But 
if  under  the  guise  of  taxation  money  is  attempted  to  be  exacted 
beyond  tho  limits  of  the  taxing  power,  it  is  a  yiolation  of  the  secu- 
rity afforded  by  this  clause  of  the  Constitution.  Chief  Justice 
Marshall,  of  Kentucky,  in  Clieaney  v.  ffooser,  9  B.  Monr.  330, 
fUl,  said, '^ There  being  no  express  constitutional  declaration  or 
prohibition  applicable  to  the  power  or  subject  of  taxation,  and  none 
which  in  terms  secures  equality  or  uniformity  in  the  distribution 
of  public  burdens,  either  general  or  local,  there  is  no  clause  to 
which  the  citizen  can  with  certainty  appeal  for  protection  against 
»n  oppressive  and  ruinous  discrimination  under  color  of  the  taxing 
power,  unless  it  be  that  which  prohibits  the  taking  of  private  prop- 
erty for  public  use  without  compensation."  ''This  is  the  great 
conservatiTc  principle  of  the  Constitution,  by  which  the  rights  of 
private  property  are  to  be  preserved  from  violation  by  public  author- 
ity; and  wo  shall  feel  bound  to  give  it,  as  has  heretofore  been  done,  a 
liberal  construction  for  the  attainment  of  so  important  and  valua- 
ble an  object." 

It  is  said,  however  (and  that  view  is  pressed  with  great  force  and 
plausibility  In  Feopte  v.  Brooiblyn,  4  N.  Y.  419,  heretofore  com- 
mented on),  that  local  assessments  cannot  be  drawn  within  the  pur- 
yiew  of  this  clause  of  the  Constitution,  because  taxation  operates 
apOB  a  community,  and  by  some  rule  of  apportionment;  and  the 
exercise  of  the  right  of  eminent  domain  operates  upon  an  individ- 
ual, and  without  reference  to  the  amount  or  value  exacted  from  any 
other  individual  or  class  of  individuals.    The  distinction  is  a  just 
<Me,  but  we  cannot  perceive  that  it  has  the  force  ascribed  to  iL 
The  force  of  the  argument,  as  we  understand  it,  is,  that  a  local 
nnnonnmrntj  because  levied  on  a  community  and  not  on  a  single  in- 
dividual, cannot  be  made  under  the  power  of  eminent  domain,  and 
therefore  is  not  within  the  protection  of  this  clause  of  the  Consti- 
tution.   It  it  be  a  valid  local  assessment,  the  conolnsion  is  just; 
|>ut  the  argument  cannot  be  made  to  sustain  the  validity  of  the  as- 
0^BBUkent  itself,  if  that  be  the  thing  in  question,  unless  wd  concede 
Vol.  XXXIV  —  59 
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that  every  taking  of  private  property  not  under  the  right  of  emi- 
nent domain  must  be  a  valid  act,  if  only  several  —  a  local  commu- 
nity, instead  of  an  individual,  be  the  victim.  This  argument  pre- 
vents individual  acts  of  spoliation,  but  licenses  a  general  pillage, 
and  converts  single  acts  of  lawlessness  into  valid  exercise  of  lawful 
authority,  by  the  simple  process  of  repetition.  In  re  Wctshingtcn 
Avem^y  69  Penn.  St  352;  Hammett  v.  Philadelphia,  65  id.  146;  & 
c,  3  Am.  Rep.  615. 

Since  then  it  appears,  that  under  the  Constitution  of  this  State, 
private  property  cannot  be  taken  for  the  public  use,  under  the  piea 
that  due  compensation  is  made  by  benefits  arising  from  the  appro- 
priation ;  and  since  it  has  also  been  shown  that  the  taxing  power 
may  be  limited  and  controlled  by  what  Judge  Marshall,  in  the 
])as8age  heretofore  quoted,  called  the  great  conservative  principle  of 
the  Constitution  —  the  provision  prohibiting  the  taking  of  private 
property  for  public  use  without  due  compensation  —  it  follows  that 
the  power  to  make  local  assessments  in  this  State  does  not  exist,  if 
there  be  no  other  foundation  for  it  than  the  equalization  of  the 
burdens  with  the  benefits  to  arise  from  the  local  improvement. 

We  believe  the  power  exists:  it  has  been  recognized  as  an  exist- 
ing power  in  the  State  by  the  public,  the  legislature,  and  by  at 
least  three  decisions  of  this  court.  It  may  be  difficult,  perhaps  im- 
possible, to  trace  it  to  its  proper  source,  and  square  its  operations 
by  logical  rules,  derived  from  a  consideration  of  it  as  one  of  the 
precisely  defined  powers  of  the  Constitution.  It  had  its  origin  and 
development  in  the  principle  of  local  self-government,  character- 
istic of  free  institutions,  founded  by  the  Anglo-Saxon  race  —  the 
leaving  to  each  local  community  the  due  administration  of  the 
affairs  in  which  it  had  an  exceptive,  peculiar  and  local  interest,  and 
in  the  nature  of  real  property,  to  which  it  is  alone  applicable.  It  is 
not  the  creation  of  a  philosophical  brain  drafting  constitutions  and 
forms  of  government,  but  the  outgrowth  of  the  necessities  and 
varying  exigencies  of  local  communities,  and  hence,  like  all  institu- 
tions of  similar  origin  and  development,  has  inconsistencies  and 
incongruities.  Its  practical  operation,  so  as  to  prevent  injustice, 
depends  largely  upon  the  good  sense  and  the  capacities  of  the 
Anglo-Saxon  race  for  the  successful  working  of  free  government  and 
the  management  of  their  private  affairs.  It  combines  the  pnblio 
interest  with  the  administration  of  individual  property.  Chief 
Justice  Shaw,  in  Wriffht  v.  Boston,  9  Cush.  233,  841,  said  the  prin- 
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ciple  of  local  assessment  is  ''  that  whea  certain  persons  are  so  placed 
as  to  have  a  common  interest  among  themselveSy  bnt  in  common 
with  the  rest  of  ihe  community,  laws  may  be  justly  made,  providing 
that  under  suitable  and  equitable  regulations,  those  common  inter- 
ests shall  be  so  managed  that  those  who  enjoy  the  benefits  shall 
equally  bear  the  burden."  And  the  Supreme  Court  of  Maryland, 
in  Baltimare  v,  Greenmounl  Cemetery,  7  Md.  517,  spoke  of  assess- 
ments for  paving  streets  as  charges  on  property  which  are  'insepa- 
rably incident  to  its  location  in  regard  to  other  property." 

These  extracts  give  the  true  meaning  of  local  assessments,  and 
furnish  the  ground  upon  which  they  rest  and  the  principle  by  which 
they  are  to  be  regulated.  These  assessments,  as  has  been  seen,  ap- 
ply only  to  land,  and  are  a  charge  on  land  only.  Land  is  incapable 
of  that  absolute  and  exclusive  private  dominion  accorded  to  other 
property.  The  world's  business  could  not  be  transacted  for  a  single 
day  without  the  legal  recognition  of  rights  and  easements  in  land, 
independent  of  its  private  ownership.  The  source  of  all  title  to  it 
is  the  sovereign  in  whose  jurisdiction  it  exists,  and  this  sovereign 
has  the  power  to  resume  title  to  any  portion  of  it  needed  for  the 
public  use,  upon  payment  of  compensation  in  other  property.  It 
is  immovably  fixed  in  its  location  and  relations  with  other  land. 
No  one  tract,  however  large,  is  capable  of  beneficial  enjoyment, 
without  some  right  or  privilege  of  user  in  other  land.  Without 
such  reciprocal  rights,  each  owner  of  land  would  be  a  prisoner  in 
his  own  home,  and  the  ideal  boundaries  of  separate  estates  would 
be  insuperable  barriers  to  all  human  intercourse  and  progress. 
There  are  essential  improvements  which  cannot  be  made  on 
one  tract  without  affecting  another.  These  relate  especially  to 
drainage,  protection  from  inundation,  and  free  passage  and 
interoourse.  These  improvements  sometimes  become  of  public  im- 
portance, as  well  as  indispensable  to  the  proper  enjoyment  of  each 
separate  tract.  In  such  cases  society  has  arranged  for  such  man- 
agement of  these  common,  public,  and  private  interests,  as  would 
be  just  and  equitable ;  and  to  prevent  the  burden  of  such  improve- 
ments from  falling  only  on  the  liberal  and  public-spirited,  has  pro- 
vided for  its  equitable  division  among  those  interested.  Such  a 
regulation  is  a  local  assessment.  Towns  and  cities  exist  for  the 
snore  convenient  intercourse  between  their  inhabitants  and  the  out- 
aide  world  who  resort  to  them.  Without  this,  there  would  be  no 
xesaon  for  building  them.    In  them,  land  is  principally  devoted  to 
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three  ufleg — locatiooifl  for  stores,  shops,  and  factories;  dwelling* 
plaoes  for  the  iahahitants  and  yisitors ;  and  streets,  alleys  and 
avenues,  over  which  there  may  be  convenient  and  free  access  to  all 
persons,  from  all  points  to  all  other  points.  Without  these,  no 
business  could  be  carried  on ;  the  customer  and  the  merchant  and 
mannfactnrer  could  not  meet ;  the  citizen  could  not  go  from  his 
dwelling  to  his  place  of  business.  There  is  not  a  day  in  the  year 
in  which  nearly  every  citizen  does  not  use  these  highways 
either  for  business  or  pleasure.  They  must  permeate  every  part  of 
the  city,  and  must  lead  to  every  man's  door.  A  break  or  obstruc- 
tion in  any  part  of  one  of  them  would  destroy  its  usefulness  and 
result  in  the  greatest  inconvenience.  They  may  be  of  various 
qualities,  from  the  common  dirt  road  to  expensive  pavements  of 
stone  or  wood.  They  are  essential  both  to  the  public  at  large  and 
to  the  inhabitants  who  dwell  or  do  business  on  them.  Each  street 
has  thus  a  public  and  a  local  use.  In  a  large  city  all  the  streets  are 
rarely  if  ever  used  by  the  same  person  or  by  the  same  local  public 
or  neighborhood.;  hence  the  injustice  of  improving  any  one  street 
at  the  public  expense,  unless  the  municipality  should  undertake  to 
improve  all  alike,  and  iu  the  same  year,  without  reference  to  the 
peculiar  needs  of  each  locality.  Each  lot-owner  has  therefore  a 
general  interest  in  the  improvement  of  all,  and  a  peculiar  and  spe* 
cial  interest  in  the  improvement  of  the  highway  on  which  his  prop- 
erty is  located.  To  leave  it  to  the  voluntary  action  of  all  would 
result  either  in  no  improvement  or  the  imposition  of  the  burden  on 
a  few,  when  many  who  derive  equal  benefits  would  go  free.  Hence 
the  necessity  for  a  just  and  equitable  regulation  by  which  each 
should  be  compelled  to  do  his  share. 

It  lias  been  seen  that  in  the  improvement  there  is  both  a  general 
and  a  local  interest  To  accomplish  the  desired  result,  there  mnat 
be  the  conjoint  action  of  those  who  represent  each.  The  city 
council  may  be  justly  regarded  as  the  representative  of  the  pablic 
interest,  and  may  therefore  judge  of  the  public  necessity  lor  the 
improvement,  and  put  in  operation  the  public  powers  necesBaiy  to 
do  the  work  on  some  equitable  plan.  But  it  is  not  the  sole  judge, 
nor  does  it  represent  the  sole  interest  to  be  affected,  where  the 
tribution  of  the  local  public  or  sub-district  is  required.  As  the 
resentatives  of  the  whole  municipality,  the  council  can  do  the  work 
at  the  public  expense.  But  is  it  authorized  of  its  own  will  U>  iot* 
pose  the  whole  expense  on  the  property  in  the  locality  impro^ted? 
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In  most  of  the  States,  notwithstanding  the  doctrine  whkh  pr» 
Tails  that  the  assessment  is  no  harden,  hut  is  remiineratod  by  the 
enhanced  valne  of  the  property,  it  is  common  to  inquire  the  assent 
of  the  property-holder,  on  whom  it  is  imposed,  or  a  majority  of 
them.  Robertson,  C.  J.,  as  we  have  seen,  deemed  this  assent 
given  either  directly  or  through  their  representatives,  essential. 
Under  our  Constitution,  where  the  taking  of  private  property  can* 
not  be  recompensed  by  the  supposed  public  benefits  to  be  derived 
from  the  appropriation  of  it,  it  would  seem  to  be  proper  that  the 
consent  of  the  owner,  or  of  a  majority  in  a  local  district  established 
for  the  improvement,  should  be  obtained.  We  have  seen  that  the 
assessment  is  lawful  in  virtue  of  there  being  a  common  interest 
between  the  property-holders  as  individuals,  and  an  interest  common 
between  them  as  a  locality  on  the  one  hand,  and  the  rest  of  the 
public  on  the  other,  which  justifies  an  equitable  rule  for  the  man- 
agement of  these  interests.  This  management  cannot  be  intrneted 
to  one  of  the  parties  alono  ;  the  interest  which  justifies  it  is  com- 
mon, and  the  management  should  likewise  be  common.  To  giTe 
the  sole  direction  and  management  to  the  city  council  would  be  to 
intrust  them  as  the  representatives  of  a  public  upon  whom  the  whole 
duty  might  lawfully  be  devolved,  and  therefore,  having  a  direct 
interest  to  exempt  their  constituents  from  a  burden  by  placing 
it  on  others,  it  would  be  making  them  the  sole  judgee  in  a  matter 
in  which  they  were  directly  interested.  This  shonld  not  be  done. 
It  would  violate  the  essential  principles  of  a  free  government ;  it 
would  turn  over  the  property-holders  to  the  unrestrained  power  of 
a  publir^,  agency  not  responsible  to  them,  and  accountable  only  to  a 
constituency  who  are  interested  in  making  the  exaction  for  their 
own  benefit. 

Speaking  for  myself  only,  I  regard  it,  therefore,  as  essential  to 
the  validity  of  a  local  assessment  for  a  public  improvement,  in  the 
asc  of  which  the  general  public  are  directly  interested^  and  when 
the  district  on  which  the  levy  is  made  is  less  than  any  of  the  regu- 
lar and  legal  political  subdivisions  of  the  State,  that  the  assent  of 
tlie  local  district  should  be  obtained. 

Other  considerations  apply,  where  the  local  dietriot,  as  oar  levee 
district,  is  composed  of  one  or  more  counties,  and  entitled  therefore 
to  direct  representation  in  the  legislature,  and  where,  also,  the  gen- 
eral public  has  no  user  of  the  improvement.  As  to  the  property- 
owners  in  such  a  district,  it  cannot  be  said  that  the  prinoipto  «f 
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taxation  without  representation  has  been  violated;  bat,  as  to  the 
smaller  districts  above  alluded  to^  there  is  no  pretense  of  represen- 
tation,  unless  we  adopt  as  valid  the  argument  by  which  Sir  James 
Mai  iott  undertook  to  convince  the  British  Parliament  that  the 
thirteen  Colonies  were  represented  in  that  body,  in  virtue  of  the 
representation  of  the  county  of  Ecnt^  of  which,  by  a  legal  fiction, 
they  were  deemed  a  part.  See  Gooley's  Const.  Lim.  60,  note.  But 
t])e  right  to  be  consulted  is  stronger  in  case  of  an  assessment  on  a 
locality  less  than  any  political  division  of  the  State  for  an  improve- 
ment in  which  the  public  has  a  direct  interest  and  right  of  user 
than  in  case  of  the  mere  levy  of  a  tax  pure  and  simple.  The  excuse 
for  the  imposition  is  that  the  improvement  is  a  private  benefit  to 
each  owner.  We  have  seen  that  this  private  benefit  cannot^  under 
our  Constitution,  bo  treated  as  a  compensation  for  the  money  ex- 
acted, as  it  is  in  other  States.  It  is  also  certain  that  no  power 
exists  to  compel  the  owner  of  an  estate  to  improve  it  for  his  own 
private  benefit  against  his  own  consent.  Such  an  order,  issuing 
from  any  public  authority  to  an  individual,  would  be  an  act  of  im- 
perial, autocratic  power,  not  the  exercise  of  any  function  of  a  free 
government.  If  such  an  order  cannot  be  given,  as  is  now  univer- 
sally conceded,  to  one  individual,  can  it  be  given  to  two  or  three  or 
a  dozen — a  number  smaller  than  the  State  recognizes  as  a  distinct 
public,  having  political  rights  and  duties,  in  any  case  whatever  ? 
Can  the  legislature  create  such  a  local  subdivision,  with  no  power 
of  self-defense,  through  representation,  and  endow  it  with  no  capac- 
ity whatever,  except  to  be  the  bearer  of  a  burden  imposed  on  it 
without  its  consent?  The  Supreme  Court  of  New  Jersey  in  StaU 
V.  Newark,  37  M.  J.  415,  although  recognizing  the  doctrine  that 
the  tax  may  be  compensated  by  the  enhanced  value  of  the  land,  say, 
that  ''when  such  a  burden  is  sought  to  be  imposed  on  particular 
lands,  not  in  themselves  constituting  a  political  subdivision  of  the 
State,  we  at  once  approach  the  line  which  is  the  boundary  between 
acts  of  taxation  and  acts  of  confiscation."  Have  we  not  crossed  that 
line  when,  without  the  consent  of  the  owner,  we  make  such  an  as- 
sessment under  a  Constitution  which  refuses  to  recognize  compeosa- 
tion  in  the  improved  value  of  the  land? 

It  is  said  that  the  legislature  may  impose  this  burden  without  the 
consent  of  the  local  district,  and  therefore  may  delegate  the 
to  a  municipal  council.     But,  if  this  power  of  the  legislature 
conceded,  it  by  no  means  follows  that  it  may  be  delegated  as  claimedL 
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It  will  not  be  deuied  that  the  legislature  cannot  delegate  the  power 
to  one  municipality  to  le^y  an  assessment  on  another,  though  such 
power  might  be  exercised  by  the  legislature  itself.  The  only  power  of 
taxation  or  assessment  which  the  legislature  may  delegate  is  a  power 
to  a  local  community  to  tax  itself,  not  another.  For  all  the  pur- 
poses of  the  assessment,  the  district  in  which  it  is  laid  is  as  distinct 
from  the  municipality  in  which  it  is  situated  as  if  it  were  outside  of 
its  limits.  By  the  mere  fact  of  its  creation,  it  is  made  separate  and 
distinct  from  the  rest  of  the  municipality.  It  is  not  only  separate 
and  distinct,  but  its  interest,  so  far  as  the  assessment  is  concerned, 
is  antagonistic  to  the  interest  of  the  municipality  which  assumes  to 
make  it.  That  the  distinction  may  be  plainly  seen  between  the 
case  of  a  local  assessment  on  such  a  district  imposed  by  the  will  of 
another  district  and  our  levee  system,  we  have  but  to  imagine  that 
tho  whole  territory  included  in  the  levee  districts  is  embraced  in 
one  county,  and  that  the  legislature  has  empowered  the  supervisors 
of  that  county  to  build  the  levee  by  a  tax  levied  on  the  general 
public  of  the  county,  or  by  a  local  assessment  only  on  the  lands 
exclusively  fronting  on  the  Mississippi  river,  whereby  the  sole 
expense  of  protecting  all  the  lands  in  the  county  from  inundation 
may  be  imposed  on  a  small  body  of  proprietors,  created  into  a  tax- 
ing district  at  {he  discretion  of  a  power  interested  in  relieving  its 
constituents  from  a  great  burden,  by  shifting  it  on  a  smaller  num- 
ber, who  are  incapable  of  protecting  themselves.  The  Supreme 
Court  of  Kentucky  said  in  the  case  of  Lexington  v.  McQuillan,  uhi 
supra,  that  when  taxes  are  levied,  ^'  they  must  be  imposed  on  the 
public  in  whose  name  and  for  whose  benefit  they  are  required,  and 
to  whom  those  who  impose  them  are  responsible,"  and  that  the 
citizen's  property  is  not  to  be  taken  by  the  public  ^^  without  his 
consent,  or  an  equivalent  in  money,  or  in  similar  contributions  by 
itself."  And  Judge  Goolky,  speaking  of  local  taxation  under 
compulsion,  and  the  maxim  that  taxation  and  representation  should 
go  together,  says,  that  ^^any  reliance  upon  responsibility  to  con- 
stituents, as  a  check  upon  extravagant  taxation  and  reckless 
misappropriation,  becomes  useless,  and  indeed  worse  than  useless, 
because  deceptive,  if  the  constituency  in  general,  instead  of  bearing 
the  burden  of  evil  legislation,  may  actually,  in  some  cases,  have  the 
general  burden  diminished  by  the  selection  of  particular  communi- 
ties for  exceptional  and  invidious  taxation.  And  any  principle  in 
representative  government  may  well  be  considered  obsolete  when,  as 
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applied,  lb  only  removes  the  sabstantial  responsibility  and  restrain- 
ing power  from  the  constituency  concerned  to  a  distant  central 
authority."     Cooley  on  Taxation,  495. 

The  above  reasoning  applies  to  local  assessments,  so  far  as  relates 
to  streets,  to  make  a  single  improvement,  which  are  not  of  them- 
selves a  part  of  a  system  which  has  already  been  applied  or  is  then 
applied  to  the  whole  municipality,  and  to  such  as  are  exceptional 
in  character  and  expense  as  compared  with  the  burdens  imposed  on 
the  rest  of  the  community.  It  will  be  at  once  perceived  that  if  all 
the  streets  in  a  town  are  required  by  the  same  ordinance  to  be  paved, 
and  that  the  property-holders  of  each  street  are  to  pay  the  cost  of 
paving  their  own  street,  the  burden  is  so  equalized  that  we  must 
regard  it  as  but  a  method  of  levying  a  tax  on  the  whole  town  ;  and 
the  same  result  would  follow  if  a  large  part  of  the  town  had  been 
improved  by  local  assessments  on  the  several  streets  which  had  been 
acquiesced  in,  and  a  similar  ordinance  for  repaving  the  remainder 
would  steer  clear  of  the  difficulties  we  have  mentioned.  It  is  only 
when  the  State  or  a  municipality  selects  a  part  of  the  streets  to  be 
improved  in  this  way,  or  selects  a  part  to  be  improved  in  a  manner 
exceptionally  expensive,  as  compared  with  the  rest  of  the  com- 
munity, that  the  persons  upon  whom  the  burden  is  cast  should 
have  a  right  to  be  consulted.  In  Howell  v.  Bristol,  8  Bush,  493, 
the  Supreme  Court  of  Kentucky  said:  '^  A  law  imposing  taxation 
on  the  general  public,  the  evident  intent  and  legitimate  result  of 
which  are  to  equalize  the  burden  so  far  as  practicable,  will  not  be 
held  as  violative  of  the  fundamental  law  merely  because  that 
desirable  end  may  not  be  attained.  But  when,  as  in  this  case,  the 
most  probable,  if  not  the  necessary,  consequence  of  the  law  is  to  pro- 
duce the  most  oppressire  inequality,  and  to  compel  a  small  minority 
of  tax  payers  to  provide  at  their  sole  expense  an  improvement 
of  general  utility  and  public  interest^  the  construction  of  which 
costs  more  than  double  as  much  as  the  character  of  such  improve- 
ments in  general  use,  and  from  which,  when  constructed,  the  general 
public  derives  almost  as  much  advantage  as  themselves,  it  assmnes 
the  character  of  an  attempted  exercise  of  arbitrary  power  over  the 
property  of  this  minority ;  it  becomes,  in  the  constitutional  fienae, 
a  taking  and  appropriation  of  their  private  property  to  the  pablic 
use  without  compensation."  This  requirement,  that  the  conaect  of 
the  property-holders  of  the  district,  or  a  majority  of  them,  ataoald 
hi  some  manner  be  given  to  the  imposition  of  the  burden,  is  not 
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fonnd  in  the  adjudged  cases,  except  in  the  Kentacky  case^  noted 
above,  nor  do  my  associates  concarwith  me  in  deeming  it  essential. 
It  seems  to  me  to  resalt  logically  from  the  premises  upon  which  the 
validity  of  these  assessments  must  be  rested  in  this  State.  A  de- 
termination of  the  point  is  not  necessary  to  the  decision  of  the  case 
before  us. 

We  conclude,  therefore,  that  it  is  now  established  that  these  local 
assessments  are  not  within  the  unrestricted  discretion  of  the  legis-^ 
laturc  ;  that  they  are  subject  to  many  and  just  limitations  which 
the  courts  will  enforce  ;  and  that  among  them  is,  that  the  assess- 
ment cannot  be  imposed  on  an  individual  alone,  but  must  be  ap- 
portioned among  a  sub-district  of  several.  If  this  were  a  local 
assessment,  it  would  be  void  for  the  reasons  above  stated.  The 
improvement  however  is  the  repair  of  a  sidewalk,  not  of  a  street ; 
and  it  seems  to  be  well  settled  that  the  paving  and  repairing  of  a 
sidewalk  in  front  of  the  owner's  property  may  be  imposed  on  him 
as  a  police  duty.  Burroughs  on  Taxation,  494,  and  cases  there 
cited  ;  Cooley  on  Taxation,  398,  and  cases  cited. 

The  police  power  is  incapable  of  exact  definition  and  of  a  precise 
limitation.  It  seems  to  bo  a  power  to  which  are  referred  all  gov- 
ernmental acts  which  are  incapable  of  arrangement  under  any  other 
distinct  head,  and  which  are  at  the  same  time  justifiable,  as  internal 
regulations  having  in  view  facility  of  intercourse  between  citizen 
and  citizen,  the  preservation  of  good  order,  good  manners  and 
morals,  and  the  health  of  the  public.  When  a  duty  is  imposed, 
nnder  this  power,  on  a  property-holder,  no  attention  is  paid  to  the 
fact  that  its  performance  will  confer  any  exceptive  benefit  on  hia 
property,  as  in  cases  of  local  assessments.  On  the  contrary,  this 
power  justifies  the  exaction  from  him  of  that  which  will  lessen  the 
Talue  of  his  estate  by  depriving  him  of  what  would,  under  other 
circumstances,  be  a  lawful  use  and  enjoyment  of  his  property ;  as 
where  it  prevents  his  carrying  on  a  lawful  business  in  his  house, 
situated  in  a  crowded  district,  because  such  business  is,  under  the 
peculiar  circumstances,  a  nuisance  ;  and  also  where  it  prevents  the 
erection  on  his  property  of  a  house  of  wood  or  other  inflammable 
material,  as  a  precaution  against  fire.  Under  this  power  is  imposed 
on  the  owner  of  urban  property  the  duty  of  keeping  his  grounds 
and  vaults  clean,  and  the  removal  of  all  causes  for  the  generation 
or  spread  of  disease.  This  power,  as  to  active  duties  required  nnder 
tt^  has  usually  been  confined  to  acts  to  be  performed  on  property  iu 
Vol.  XXXIV—  60 
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the  uso  and  occupancy  of  the  party  .upon  whom  they  are  imposed, 
and  such  imposition  has  been  on  account  of  such  occupancy. 
The  power  imposes  also  a  personal  duty  on  account  of  the  rela- 
tion which  the  person  from  whom  the  i-equisition  is  made  bean 
to  the  property,  with  reference  to  which  the  duty  is  to  be  per- 
formed. 

In  Goddard,  JPbHtioner,  16  Pick.  504,  Chief  Justice  Shaw  placed 
the  validity  of  an  ordinance  of  the  city  of  Boston,  requiring  all 
occupants  of  houses  abutting  on  streets  to  clear  the  sidewalk  in 
front  of  their  houses  from  snow  within  a  certain  number  of  honrs 
after  it  fell,  upon  these  grounds  :  I.  That  the  duty  was  salutary 
and  advantageous  in  a  large  city,  and  was  imposed  on  those  who 
could,  with  little  expense,  most  easily  and  promptly  perform  it  2, 
That  the  selection  of  these  persons  to  perform  this  duty  was  not 
arbitrary,  as  it  would  have  been  if  it  had  been  imposed  on  the  mer- 
chants or  mechanics  of  the  city,  between  whose  conyenience  and 
accommodation  and  the  labor  to  bo  performed,  there  was  no  natural 
relation;  but  the  imposition  was  on  those  who  could  easily  and  con- 
veniently perform  it,  and  who  commonly  derive  a  peculiar  benefit 
from  the  performance.  3.  That  the  owner  of  a  lot  abutting  on  a 
street  had  a  peculiar  interest  in  the  sidewalk  in  front  of  his  prop- 
erty ;  that  though  it  was  subjected  to  a  public  easement,  he  had  a 
peculiar  use  in  it,  often  in  accommodating  his  cellar  door  and  steps» 
furnishing  a  passage  for  fuel,  and  a  passage  also  from  his  house  to 
the  street.  Upon  this  case  most  of  the  subsequent  cases  are  founded, 
which  hold  that  the  duty  to  pave  and  keep  in  repair  a  sidewalk 
may  under  the  police  power  be  lawfully  imposed  on  the  owner  of 
the  abutting  property.  Regarding  such  imposition  as  made  under 
the  police  power,  Mr.  Burroughs,  in  his  work  on  Taxation,  p.  494^ 
says,  '^  As  a  general  rule  it  is  believed  that  in  such  cases  the  duty 
consists  either  in  keeping  the  walk  in  repair,  or  in  constructing  a 
footway  of  plank,  or  some  similar  material  not  very  expensive,  and 
not  in  constructing  permanent  and  expensive  pavements." 

Tlie  police  power  in  such  cases,  having  reference  only  to  tlie 
health  and  convenient  intercourse  of  the  citizens  and  general  pub- 
lic, it  would  seem,  ought  not  to  be  exerted  to  impose  a  burden  not 
necessary  to  the  end  proposed.  The  lot-owner,  when  ordered  to 
make  or  repair  his  sidewalk,  it  would  appear,  has  fully  complied 
with  his  duty  when  he  has  used  such  materiail  as  makes  the  walk 
dry  as  a  requisite  for  health,  and  amooih  and  firm  for  the 
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oonyenient  passage  of  the  pablic.  There  woald  be  an  exception  in 
t^ities  which  have  adopted  regulations  to  prevent  the  spread  of  fires, 
as  to  such  parts  of  them  as  are  within  the  fire  limits.  There  the 
requirement  of  the  use  of  non-inflammable  materials  can  be  justi- 
fied. And  there  would  be  a  further  exception  in  those  cases,  now 
common  in  large  cities,  where  the  lot-owner  has  extended  his  cel- 
lar under  the  sidewalk,  or  so  far  encroached  on  it  as  to  bring  into 
operation  another  part  of  the  police  power  which  makes  regulations 
for  the  safety  of  the  public.  In  such  cases  the  municipal  authori- 
ties would  have  the  power  to  prescribe  such  a  superstructure  over 
the  cellar  or  other  underlying  encroachment  as  would  be  permanent 
and  strong  enough  to  insure  the  safety  of  the  public  in  using  it* 
In  parts  of  cities  and  towns  where  a  great  number  of  persons  pass, 
the  power  would  also  extend  to  prevent  the  use  of  a  material  which 
would  occasion  a  great  noise  from  such  constant  and  crowded  use. 
But  this  power  ought  not  to  be  extended  beyond  the  just  limits  for 
which  it  is  granted,  and  should  not  be  made  subservient  to  the 
imposition  of  burdens  for  improvements  useful  only  for  the  adorn- 
ment of  the  public  streets. 

It  must  bo  remembered,  however,  that  sidewalks  are  also  a  part  of 
the  public  streets,  and  as  such  may  be  brought  within  the  principle 
of  local  assessments  for  paving  and  repairs,  just  as  the  carriage- 
way portions  of  the  streets  of  which  they  are  a  part.  And  when 
the  municipality  chooses  to  make  and  repair  them  in  that  way, 
the  same  considerations,  both  as  to  the  exaction  and  the  extent  of 
the  improvement,  apply,  as  in  case  of  improvements  of  the  carriage- 
way portion  of  the  streets.  It  is  only  when  the  municipal  authori- 
ties disregard  the  principle  of  local  assessments  and  impose  on  the 
owners  the  duty  of  paving  and  keeping  in  repair  the  sidewalk  in 
front  of  their  lots  respectively,  that  the  police  power  is  exercised. 
When,  however,  it  is  exercised,  it  ought  to  be  within  the  limits 
above  stated.  It  is  not  necessary  to  decide  whether  the  munici- 
pality may  prescribe  pavement  with  brick,  as  it  does  not  appear 
bat  that  there  were  fire  limits  in  the  town,  and  that  this  pavement 
was  within  them.  The  above  views  are  given  as  the  general  prin- 
ciples which  should  regulate  the  exercise  of  this  power,  with  no 
intent  to  decide  absolutely  that  the  town  council  cannot,  under 
any  other  circumstances  than  those  mentioned,  prescribe  the  mate- 
rial to  be  used.  In  this  case  the  repairing  was  done  expressly  under 
the  police  power.    A  sidewalk  out  of  repair  was  declared  by  an 
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ordinance  to  be  a  nuisance,  and  the  town,  on  the  idea  contained  ia 
Mayor  v.  Maberry,  6  Humph.  368,  proceeded  to  remove  the  nniaanoa 
by  making  ninety-nine  feet  of  new  pavement  out  of  whole  brick, 
on  the  failure  of  the  owner  to  repair. 

But  there  is  an  insuperable  objection  to  maintaining  the  sait 
The  right  to  decide  that  the  sidewalk  is  out  of  repair  was  not  vested 
in  the  two  street  committeemen.  This  question  was  solely  for  the 
determination  of  the  board  of  mayor  and  aldermen,  and  the  power 
to  do  it  could  not  be  delegated  by  them.  Hydes  v.  Joyea,  4  Buah, 
464  ;  Bryan  v.  Chicago^  60  IlL  507.  In  the  last  case  the  point  was 
expressly  ruled. 

The  judgment  of  the  court  below,  reversing  the  judgment  of  the 
mayor  and  dismissing  the  proceeding  in  which  it  was  rendered,  ia 

Afirmed, 
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(57Min.474.) 

Skndefice — ret  getkB — dedartOioiu  of  d&eetued. 

The  declarations  of  one  who  baa  been  poisoned,  as  to  his  present  symptoon^ 
are  competent,  but  otherwise  of  his  declarations  as  to  what  he  had  dnink  as 
hour  before.    {See  note,  p,  479.) 

pONVICTION  of  murder.    The  opinion  states  the  case. 

Houston  <&  Reynolds  and  F.  M.  Rogers,  for  plaintiff  in  error. 
T.  0.  Catchings,  attorney-general,  for  State. 

Ohalkers,  J.  The  plaintiff  in  error  has  been  convicted  of  the 
murder  of  his  wife  by  poisoning,  and  sentenced  to  be  hanged.  The 
principal  error  of  law  assigned  as  ground  for  reversal  of  the  judg- 
ment arises  upon  the  competency  of  certain  statements  made  by  the 
wife,  which  were  admitted  as  part  of  the  res  gesia.  About  eight 
o'clock  in  the  morning,  the  wife,  who  had  been  up  to  that  time  in 
good  health,  was  discovered  in  her  room,  suffering  intensely  and 
vomiting  violently.     The  alarm  was  at  once  given,  and  the  hnnhmwli 
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who  was  in  his  field  at  work,  was  summoned.  Upon  reaching  the 
house,  he  was  observed  to  empty  a  tin  bucket  of  the  coffee  contained 
in  it,  aud  fill  it  with  water.  The  wife  continuing  to  grow  worse, 
the  manager  of  the  plantation  upon  which  the  parties  were  laborers 
was  sent  to  for  medicines  and  assistance.  He  came  with  medicine, 
which  he  administered  to  the  sick  woman.  In  response  to  his  in- 
quiries as  to  her  feeling  and  symptoms,  she  said  that  she  felt  as  if 
she  was  on  fire  inside,  and  being  asked  what  she  had  eaten,  replied 
nothing,  except  some  bread  and  coffee  at  breakfast.  She  died  the 
next  day,  and  a  subsequent  analysis  of  some  minute  particles  which 
clung  to  the  sides  of  the  coffee-pot,  which  the  plaintiff  in  error  had 
first  emptied  and  then'filled  with  water,  developed  arsenic  in  con- 
siderable quantities. 

It  is  conceded  that  the  answer  of  the  woman  as  to  her  feelings 
and  symptoms  as  embodied  in  the  declaration  —  that  she  felt  as  if 
on  fire  inside  —  were  admissible  in  evidence,  but  it  is  insisted  that 
her  statement  as  to  having  drunk  the  coffee  was  not.  We  think 
the  objection  is  well  taken,  and  that  the  two  answers  served  well  to 
illustrate  the  true  test  to  be  applied  in  determining  the  admissibiU 
ity  of  this  class  of  evidence.  The  groans,  exclamations,  or  state- 
ments of  a  sick  or  injured  person,  expressive  or  explanatory  of  his 
then  present  feelings  or  symptoms,  whether  made  to  a  physician  or 
other  person,  are  receivable  in  evidence,  because  they  are  regarded 
as  illustrative  of  the  symptoms ;  and  where  the  sjrmptoms  consti- 
tute the  fact  to  be  determined,  the  exclamations  and  explanations 
Qttered  while  they  are  suffered  are  properly  treated  as  a  part  of  the 
resffestcB.  It  being  competent  for  the  State,  in  determining  whether 
the  deceased  came  to  her  death  in  this  case  by  poisoning,  to  prove 
by  those  who  attended  her  the  symptoms  which  she  exhibited  dur- 
ing her  sickness,  it  was  admissible  to  prove  her  statements  and  ex- 
pressions relative  to  those  symptoms,  made  and  uttered  while  they 
were  being  endured.  Fondren  v.  DurfeSy  39  Miss.  324.  But  if  the 
statements  are  narrative  in  form,  relate  to  the  past  rather  than  the 
present,  and  detail  the  causes  which  have  produced  the  symptoms 
rather  than  the  symptoms  themselves,  they  are  inadmissible, 
whether  made  to  a  physician  or  to  a  non-pix)fessional  attendant, 
Orangers^  Ins.  Co.  v.  BrowHy  ante,  308,  and  authorities  cited;  Deii* 
ton  V.  SiaUy  1  Swan,  279.  So  also  words  spoken  by  either  party 
during  a  combat  are  admissible  as  parts  of  the  res  gestce,  because 
tht*v  starve  to  illustrate  their  acts,  and  being  simultaneous  in  point 
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of  time,  they  become  in  truth  a  part  of  the  acts;  but  when  the  combat 
has  ceased,  and  the  parties  have  withdrawn  from  the  presence  of  each 
other,  the  account  which  one  may  give  of  what  occurred  during  the 
encounter  is  not  admissible  iu  evidence  against  the  other.  Slight  de- 
partures have  sometimes  been  made  from  this  rule,  and  statements, 
neithei  simultaneous  nor  contemporaneous  with  the  principal  event, 
have  been  admitted  as  part  of  the  res  gesite.    Thus  in  Thompgon  v. 
Trevanion,  Skin.  402,  which  was  an  action  for  injuries  to  the  wife  of 
the  plaintiff,  the  court  "  allowed  that  what  the  wife  said  immediately 
upon  the  hurt  received,  and  before  that  she  had  time  to  devise  or  con- 
trive any  thing  for  her  own  advantage  might  be  given  in  evidence." 
So  in  Rex  v.  Fostery  6  C.  ft  P.  325,  a  man  who  had  been  mn  over 
by  a  cab  was  heard  to  groan,  by  one  who  was  standing  near  by,  bnt 
not  looking  in  that  direction.  The  bystander  ran  to  him  and  asked 
him  what  was  the  matter,  and  the  reply  made  was  admitted  in  evi- 
dence in  a  jirosecution  of  the  driver  of  the  cab.     In  CammonweaUi 
V.  APPikey  3  Cush.  181,  the  statement  of  a  deeding  woman,  that  she 
had  been  stabbed  by  her  husband,  was  admitted  in  evidence  against 
hini,  though  time  enough  had  elapsed  from  the  reception  of  the  in- 
jury for  the  woman  to  run  up  stairs,  and  for  the  person  to  whom 
the  statement  was  made  to  go  out  and  fetch  a  watchman.    The 
exact  time  is  not  given.     The  authority  of  this  case  is  mnch  weak- 
ened, if  not  destroyed,  by  subsequent  adjudications  of  the  same 
court.    Lundy.  Tyngsborough,  9  Cush.  36  ;  Chapin  v.  Marlborough, 
9  Gray,  244  ;  Commonwealth  v.  Densmare,  12  Allen,  535.    In  Peoph 
V.  Vernon,  35  Gal.  50,  the  statement  of  the  person  injured,  made 
within  three-quarters  of  a  minute  after  receiving  the  fatal  shot,  to 
the  first  person  who  reached  him,  was  received.  So,  too,  in  Miickum 
V.  Staley  11  Ga.  615,  a  statement  made  within  one  minute  after  the 
shot,  to  a  person  who  heard  it,  and  toward  whom  the  wounded  man 
ran  instantly  upon  receiving  it,  was  admitted  in  evidence.     In  /it*. 
Co.  v.  Moslegt  B  Wall.  397,  statements  made  a  longer  time  after  the 
reception  of  the  injury  were  admitted,  though  the  exact  time  ia 
not  given.     It  probably  did  not  exceed  ten  or  fifteen  minntea,  and 
the  statements  were  made  to  the  first  persons  whom  tho  injured 
man  reached.    The  case  was  decided  by  a  divided  court,  and  we  are 
by  no  means  sure  that  the  opinion  of  the  minority  is  not  the  sounder, 
both  upon  principle  and  authority.    The  exception  to  the  mle  that 
declarations,  in  order  to  be  admissible,  must  be  simultaneooa  oc 
oontemporaneous  with  the  principal  event,  as  dedaced  from  th 
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and  similar  cases,  seems  to  rest  upon  the  idea  that  the  interval  of 
time  has  been  very  brief,  that  they  are  made  to  the  person  first 
proffering  assistance  or  making  inquiry,  and  that  there  has  been 
neither  opportunity  nor  motive  for  fabricating  a  false  story. 

The  case  at  bar  does  not  come  np  to  these  requirements.  The 
time  which  elapsed  between  the  drinking  of  the  coffee  by  the  de- 
ceased, and  her  statements  with  regard  to  it,  is  not  fixed,  but  we 
gather  from  the  record  that  about  one  hour  probably  intervened. 
Several  persons  had  reached  her  and  undertaken  to  relieve  her  be- 
fore the  manager  of  the  plantation  was  sent  for,  and  it  is  reasona- 
ble to  suppose  that  surmises  and  suggestions  had  been  made  by 
them,  as  they  gathered  around  her  bedside,  with  reference  to  the 
nature  and  cause  of  her  malady.  If,  under  these  circumstances, 
she  had  stated  that  her  husband  had  put  a  powder  in  the  coffee, 
and  given  it  to  her  to  drink,  it  would  hardly  be  contended  that  this 
declaration  could  have  been  used  against  him  in  a  subsequent  prose- 
cution for  her  murder.  That  she  stopped  short  of  this,  and  stated 
only  that  she  had  drunk  the  coffee,  does  not,  so  far  as  we  can  see, 
affect  the  result.  We  think  the  testimony  was  improperly  admit- 
ted, and  for  this  error  we  reverse  the  judgment,  and  award  a  new 

triaL 

Judgment  accordingly. 

Vcrrm  bt  tbs  Repobter.— In  "Reg.  ▼.  Bedinfffldd^  tried  last  fall  in  England,  an  Indictment 
for  the  murder  of  Eliza  Rudd,  evidence  was  offered  that  some  ten  or  fifteen  minutes  before 
her  death,  and  some  twenty-five  or  thirty  yards  from  her  own  door,  she  met  the  witness, 
irftli  her  thrpat  cuts  and  said:  **  Oh,  dear,  aunt,  see  what  Bedingfield  has  done  to  me  I " 
I^ord  Chief  Justice  Cockbubh,  after  consulting  with  Field  and  Manistt,  JJ.,  excluded  the 
evidence,  holding  it  incompetent  either  as  dying  declarations  or  as  fMUt  of  the  res  gestm 
decision  led  to  a  controversy,  somewhat  heated,  in  the  law  journals,  between  n«s  !ord- 
suid  Mr.  John  Pitt  Taylor,  author  of  a  worlc  on  Evidence.  That  portion  of  the  deciaioii 
tlie  controver&y  relating  to  the  doctrine  of  dying  declarations  is  not  material  to  our 
It  purpose,  which  is  simply  to  examine  the  leading  cases  on  the  subject  of  oeclara- 
res  QesfcB  in  criminal  and  particularly  in  capital  cases.  We  shall  refer  to  a  few 
ias  Ilhistrative,  although  we  think  in  principle  and  policy  they  should  be  distin- 
The  cases  are  apparently  not  numerous,  and  were  nearly  all  referred  to  on  the 
in  question,  or  by  the  disputants  alluded  to. 
f«a  Rtex  ▼.  flMter,  0  C.  &  P.  8K,  A.  was  chaiged  with  manslaughter  in  killing  B.,  l^  driving 
^  esfct^HoIet  over  him.  C.  saw  the  cabriolet  drive  by,  but  did  not  see  the  accident,  ana 
lifniiortfnttly  afterward,  hearing  B.  groan,  went  up  to  him,  when  B.  made  a  statement  fu 
M>  liovr  ftlM  accident  happened.  Hefd,  that  the  statement  was  competent  evidence.  Qumnnr, 
0  «Aid  it  was  **cleariy  admissible;"  and  Park,  J.,  that  "it  was  the  best  possible  testimony 
gj22^  iB0<Ser  the  circumstances  cflm  be  adduced  to  show  what  it  was  that  had  knocked  the 
down,**  referring  to  Avtann'f.  JTinnaird,  6  Bast,  108.  In  the  latter  case  Lord 
rjiOSOQGH  said  that  if  a  wife  left  her  husband*s  house,  declaring  at  the  time  that  she 
trom  Inunediate  terror  of  personal  vicdence,  he  shomd  admit  that  oeclaratlcMi  a* 
bat  not  If  It  were  a  collateral  declaration  of  some  matter  wcich  happened  at 
tfme,  and  referred  to  Thompton  t.  Drevanniortt  Skin.  408,  where  in  an  actkn  by 


480 


MISSISSIPPI 


Field  V.  State. 


JiQBbandaiid  wiie,  f ur  wouadlog  the  wife.  Lord  Chief  Justioe  Holt  allowed  whai  the  wife 
said  immediately  iiix)!!  the  hurt  receiyed,  and  before  she  had  time  to  deriae  any  thin^for 
her  own  adTantage  to  be  given  in  evidence.  These  cases  are  doubted  by  Lord  CocssmDr 
and  by  Roscok  The  latter  says  "  they  are  difficult  to  reconcile  with  establfajhed  prindpleB,** 
and  he  Uso  says  of  Rex  v.  Foster;  '*  It  seems  to  require  much  consideration  ^rhether,  as  a 
"general  rule,  the  statements  of  a  deceased  person  as  to  the  circumstanoes  of  the  injury 
which  caused  his  death,  made  immediately  after  the  injury,  but  not  under  the  ctrcumstaoces 
which  entitle  them  to  be  considered  as  dying  declarations,  are  receivable  in  evidence  " 

In  Reg.  v.  Lunny^  6  Cox's  0.  C.  47r,  the  deceased  had  been  wounded  on  the  head,  and 
died  from  the  effects  of  the  blow.  A  witness  who  Uved  in  a  house  up  a  road  leading  firoca 
the  highway,  hearing  a  shout,  went  down  to  the  latter  and  found  the  deceased,  who  ap- 
peared very  weak  and  injured.  He  made  a  statement  to  her  as  to  his  having  been  robbed 
by  the  prisoner.  The  report  states  that  the  chief  justice  admitted  the  evidence  as  part  of 
the  re8  gestcB.  The  editor  of  the  last  edition  of  Russell  on  "  Crimes,"  in  citing  this  case, 
appended  to  the  statement  of  the  case  the  remark  that  *'  this  case  requires  reoonsiderar 
tton." 

In  Reg  v.  Ofborne,  1  C.  &  M.  03^  a  proeecntion  for  rape,  the  prosecutrix,  on  ho*  wa} 
home,  vet  y  shortly  after  the  committing  of  the  offense,  met  a  woman  to  whom  she  made 
a  complaint,  stating  the  particulars.  Mr.  Justice  Cboswkll  refused  to  admit  tbe  particn* 
lars  of  such  ttatement  to  be  given  in  evidence,  saying:  **  What  the  prosecutrix  said  at  tbs 
time  of  the  committing  of  the  offense  would  be  receivable  in  evidence,  on  the  ground  that 
the  prisoner  was  present  and  the  violence  going  on ;  but  if  the  violence  was  over,  and  tbe 
prisoner  had  departed,  and  tbe  prosecutrix  had  gone  on  running  awaj,  ctring  oat  the 
name  of  the  person,  it  would  not  be  evidence,**  He  denied  that  Ave$nn  v.  Kimiaird  was 
In  point.    See  eonfm.  State  v.  Kinnep^  44  Conn.  158 ;  s.  c ,  SB  Am.  Hep.  496. 

In  the  latter  case  the  court  said:  **  We  are  aware  that  the  decision  in  thia  case  goes 
further  than  the  comts  have  gone  in  England,  and  in  most  of  the  States  in  this  country, 
but  still  we  think  the  rule  adopted  In  this  case  is  more  conducive  to  the  escer&ainment  at 
truth  than  the  rule  elsewhere  established.'*  To  the  same  effect  are  the  Ohio  rnnf .  MeComb^ 
T.  State^  8  Ohio  St.  646.  The  reacou  of  the  English  rule  was  doubted  In  Beg.  ▼.  WaUUr, 
2  M.  &  R.  212. 

dmimnnwedUh  v.  McPike,  8  Cush.  181,  was  an  indictment  for  msnslsnghter  of  the 
defendant's  wife.  It  appeared  that  the  deceased  ran  up  stairs  from  her  own  room  in  t2te 
night,  bleeding  and  crying  "  murder  I  '*  Another  woman,  into  whose  house  she  waa  m^ 
mitted.  went  8.t  her  request  for  a  physician.  A  third  person,  who  heard  her  crfes,  west 
for  a  watchman,  and  on  his  return  proceeded  to  the  room  where  she  was.  He  foand  her 
on  the  floor  bleeding.  She  said  the  defendant  had  stabbed  her.  The  defendant's  couaaei 
objected  to  the  admiSAion  of  this  declaration  in  evidence.  The  objection  was  ovomied. 
The  court  decided  that  tbe  evidence  was  properly  admitted.  It  was  said  that  it  was  oC  ihs 
nature  of  res  gestcc .  It  will  be  observed  that  the  declarations  were  not  oantemporaiieaQ^ 
but  that  considerable  time  must  have  elapsed  between  the  time  when  the  act 
mitted  and  that  when  the  declarations  were  made  ;  but  the  screams  of  the  injured  W( 
her  rutinin^  into  another  room,  her  being  found  bleeding  upon  the  return  of  the 
who  went  for  the  watchman,  all  formed  connecting  links  and  rendered  the 
equally  as  satisfactory  as  If  they  had  been  made  at  tbe  time  the  wounds  were 

In  Hadleu  v.  Carter^  R  N.  H.  4D,  in  an  action  for  entidng  awaya  servant, 
of  the  servant  at  the  time  of  leaving,  to  the  effect  that  he  left  of  his  own 
admitted.    Tbe  court  said  :  ''  The  declaration  then  is  so  connected  with  the  Cict  as  to 
character  to  it,  and  the  fact  canled  with  it,  at  the  same  time,  in  the  dedi 
of  the  motive." 

In  Brownell  v.  Pacific  R.  R.  CV),  47  Mo  989,  it  was  said:  '*  The  next  questioo  is  in 
ence  to  the  admission  of  the  declaration  of  Brownell.    The  accident  happened  in 
quence  of  a  switch  being  left  open  on  the  defendant's  track    There  Is  no  dispute 
versy  about  the  fact  that  the  switch  was  left  open.   Immediately  after  the 
Brownell  was  restored  to  consciousness,  and  just  before  he  died,  he  said:    *    *    "^  If  li 
not  boen  for  that  man  who  left  the  switch  open.^    This  was  objected  to,  but  tba 
was  overruled  and  the  testimony  admitted.  As  a  dying  declaration  it  wasdeaify 
ble,  for  the  modem  decisions  clearly  establish  the  doctrine  that  the  rule  permlttii^ 
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declarationa  to  be  given  In  evidfflice  applies  ezdualTely  to  criminal  pfX)»ecutiona  for  felonious 
bomicides,  and  has  no  reference  to  civil  cases .  But  every  declaration  of  a  deceased  person 
is  not  to  be  rejected  upon  this  principle.  Where  a  declaration  is  mode  bj  a  deceased  per- 
son contemporaneonslj,  or  nearly  so,  with  a  main  event,  by  whose  consequence  it  Is  al- 
loged  he  died,  as  to  the  cause  of  that  event,  though  generally  the  declaration  must  be  con- 
temporaneous with  the  event,  yet  where  there  are  any  connecting  circumstances,  they 
may,  even  when  made  some  time  afterni'ard,  form  a  part  of  the  whole  resgettcB."  *'  The 
declaration  of  Brownell,  in  reference  to  the  switch,  grew  directly  out  of  and  was  made  im- 
mediately after  the  happening  of  the  fact.  No  one  would  hesitate  to  act  on  such  evidence 
in  his  own  concerns.  It  was  so  intimately  connected  that  it  made  a  part  of  the  transaction 
itself,  and  I  think  clearly  came  within  the  doctrine  of  res  gestoi.*^ 

In  Barriman  v.  StowCt  57  Mo.  03,  a  woman  feU  through  a  hatchway,  about  noon,  and 
stated  to  a  physician,  called  ''  between  one  and  four  o'clock  "  of  the  same  day,  that  the 
hatcdiway  had  been  left  in  an  insecure  condition,  and  she  had  stepped  on  it  and  fallen 
throue^.  The  court  said :  * '  The  accident  and  the  declarations  formed  connecting  circum* 
stances,  and  in  the  ordinary  affairs  of  life  no  one  would  d()ubt  tha  truth  of  these  or  heaitata 
to  credit  them  as  evidence.    I  can  perceive  no  valid  objection  to  their  admissibility.*' 

In  Hanover  R.  B.  Co.  v.  Oryle^  65  Penn.  St.  408,  where  a  peddler's  wagon  was  struck. and 
the  peddler  injured  by  a  locomotive,  the  Supreme  Court  of  Pennsylvania  said:  '  *  We  can- 
not say  that  the  declaration  of  the  engineer  was  no  part  of  the  rrn  getftce.  It  was  made  at 
the  time,  in  view  of  the  goods  strewn  along  the  road  by  the  breaking  up  of  the  boxes,  and 
seems  to  have  grown  directly  out  of  and  immediately  after  the  happening  of  the  fact.** 
The  declaration  was  held  to  be  '  ^  a  part  of  the  transaction  itself .  '* 

Jngurance  Companjf  v.  Moaley^  8  Wall.  997,  was  an  action  upon  a  policy  of  insurance. 
The  question  was  as  to  whether  the  deceased,  Mosley,  came  to  bis  death  by  an  accident  in- 
flicting personal  injury,  or  whether  he  died  of  disease.  To  sho\7  that  his  death  wa.<«  caused 
by  an  Injuiy  received  in  consequence  of  an  accident,  his  wife  and  son  were  called  and  testi- 
fied that  he  had  left  his  bed  in  the  night,  and  that  when  he  came  back  he  said  that  he  had 
fallen  down  stairs,  and  complained  of  being  hurt.  He  died  in  a  short  time  thereafter,  and 
his  death  was  believed  to  be  the  result  of  the  Injuries  he  received  when  falling.  Upon  an 
extended  review  of  the  authorities,  the  Supreme  Ck>urt  of  the  United  States  held  that 
although  the  statements  of  Moseley  were  not  admissible  in  evidence  as  dying  declarations, 
yet  they  were  properly  receivable  as  part  of  the  re»  gestoB,  Judge  Swaynb,  in  his  opinion , 
says :  '*  In  the  complexity  of  human  affairs,  what  is  done  and  what  Is  said  are  often  so 
related  that  neither  can  be  detached  without  leaving  the  residue  fragmentary  and  distorted. 
There  may  be  fraud  and  falsehood  as  to  both;  but  there  is  no  ground  of  objection  to  one 
that  cjO'  s  not  exist  equally  to  the  other.  To  reject  the  verbal  fact  would  not  unfrequently 
have  the  same  eilect  as  to  strike  out  the  controlling  member  from  a  sentence,  or  tne  con- 
trolling sentence  from  its  context.  *  «  *  Where  sickness  or  afTection  Is  the  subject  of 
inquiry,  the  sickness  or  affection  is  the  principal  fact.  The  res  gegtod  are  the  declarations 
tending  to  show  the  reality  of  its  existence  and  its  extent  and  character.  The  tendency 
ct  recent  adjudication  is  to  extend  rather  than  to  narrow  the  scope  of  the  doctrine. 
Bightly  guarded  In  its  practical  application,  there  is  no  principle  in  the  law  of  evidence 
more  safe  in  its  results.  There  Is  none  which  rests  on  a  more  solid  basis  of  reason  and 
authority.  We  think  it  was  properly  applied  in  the  court  below.  In  the  ordinary  eon- 
oems  of  life  no  one  wonld  doubt  the  truth  of  these  declarations,  or  hesitate  to  regard 
tbem,  uncontradicted,  as  conclusive.  Their  probative  force  would  not  be  questioned. 
Unlike  much  other  evidence,  equally  cogent  for  all  the  purposes  of  moral  conviction,  they 
have  the  sanction  of  law  as  well  as  of  reason.  The  want  of  this  concurrence  In  the  law  la 
often  deeply  to  be  regretted.  Tlie  weight  of  this  reflection,  in  reference  to  the  case  under 
oonskleration.  Is  increased  by  the  fact  that  what  waa  said  could  not  be  reoeived  as  a  dying 
declaration,  althoi^  the  person  who  made  It  waa  dead,  and  henoe  oould  not  be  called  aa 
•  vltaesa." 

lofd  CocKBUBii  alludea  to  the  eases  of  Commcnweatth  v.  McPike^  Bmtrance  Oo.  v.  Mmdejf 
mnd  Barriman  v.  Stone,  but  argues  that  the  doctrine  established  by  them  is  not  the  law  of 
Bngiand.  The  matter  is  not  very  definitely  treated  by  the  text-books  Lord  Coosbubit 
observes  on  this  aa  foUows: 

**  Ob  taming  to  Professor  GhreenleaTs  work  I  am  met  (at  section  107)  by  a  fhie  phUosoph* 
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ical  flourish,  in  which  I  am  told  that  *  the  affairs  of  men  oooiiat  of  a  oomplicatloo  of  dr 
cumetanreii  ao  intimately  interwoven  as  to  be  hardly  separable  from  each  other*— tint 
*  each  owes  its  birth  to  some  preceding'  circomstannes.  and  in  its  torn  becomes  the  proUflo 
liarent  of  others.  *    *  Each  *  oontinnes  the  philosophic  writer — the  profundity  of  thoi^ 
deepening  as  he  advances  — *  having  during  its  ezisteooe  itb  Inseparable  attributes,  and  Iti 
kindred  facts,  materially  affecting  its  character,  and  cnoonfisl  to  be  known  in  order  toa 
right  understanding  of  its  nature/    Having  pondered  with  befitting  reverence  on  the  pr» 
found  train  of  thought  involved  in  these  h]gh-M>unding  and  far  reaching  phrases,  I  conn 
bcM:k  to  the  question  of  *  res  p<^»te,*  and  I  read  on.    *Tbeae  surrounduig  drcnmstanoeit* 
continues  the  learned  author,  here  lapsing  from  the  lofty  region  of  philosophical  abstne- 
tion  to  the  practical  and  more  common-p^ace  ideas  of  tho  Jurist,   *  may  always  be  showa 
to  the  Jury,  along  with  the  principal  fact,  provided  *—  provided  what?   Why  that — *thfly 
constitute  parts  of  what  are  termed  the  res  gestcs.'    To  which  is  added  that  *  whether  they 
do  so  or  not  must  in  each  particular  case  be  determined  by  the  Judge  in  the  exercfse  of  UJt 
sound  discretion,  according  to  the  degree  of  relationship  which  they  bear  to  the  prlncipdl 
£act.*    So  that,  as  regards  the  meaning  of  res  pestcB,  we  are  here  entirely  at  sea  again.  TUl 
I  came  to  the  proviso,  I  thought  I  had  begun  to  have  some  notion  what  res  getta  meant.  I 
tfy  it  by  its  i4>pUcation  to  an  every-day  case.    As  I  am  walking  along  the  street,  a  thliC 
takes  my  purse  from  my  pocket.    I  have  to  bear  In  mind  that  the  theft  will  be  attendsd 
with  '  a  complication  of  drcnmstanoes,*  and  '  will  owe  Its  birth  to  preceding  dream- 
stances,*  and  *  in  its  turn  win  be  the  prolific  parent  of  others.*    Tlius,  the  ttieft  being  the 
principal  fact,  *  the  preceding  circumstances  *  will,  I  presume,  be  that  T  was  in  the  street 
with  my  purse  in  my  pockM  and  was  not  sufficiently  alive  to  the  danger  of  having  my 
pocket  picked,  or  was  perhaps  too  sensible  of  the  danger  of  being  run  over  by  a  cah,  to 
which  all  Her  Maje8ty*8  subjects  passing  along  the  streets  of  this  metropolis  are  houiiy 
exposed,  to  see  to  the  protection  of  my  pocket     Next  comes  the  fact  that  the  thief,  by  a 
long  train  of  oUier  *  iNneceding  ciroumstances,*  had  taken  to  the  picking  of  pockets  as  a  con- 
venient and  easy  mode  of  gaining  his  livelihood  and  leading  a  luxurious  Ufe.    Next  come 
the  circumstances  of  which  the  theft  is  'the  pn^fic  parent.*    I  become  aware  that  my 
puree  Is  gone.    I  see  the  thief  running  away.    I  call  out  to  a  policeman,  telling  him  thati 
have  been  robbed  by  the  man  who  is  disappearing  in  the  distance.    The  policeman  hastens 
In  pursuit,  and  being  a  more  than  usually  active  policeman,  succeeds  in  overtaking  and 
capturing  the  thief  The  thief  is  taken  to  the  station,  and  afterward  committed  for  trial  at  the 
Oentrai  Criminal  Court,  and  there  tried  and  sentenced  to  an  appropriate,  and  I  hope  suffi- 
cient punishment ;  so  that  he  will  abstain  from  picking  pockets  in  fntune,  or  at  all  events, 
if  he  sees  me  in  tho  street  again,  will  keep  his  hand  out  of  my  pocket,  though  it  may  be  at 
the  expense  of  somebody  else's.    Lastly,  the  prosecution  cost  me  more  than  the  amount  I 
had  in  my  purse.    The  *  inseparable  attributes,*  and  *  kindred  facts,*  connected  with  the 
taking  of  the  purse,  may  be,  that  the  thief,  in  order  to  effect  his  purpose,  knocks  me  down, 
or  trips  me  up.  or  pushes  my  hat  down  over  my  eyes,  or  holds  my  hands,  while  betping 
himself  to  m>  purse.    Thus  far  I  have  no  difficulty  in  seeing  that  the  drcunostanoea 
attending  the  original  transaction  form  part  of  the  res  gestcs.    But  what  if  the  stout  and 
heavy  policeman,  having  failed  to  catch  the  light-footed,  as  well  as  light-Angered,  thief,  I 
give  him  on  his  return,  out  of  breath,  a  full  and  correct  description  of  the  criminal  ?    Or 
suppose  that  not  seeing  a  policeman,  and  being  myself  too  old  or  heavy  to  pnrsae  the  nim- 
ble thief ,  and  the  latter  having  consequently  escaped ,  I  see  a  friend  in  the  street,  and  aeeUrts 
consolation  In  venting  my  griefs  to  him,  I  state  to  him  all  the  dronmstaaoes  of  the  iraas- 
action,  indudlng  a  description  of  the  thief —would  dther  of  these  statements  form  part  of 
the  res  gesUB  T   In  the  improved  text-books  to  which  I  have  turned  for  latormsaioa  aS 
that  I  find  laid  down  is,  that  such  statements  wHl  be  admissible  if  fonning  part  of  therM 
gesUB ;  but  as  to  what  is  to  be  understood  as  comprehended  In  this  uncertain  tetuA,  I  aaa 
left  as  much  in  the  dark  as  I  was  before.    Instead  of  finding  any  rule  for  my  guidsuDoa,  I 
am  told  that  it  Is  a  matter  f  or  the  Judge  to  detetmlBe  aoeordlng  to  hlsscmnd  dJanurtna* 
Bee  HcMkm'  v.  BtOLimors  and  Ohio  ItaOnad  Cb.,  po&t;  14  Am.  Law  Benr.  817:  35  id.  ]«  S. 
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Oresk  v.  Chiltok. 

(67Ml8iL60&) 
Bankruptcy — dUcharge  —  fldudarp  deH, 

Wliere  the  agent  of  a  bank  appropriated  tbe  proceeds  of  notee  ooUeoted  by 
him  for  tbe  bank,  to  which  they  were  sent  for  collection,  hiB  liability  to  the 
bank  therefor  may  be  discharged  in  bankruptcy.* 

ACTION  to  recover  money  wrongfully  appropriated.  The  opinion 
states  the  case.    The  defendant  had  judgment  below. 


'.  Oreerij  for  plaintifF  in  error, 

8.  M.  Shdtony  for  defendant  in  error. 

CHALMEBSy  J.  J.  &  T.  Oreen,  bankers  in  the  city  of  Jackson, 
forwarded  for  collection  to  J.  M.  Chilton,  their  correspondent  and 
agent,  at  Clinton,  certain  drafts  and  notes  which  had  been  intrusted 
to  them  by  their  foreign  correspondents.  Chilton  collected  the 
paper,  appropriated  the  proceeds  to  his  own  use,  and  now,  to  this 
BTtit  by  the  Oreens  to  recover  the  amount  from  him,  interposes  a 
plea  of  a  discharge  in  bankruptcy,  granted  him  since  the  reception 
of  the  money.  The  legal  question  presented  is  whether  the  liability 
^iras  a  fiduciary  debt  within  the  meaning  of  the  bankrupt  law,  and 
therefore  not  dischargeable  in  bankruptcy. 

It  was  held  in  Chapman  v.  Forsythy  2  How.  202,  that  the  words 

"  fiduciary  debts/'  used  in  the  Bankrupt  Law  of  1841,  embraced  only 

liabilities  arising  under  technical  or  express  trusts  strictly  so  called 

and  not  implied  trusts  or  those  springing  from  contract.     This 

construction  would  exclude  from  the  operation  of  the  words  the 

liability  here  involved.     It  was  held  in  the  case  of  In  re  KimbaU, 

2  Bank.  Bep.  204,  354,  both  by  the  District  and  Circuit  Courts  for  the 

Southern  District  of  New  York,  that   the  Bankrupt  Act  of  1867 

^WHS  broader  than  that  of  1841,  and  that  all  debts  were  to  be  con- 

aidered  as  of  a  fiduciary  character  where  any  element  of  trust  entered 

Into  the  circumstances  of  of  their  creation.    This  decision  made  by 

*Bm  Woodward  y.  Towne,  anU,  p.  887. 
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Judge  Blatghford,  and  affirmed  by  Judge  Kelson,  has  been 
extensively  followed  elsewhere  ;  but  more  recently  a  different  doc- 
trine has  prevailed,  and  it  now  appears  settled  that  there  is  do 
substantial  difference  between  the  acts  of  1841  and  of  1867  in  this 
regard.  Such  is  the  express  adjudication  in  Orover  v.  Clifiion^  8 
Bank.  Eep.  312;  KeiniBy/Oraffy  17  id.  319;  Cronanr,  Coiting, 
104  Mass.  245 ;  s.  c,  0  Am.  Rep.  232  ;  and  such  seems  to  be  the 
doctrine  c^f  the  Supreme  Court  of  tho  United  States  in  Neal  v.  Clark 
9&  U.  S.  704.  Ad^tiing  the  later  decisions  as  affording  the  proper 
construction  of  the  act  of  1867,  it  follows  that  the  liability  of  the 
defendant  was  not  embraced  in  the  exception  as  to  fiduciary  debts, 
and  was  released  by  the  discharge  in  bankruptcy. 

Judgment  a§irmeeL 


McGeb  v.  Wallis. 

(57  Mlgs.  688.) 

Estoppel — void  execiUwn  sate  —  reimbursefMnt, 

Where  one  bid  off  land  belonging  to  a  testator  on  a  sale  under  a  judgnwai 
against  bis  executor,  and  paid  the  amount  believing  that  he  was  getting 
title,  and  the  money  was  applied  to  the  judgment  debt  with  which  the  land 
was  charged  bj  the  will,  Iield,  that  the  heirs  could  not  recover  the  land 
without  reimbursing  him,  and  would  be  enjoined  acoordinglj. 


B 


ILL  for  injunction.     The  opinion  states  the  case.     The  defend* 
ant  had  judgment  below. 


C.  F.  Ocnn  and  T.  C.  Caichings^  for  appellants. 
jB.  a.  Anderson,  for  appellees. 

Oeobqe,  C.  J.  Joseph  Wallis  was  guardian  of  the  four  minor 
children  of  his  deceased  brother,  and  as  snch,  was  indebted  to  each 
one  of  his  wards.  He  died  in  November,  1861,  withont  having 
made  a  final  settlement  of  his  accounts.  He  left  a  will,  which  was 
afterward  duly  probated,  in  which  he  appointed  one  Weatherby  hk 
executor,  and  devised  to  him  all  his  real  and  pecBonal  estate  tohara 
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and  hold  the  same  in  trust  for  the  payment  of  his  debts.  The  will 
directed  that  immediately  after  his  death  his  real  estate  and  perish- 
able property  should  be  sold  by  the  executor,  and  that  his  debts 
should  be  paid,  and  the  remainder  invested  for  the  benefit  of  his 
heirs.  Weatherby,  the  executor,  settled  the  guardianship  accounts 
of  Joseph  Wallis,  and  a  considerable  sum  was  found  due  to  eacli  of 
the  wards,  for  which  decrees  were  entered  in  the  Probate  Court 
against  said  executor,  authorizing  executions  to  be  issued  for  the 
collection  of  the  same.  In  1866  executions  were  issued  on  those 
decrees,  and  placed  in  the  hands  of  the  sheriff  of  Attala  County, 
who  levied  the  same  on  a  tract  of  land  which  belonged  to  the  de- 
ceased guardian  and  testator  at  the  time  of  his  death.  The  sheriff, 
after  due  advertisement,  offered  said  land  to  the  highest  bidder,  and 
the  appellant,  H.  B.  McGee,  became  the  purchaser  for  the  sum  of 
twenty-seven  hundred  dollars.  McOee,  paid  his  bid  to  the  sheriff, 
who  paid  it  to  the  plaintiffs  in  the  executions.  McGee  afterward 
sold  the  land  with  warranty  of  title  to  another  one  of  the  appel- 
lants, who  sold  to  the  third.  In  1879ihe  heirs  of  the  said  Joseph  Wal- 
lis brought  ejectment  and  recovered  this  land,  upon  the  ground  that 
the  sale  was  void,  the  executions  and  judgments  against  the  executor 
not  authorizing  a  levy  on  realty.  On  this  state  of  facts  the  appel- 
tants  filed  their  bill  in  the  court  below,  seeking  to  restrain  the  en- 
forcement of  the  judgment  in  ejectment,  until  the  plaintiffs  therein 
should  pay  the  purchase-money  bid  at  the  sheriff's  sale,  and  which 
Lad  gone  to  the  discharge  of  a  valid  debt  of  Joseph  Wallis,  tho 
ancestor  of  the  plaintiffs  in  ejectment.  The  defendants  in  that 
bill,  the  appellees  here,  demurred  to  it,  and  their  demurrer  was 
sustained  and  tho  bill  dismissed,  and  the  complainants  appealed. 

The  precise  question  presented  by  this  record,  though  new  in  this 
State,  dex)ends  for  its  solution  upon  principles  which  have  received 
the  sanction  of  this  court  in  several  decided  cases.  It  will  be  observed 
that  the  debt  duo  the  wards  of  Joseph  Wallis,  and  established  by 
the  decrees  of  the  Probate  Court  in  their  favor,  was  not  only  by 
the  prorisions  of  the  statute,  but  also  by  the  express  terms  of  the 
will,  made  a  charge  upon  all  the  estate  of  the  testator,  both  real 
and  personal ;  and  that  by  the  sale  of  the  land,  which  is  the  sub- 
ject of  this  controversy,  the  debt  was  satisfied.  This  sale  was  void, 
because  a  judgment  against  an  executor  does  not  authorize  a  levy 
on  and  sale  of  the  real  estate  of  his  testator.  The  result  is,  that 
though  the  sale  operated  to  raise  the  money,  which  went  to  tho  sat- 
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isfaction  of  these  decrees,  yet  no  title  was  conferred  by  it  on 
the  purcliaser.  His  money  has  exonerated  the  property  of  the 
estate  from  a  legal  and  valid  charge,  and  he  is  disappointed  in 
the  belief,  on  which  he  acted  in  parting  with  his  money,  that 
he  was  acquiring  a  valid  title  to  the  property  which  he  boaght 
The  heirs  of  the  testator  now  seek  to  recover  the  land  thus  erro- 
neously sold,  and  at  the  same  time  claim  to  retain  the  benefit 
which  accrued  to  them  by  the  satisfaction  of  the  debt.  Whether 
this  claim  can  be  successfully  maintained  is  the  question  presented 
for  our  decision.  If  the  appellants  can  successfully  resist  this  claim, 
their  right  must  be  founded  on  the  maxim  of  the  common  law, 
nemo  debet  locupletari  ex  aUerius  incommodo,  and  on  a  similar  maxim, 
of  the  civil  law,  which  Judge  Story,  in  Bright  v.  Boyd,  1  Story, 
478,  494,  says  more  exactly  expresses  the  idea,  viz.:  Jure  naturm 
aqum  est,  neminem  cum  alterius  detrimento  et  injuria  fieri  hcupU- 
tiorefn. 

This  principle  seems  to  have  first  received  practical  recognition 
in  courts  of  equity  in  the  rule  adopted  by  those  courts  which  gave 
to  bona  fide  purchasers  of  land  acquiring  no  title  compensation  for 
improvements  which  they  had  made  under  the  belief  that  they  were 
the  true  owners.  At  first,  however,  in  cases  of  that  sort,  relief  was 
granted  only  when  the  true  owner  came  into  equity  as  a  complain- 
ant seeking  an  account  against  the  purchaser  for  mesne  profits  after 
a  recovery  of  the  land  in  an  action  at  law,  or  when  such  owner  had 
only  an  equitable  title,  and  was  compelled  to  sue  in  equity  for  a 
recovery  of  the  land.  In  these  cases,  the  court  refused  its  aid  to 
the  complainant  except  upon  the  terms  of  compensation  to  the 
bona  fide  purchaser,  for  his  improvements.  Chancellor  Walworth 
as  late  as  the  year  1835,  in  Putnam  v.  Ritchie^  6  Paige,  405,  do* 
clared  that  he  had  not  been  able  to  find  a  single  case  in  England 
or  America  in  which  this  relief  was  granted  to  the  purchaser  on  a 
bill  filed  by  him  for  that  purpose  ;  and  he  declined  to  make  a  pre- 
cedent in  that  case,  though  recognizing  the  equity  of  the  complain- 
ant's claim. 

The  first  case,  so  far  as  our  researches  extend,  in  which  this  relief 
was  granted  on  a  bill  filed  by  the  purchaser  against  the  true  owner 
who  had  recovered  the  estate,  is  Bright  v.  Boydj  1  Story,  478,  de- 
cided in  1841.  In  that  case.  Judge  Stort,  on  a  hill  filed  by  th« 
purchaser,  not  only  gave  him  compensation  for  the  improvement^ 
but  expressed  his  concurrence  in  the  principle  of   the  civil  law. 
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''  tbat  where  a  iofia  fide  possessor  or  purchaser  of  real  estate  pays 
money  to  discharge  any  existing  incnmbrance  or  charge  npon  the 
estate,  having  no  notice  of  any  infirmity  in  his  title,  he  is  entitled 
to  be  repaid  the  amount  of  such  payment  by  the  true  owner  seek- 
ing to  recover  the  estate  from  him."  This  principle  seems  now  to 
be  fully  established.  It  has  been  recognized  in  the  following  cases 
in  this  court :  Jayney.  Boisgerardj  39  Miss.  796  ;  Shori  v.  Dorter, 
44  id.  533  ;  Cole  v.  Johnson^  53  id.  94  ;  Oaines  v.  Kennedy,  id.  103. 
In  iSh(>rt  v.  Porter,  this  court  decided  that  a  purchaser  of  land  at  a 
void  sale,  made  by  an  administrator  for  the  payment  of  debts,  was 
entitled  to  be  subrogated  to  the  rights  of  a  lien  creditor  whose  debt 
had  been  discharged  by  the  money  paid  on  the  void  purchase.  Chief 
Justice  SiMiiALL,  speaking  for  the  court,  said  that  the  equity  of  the 
complainant  rested  upon  the  impregnable  ground  that  he  (the  pur- 
chaser), supposing  that  he  was  acquiring  the  title  of  the  heirs  of 
the  intestate,  at  the  sale  made  by  tho  administrator,  made  a  cash 
payment,  which  was  actually  used  and  applied  by  the  administrator 
to  discharge  a  preferred  lien  on  the  land.  As  to  the  heirs,  that 
application  of  the  money  exonerated  their  property  j^ro /a;i^o.  It 
went  to  release  an  incumbrance  on  the  land.  They  would  not  be 
permitted  to  recover  back  the  land  except  upon  the  condition  that 
they  restored  to  the  purchaser  his  money.  He  cited  Jayne  v.  Bote- 
gerard,  39  Miss.  796,  which  recognizes  the  same  principle.  Short 
Y.  Porter  was  confirmed  in  Cole  v.  Johnson,  53  Miss.  94.  In  Oaines 
T.  Kennedy,  53  id.  103,  this  court,  in  a  similar  case,  said :  ''  It 
has  been  settled  in  our  jurisprudence,  on  grounds  most  just  and 
equitable,  that  where  real  estate  has  been  sold  for  the  payment  of 
debts  by  an  administrator  who  has  so  used  tho  fund,  the  heir  can- 
not recover  the  land,  and  hold  it  disincumbered  of  tho  intestate's 
debts,  which  have  been  discharged  by  the  money  of  the  purchaser, 
but  the  land  will  be  charged  with  the  amount  of  the  debts  thus 
paid  off  for  the  use  of  the  purchaser." 

A  similar  decision  was  made  by  the  Court  of  Appeals  of  Virginia 
in  Hndgin  v.  Hudgin,  6  Grati  320.  In  VaUe  v.  Fleming,  29  Ma 
152,  the  purchaser  at  a  void  administrator's  sale  sought  to  be  sub- 
rogated to  the  right  of  a  mortgagee  whose  debt  had  been  paid  off  by 
the  purchase-money.  The  court,  in  an  able  and  elaborate  opinion, 
vindicated  the  doctrine  of  the  above  cited  cases,  and  showed  with 
how  much  more  force  it  applies  to  fix  a  charge  on  tho  land  for  the 
money  used  to  discharge  a  debt  for  which  tho  estate  was  boundf 
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than  to  compensating  the  evicted  purchaser  for  his  improTements. 
On  this  point,  the  court  said :  "It  might  have  been  urged  that  the 
true  owner,  if  ignorant  of  his  title  and  not  aware  of  the  improve- 
ments which  the  actual  occupant  was  putting  on  the  land,  ought 
not  to  pay  for  improvements  which  he  had  not  directly  or  indirectly 
authorized,  and  which  might  not  at  all  suit  his  wants  or  his  fancy- 
But  such  an  argument  could  not  be  used  in  the  case  now  before  us. 
The  purchase-money  has  gone  to  extinguish  a  mortgage  which  the 
owner  was  bound  to  extinguish  before  he  could  get  the  land.  It 
was  not  a  matter  of  taste  or  fancy." 

These  decisions  seem  to  be  decisive  of  the  question  before  us;  but 
it  is  attempted  to  distinguish  these  cases  from  the  one  at  bar.  It  is 
urged  that  in  all  these  cases  there  was  an  attempt  to  sell  the  land 
by  Ihc  legal  representatives  of  a  decedent  under  the  decree  of  a 
competent  court ;  that  though  the  decree  was  void  because  the  for- 
malities prescribed  bylaw  were  not  observed,  it  was  nevertheless  an 
actual  attempt  to  condemn  and  sell  the  property  by  a  tribnnal  hav- 
ing jurisdiction  over  the  subject;  that  a  sale  made  by  a  sheriff 
stands  on  a  different  footing,  since  it  is  but  the  unauthorized  act 
of  a  purely  ministerial  officer,  as  to  whose  sales  the  maxim  of 
caveat  emptor  applies  with  full  force. 

We  do  not  piferceive  the  justice  of  this  distinction.  The  rule  of 
the  civil  law,  which  we  have  quoted  above  from  Judge  Story, 
and  which  has  now  been  fully  incorporated  into  the  equity  juris- 
prudence of  this  State,  embraces  all  cases  in  which  a  bona  fide  pur- 
chaser pays  money  to  discharge  any  existing  incumbrance  or  charge 
on  the  estate,  having  no  knowledge  of  the  infirmity  of  his  title ; 
and  wlien  it  is  applied  to  compensation  for  improvements  made  bj 
a  bona  fide  purchaser,  who  has  been  evicted  by  paramount  title,  the 
rule  embraces  all  such,  whether  they  were  purchasers  at  judicial  or 
at  private  sales.  The  equity  of  the  rule,  it  is  clear,  has  no  reference 
to  the  mode  in  which  the  bona  fide  purchaser  had  acquired  pos- 
session, since  there  can  be  no  policy  which  would  prefer  one  mode 
to  another,  provided  only  the  acquisition  of  possession  was  honestly 
made  under  a  bona  fide  belief  that  the  occupant  acquired  title. 

This  good  faith  must  exist  as  a  pre-requisite  to  the  right  of  the 
purchaser  to  demand  compensation  for  improvements  and  a  resti- 
tution of  the  purchase-money;  and  the  ground  upon  which  this 
compensation  and  restitution  are  exacted  from  the  owner  is  tho 
plain  injustice  of  permitting  him  to  reap  the  benefits  of  the 
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recompensed  labor  and  money  of  another.  The  right  of  the  pur- 
chaser to  demand  restitution  is  grounded  on  his  good  faith  in 
making  the  purchase;  the  duty  of  the  owner  to  make  the  restitu- 
tion arises  from  his  having  received  the  benefit  of  the  money  of  the 
purchaser  in  releasing  his  estate  from  a  legal  charge.  In  cases  like 
the  one  before  us,  the  equity  of  the  pui-chaser  to  a  return  of  his 
money,  and  the  inequity  of  allowing  the  true  owner  to  recover  the 
land  disencumbered,  without  restoring  the  money  by  which  the 
incumbrance  was  discharged,  rise  so  high  as  to  fully  justify  the 
Supreme  Court  of  Missouri,  in  the  case  above  cited  from  that  State, 
in  characterizing  any  code  of  laws  which  would  deny  the  one  or 
tolerate  the  other  as  being  "  very  imperfect  or  very  inequitable.** 
See  29  Mo.  164. 

The  rule  can  derive  no  force  or  vitality  from  the  circumstance 
that  the  void  sale  has  been  made  under  the  void  order  of  a  court. 
Such  an  order  is  utterly  null,  and  without  any  force  whatever. 
Being  such,  it  per  se  imparts  no  force  to  the  sale,  confers  no  right 
on  purchasers,  and  deprives  the  owners  of  none.    It  is  the  belief  of 
the  purchaser  that  he  is  getting  a  good  title,  and  the  actual  appli- 
cation of  the  money  to  the  benefit  of  the  owner  in  removing  a 
charge  on  his  estate,  which  constitute  the  equity.    But  the  princi- 
ple has  been  applied,  in  this  State,  to  other  cases  besides  sales.     In 
its  most  enlarged  application  as  heretofore  recognized  in  this  State, 
it  may  be  said  to  embrace  all  cases  in  which  a  person  advances 
money  with  the  intent  that  it  shall  be  applied,  and  it  is  actually 
applied,  to  remove  a  legal  charge  from  an  estate  belonging  to  an- 
other, where  the  advance  is  in  consequence  of  a  belief,  on  the  part 
of  the  creditor,  whether  well  or  ill-founded,  that  he  to  whom  he 
makes  the  advances  stands  in  such  relation  to  the  estate  that  he 
has  a  right  to  make  the  application.     Thus,  in  Woods  v.  Ridley, 
27  Miss.  Ill),  it  was  conceded  that  a  person  lending  money  to  an 
administrator  could  thereby  fix  a  liability  on  the  estate  to  repay 
ity  if  it  were  actually  used  to  pay  a  valid  charge  on  it,  the  ad- 
ministrator having  no  other  assets  in  his  hands  with  which  to  make 
the  payment.    By  such  application  beyond  assets,  the  administrator 
would  become  a  creditor  of  the  estate,  and  Chief  Justice  Smith  said 
that  the  lender^s  equity  would  arise  from  the  use  of  the  money  in 
the  payment  of  the  debts  of  the  estate,  and  being  a  creditor  thereby 
of  the  administrator  he  would  be  permitted  to  take  his  place  and 
be  ^abrogated  to  his  rights.    The  maxim  of  caveat  emptor  is  also 
Vol.  XXXIV— 62 
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withoafc  force  to  establish  the  distinction  relied  on.  That  maxim, 
under  the  laws  of  this  State,  is  equally  applicable  to  sales  made  by 
administrators  and  by  sheriffs.  It  applies  where  there  is  a  failure 
of  title,  because  of  a  want  of  ownership  in  the  property  by  the  de- 
fendant in  execution  or  in  the  intestate,  but  it  does  not  apply  to 
defects  in  the  title  of  the  purchaser,  occasioned  by  a  failure  of  the 
sale  to  pass  the  title  of  the  defendant  or  intestate.  And  this  is  the 
case  at  bar;  the  title  of  the  decedent  is  undisputed,  and  is  that  on 
which  his  heirs  have  succeeded  in  the  action  of  ejectment. 

In  Howard  v.  North,  5  Tex.  290,  the  court  applied  the  principle 
to  a  sheriff's  sale,  which  was  void,  and  therefore  failed  to  convey 
the  title  of  the  defendant  in  the  execution.  The  court  declared 
that  the  purchaser  would  be  entitled  to  have  the  amount  of  his  bid, 
paid  in  discharge  of  the  execution,  refunded  before  a  restoration  of 
the  property  would  be  decreed.  In  Dufour  v.  CamfranCy  11  Martin, 
607  ;  13  Am.  Dec.  360,  Judge  Pobteb  speaking  for  the  court,  after 
having  declared  a  sheriff's  sale  void,  said:  '^  It  has  been  proved  that 
the  proceeds  arising  from  the  sale  (sheriff's)  of  the  slaves  were  applied 
to  the  discharge  of  the  judgment  debts  of  the  plaintiff, and  the  conrt 
is  of  opinion  that  he  cannot  recover  in  this  suit,  until  ho  repay  that 
money.  This  is  the  doctrine  expressly  laid  down  by  Febrero,  Lib. 
3,  Cap.  2,  §  5,  n.  357.  And  we  readily  adopt  it;  for  nothing  could 
he  more  unjust  than  to  permit  a  debtor  to  recover  back  his  prop- 
erty, because  the  sale  was  irregular,  and  yet  allow  him  to  profit  by 
that  irregular  sale,  to  discharge  his  debts."  In  McLaughlin  v. 
Daniely  8  Dana,  182,  the  Supreme  Court  of  Kentucky  applied  the 
principle  to  a  sheriff's  sale,  declaring  that  the  purchaser  who  had 
got  nothing  was  entitled  to  recover  from  the  defendant  in  execn- 
tion  the  money  paid  in  discharge  of  his  debt. 

We  unhesitatingly  announce  our  concurrence  in  the  principle 
which  entitles  the  complainants  to  relief.  It  would  be  in  the  high- 
est degree  inequitable  to  allow  these  heirs  to  recover  this  land,  and 
at  tiie  same  time  to  hold  it  cleared  of  the  charge  which  the  com- 
plainant's money  has  extinguished.  There  is  no  obligation  on  tbem 
to  return  the  money,  if  they  will  allow  the  sale  to  stand;  bat  if 
they  seek  to  avoid  the  sale,  they  must  do  so  only  on  the  jaat  con- 
dition that  they  restore  all  the  fruits  of  it  which  they  have  en  joyed. 
If  the  complainants  make  out  the  case  stated  in  their  bill,  thej 
will  be  entitled  to  have  a  decree  enjoining  the  judgment  at  law. 
nnless  the  amount  of  the  purchase-money,  which  may  be  ahow^i  to 
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haye  gone  to  the  payment  of  just  charges  on  the  estate  of  Joseph 
Wallis  with  legal  interest,  be  refunded  to  them.  Unless*  this  is 
done,  and  in  some  short  time  to  be  named  by  the  chancellor,  the 
injanction  should  be  made  perpetual.  As,  however,  it  may  turn 
3nt  that  the  land  is  more  valuable  than  the  amount  that  may  be 
found  due,  and  the  defendants  may  be  unable  to  raise  the  money, 
the  court  may  on  their  application  order  a  sale  of  the  land  to  meet 
the  payment;  but  if  a  sale  is  ordered,  it  will  be  at  the  cost  of  the 
defendants  exclusively.  Should  there  be  an  excess  in  the  proceeds 
of  the  sale,  after  paying  the  complainants'  demand,  it  will  belong 
to  the  defendants.  The  bill  shows  that  mesne  profits  and  improve- 
ments were  settled  by  the  judgment  in  ejectment,  there  being  an 
excess  of  1200  in  favor  of  the  complainants,  in  the  value  of  improve- 
ments over  mesne  profits.  This  1200,  should  a  sale  be  decreed, 
must  also  be  paid  out  of  the  proceeds;  but  the  mesne  profits  accru- 
ing since  the  judgment  in  ejectment,  must  be  charged  to  the  com- 
plainants. Should  no  sale  be  asked  for,  the  decree  will  simply  be  a 
perpetual  injunction  against  the  defendants'  claim  to  the  land. 
Decree  reversed,  demurrer  overruled  and  cause  remanded. 


HOFFHAK   V.    KUHK. 
(57Mi8B.  74e.) 
Party-waU  —  destruction  of  building, 

Wliere  houses  haying  a  part^-wall  are  accidentally  destroyed  by  fire,  leaving 
tbe  wall  standing,  the  easement  in  the  wall  ceases,  and  either  owner  may 
dispose  as  he  pleaRt^s  of  the  part  on  his  ground. 


B 


ILL  for  injunction.    The  opinion  states  the  case.    Tbe  defend< 
ant  had  judgment  below. 


Shelton  <t  Orutcher,  for  appellant. 

MOJer  S  ffirsh,  for  appellee. 

Chalmers,  J.  Tbe  complainant  and  the  defendants  were  the 
owners  of  adjoining  lots  in  the  city  of  Vicksburg,  upon  each  of 
which  stood  brick  buildings  connected  by  a  party-wall,  one-half  of 
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which  rested  on  either  lot.  The  buildings  had  been  so  constmcfced 
more  than  twenty  years  before,  by  one  who  then  owned  both  lota ; 
and  in  consequence  of  sales  by  him  to  different  persons,  they  had 
become  by  subsequent  conveyances  the  property  in  severalty  of  the 
parties  to  this  suit.  On  March  17,  1879,  the  building  of  the  com- 
plainant was  totally,  and  that  of  the  defendants  partially,  destroyed 
by  fire.  The  party-wall  was  somewhat  injured,  but  to  what  extent 
is  a  matter  of  dispute.  Both  parties  were  insured  by  tho  same 
company,  and  upon  an  estimate  of  damages  made  by  experts, 
received  payment  from  the  company  upon  the  basis  that  the  party- 
wall  had  been  rendered  useless  and  would  have  to  be  rebuilt.  The 
defendants  insist  that  they  received  their  money  from  the  insurance 
company  in  bulk  and  without  knowledge  that  in  so  doing  they  ob- 
tained payment  in  full  for  one-half  the  value  of  the  walL  Shortly 
afterward  they  began  to  repair  or  rebuild  their  house,  using  the  old 
party. wall  for  this  purpose,  whereupon  the  complainant  filed  this 
bill,  enjoining  them  from  so  doing,  alleging  that  the  wall  was  unsafe 
and  dangerous,  and  praying  that  it  should  be  torn  down  and  rebuilt 
from  the  foundation,  if  thereafter  to  be  used  as  a  party-wall.  The 
defendants  having  answered,  averring  the  entire  safety  and  trust- 
worthiness of  the  wall,  much  testimony  was  taken  on  the  subject^ 
which  seems  to  have  satisfied  tho  chancellor  that  the  wall  was  not 
materially  injured  and  would  subserve  the  purposes  of  new  build- 
ings similar  to  the  old  ones.  He  therefore  dismissed  the  bill.  We 
arc  not  prepared  to  say  that  the  chancellor  erred  in  his  conclusion 
of  fact,  but  we  think,  that  independently  of  the  question  of  the 
condition  of  the  wall,  the  complainant  was  entitled  to  the  relief 
prayed,  and  it  will  not  be  denied  him  because  he  rested  his  claim 
to  it  upon  improper  grounds  since  it  cannot  be  claimed,  except  as  a 
mutter  of  costs,  that  by  so  doing  he  has  misled  his  adversary  or 
occasioned  any  surprise  to  him.  As  he  was,  in  our  opinion,  en- 
titled, upon  the  destruction  of  his  house,  to  put  an  end  to  the 
easement  previously  enjoyed  by  the  defendants  in  so  much  of  the 
wall  as  rested  upon  his  lot,  and  to  decline  longer  to  treat  the  wall 
as  a  party-wall,  his  legal  rights  should  not  be  prejudiced  because 
he  gave  as  a  reason  for  desiring  to  do  so  the  unsafe  character  of  the 
structure. 

The  owners  of  adjoining  building,  connected  by  a  party-wall 
resting  partly  upon  the  soil  of  each,  are  neither  joint  owners  nof 
tenants  in  common  of  tho  wall.     Each  is  possessed  in  severalty  fd 
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his  own  soil  up  to  the  dividing  line,  and  of  that  portion  of  the 
wall  which  rests  upon  it;  but  the  soil  of  each,  with   the  wall 
belonging  to  him,  is  burdened  with  an  easement  or  servitude  in 
fa?or  of  the  other,  to  the  end  that  it  may  afford  a  support  to  the 
wall  and   building  of  such   other.    Each,  therefore,  is  bound  to 
permit  his  portion  of  the  wall  to  stand,  and  to  do  no  act  to  im- 
pair or  endanger  the  strength  of  his  neighbor's  portion  so  long  as 
the  object  for  which  it  was  erected,  to  wit,  the  common  support  of 
the  two  buildings,  can  be  subserved ;  and  each  will  consequently 
be  liable  to  the  other  for  any  damage  sustained  by  a  disregard  of 
this  obligation.    But  the  obligation  ceases  with  the  purpose  for 
which  it  was  assumed,  namely,   the  support   of  the  houses  of 
which  the  wall  forms  a  part.    If  those  houses,  or  either  of  them, 
are  destroyed  without  fault  upon  the  part  of  the  owner,  he  is  not 
bound  to  rebuild  in  exactly  the  same  style  and  in  exactly  the  same 
spot  because  his  neighbor  demands  it.    That  this  is  true  where  the 
wall  itself  is  swept  away  with  the  house,  is  settled  by  authority. 
Partridge  v.    Gilbert,  15  N.  Y.  601;   Sherred  v.  Cisco,  4  Sandf. 
480.    It  must  be  equally  so  where  the  wall  alone  remains.    A  wall 
is  but  a  portion  of  a  house,  and  the  one  is  valueless  without  the 
other.     To  hold  that  so  long  as  the  wall  stands  the  owner  whose 
house  has  been  destroyed  is  compelled  to  lose  the  use  of  his  lot  or 
to  replace  the  destroyed  building  with  another  of  exactly  the  same 
pattern,  is  to  sacrifice  the  greater  to  the  less,  and  to  impose  in  per- 
petuity a  servitude  which  was  assumed  only  for  a  specific  purpose. 
Such  a  doctriue,  if  enforced  in  the  growing  towns  and  cities  of 
America,  where  localities  which  are  dedicated  at  one  time  to  resi- 
dences are  swallowed  up  in  a  few    years    by  the  encroaching 
demands  of  trade,  would  bo  intolerable.    If  he  who  has,  in  conjunc- 
tion with  his  neighbor,  erected  dwelling-houses  with  party-walls,  is 
thereby  obliged,  as  often  as  his  residence  is  destroyed,  to  replace  it 
with  one  of  exactly  similar  pattern,  it  would  seriously  impair  the 
value  of  property  and  impose  fetters  on  its  ownership  too  rigorous 
to  be  endnred*    We  think  the  obligation  is  only  that  so  long  as  the 
houses  stand  the  owner  of  neither  shall  do  any  thing  to  impair 
the  property  of  the  other,  and  either  shall  be  at  liberty  to  repair 
and  keep  in  order  the   common  wall;  but  when,  without    the 
£aalt  of  either,  the  houses  are  destroyed,  the  easement  is  at  an 
end,  and  each  becomes  the  owner  in  severalty  of  his  own  soil  and  of 
much  of  the  wall  as  stands  upon  it,  with  a  perfect  right  to  tear 
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it  down  or  dispose  of  it  ia  any  way  he  sees  proper.  The  decree 
will  bo  reversed  and  the  cause  remanded,  with  instractions  to  enter 
a  decree  for  the  complainant;  but  as  the  complainaut»  by  tender- 
ing  a  false  issue,  is  responsible  for  much  of  the  costs  incurred,  the 
costs  of  the  lower  court  will  be  divided,  the  appellees  to  pay  costs 
of  this  court 

Decree  accordingly. 


Williams  y.  Planters'  Iksubanci  Goxpakt. 

(57  Miss.  780.) 
CorporaUon  —  maUdouM  pra9ecution^ 

A  corporation  ia  liable  to  an  action  for  a  malicious  prosecution  oondactad  hf 

its  agents.     (8e6  note,  p.  495.) 

ACTION  for  malicious  prosecution.      The  opinion  states  the 
point     The  defendant  had  judgment  below. 

IF.  H.  Hardy  and  John  W.  JPswell,  for  plaintiff  in  error. 

Nugent  <6  McWillie,  for  defendants  in  error.  A  corporation 
cannot  be  sued  for  a  malicious  criminal  prosecution.  It  ia  incapa- 
ble of  malice  in  criminal  prosecutions,  (hvsley  y.  Montgomery 
Railroad  Co.,  37  Ala.  560 ;  Oillett  v.  Missouri  VMey  Railroad  Co^ 
55  Mo.  315;  &  c,  17  Am.  Rep.  653.  In  the  latter  case  the  court 
clearly  illustrate  the  difference  between  those  cases  in  which  an 
action  would  lie  against  the  corporation  for  the  malice  of  its  agents, 
and  when  noL  They  review  all  the  cases  in  favor  of  the  right  to 
maintain  the  action;  explain  Ooodepeed  v.  East  Haddam  Bant,  23 
Conn.  530^  as  being  founded  on  a  statute  of  the  State,  and  tbe 
prosecution  a  civil  suit  by  attachment,  and  conclude  that  tho 
action  brought  in  that  case  came  within  the  powers  of  the  oorpo 
tion  to  sue  for  injuries  to  its  property,  and  if  that  power 
abused  and  perverted  to  malicious  purposes,  it  was  properly  held 
that  the  corporation  should  be  held  liable  for  whatever 
might  result.  As  thus  explained,  the  case  of  (foodspeod  t. 
Haddam  BanJcy  uhi  supra,  is  not  in  point  In  Vane  v.  Eric 
way  Co.,  3  Vroom,  334,  it  does  not  appear  whether  the 
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complained  of  was  criminal  or  civlly  and  in  CJiilds  y.  Bank  of 
Missouri,  17  Mo.  213,  the  court  denied  the  liability. 

Campbell,  J.  The  objcciiun  to  the  declaration  for  misjoinder 
is  not  well  taken.  We  have  compared  the  declaration  with  approved 
precedents  of  declarations  in  case  for  malicious  prosecution,  and  it 
conforms  to  them.  The  averment  of  the  imprisonment  of  the 
plaintiff  in  consequence  of  the  malicious  prosecution  did  not  con- 
vert the  action  into  trespass  for  false  imprisonment,  even  under  the 
absurd  refinements  of  the  common-law  pleaders  in  their  subtle  dis- 
tinctions between  trespass  vi  et  amiis  and  case. 

The  real  question  of  substance  presented  by  the  demurrer  is, 
whether  a  corporation  aggregate  is  liable  to  an  action  for  malicious 
prosecution.  The  old  doctrine  was  that  a  corporation  was  not  so 
liable,  because  malice  is  the  gist  of  the  action,  and  it  was  said  that 
malice  could  not  be  imputed  to  a  mere  legal  entity,  which  having 
no  mind  could  have  no  motive  and  therefore  no  malice,  and  this 
DaiTow  view  still  prevails  to  some  extent.  But  the  steady  process 
of  judicial  evolution  has  led  to  the  establishment  in  some  of  the 
courts  of  the  just  doctrine  of  the  civil  responsibility  of  a  corpora- 
tion for  the  acts  of  the  sentient  persons  who  represent  it,  and 
through  whom  it  acts,  and  of  the  liability  of  a  corporation  for  the 
acts  of  its  agents,  under  the  conditions  that  attach  to  individuals. 
Philadelphia  Railroad  Co.  v.  Qtiigley,  21  How.  202;  Ooodapeed  v. 
East  Haddam  Bank,  22  Conn.  630;  Vance  v.  Erie  Railway  Co,,  3 
Vroom,  334;  Copley  v.  Orover  d  Baker  Sewing  Machine  Co.y  2 
Woods,  494 ;  New  Orleans  Railroad  Co,  v.  Bailey^  40  Miss.  395. 
We  approve  this  doctrine,  and  hold  that  a  corporation  may  be  held 
liable  for  a  malicious  prosecution  conducted  by  its  officers  and 
agents,  just  as  if  the  corporation  was  a  natural  person. 

Judgment  reversed,  demurrer  overruled  and  cause  remanded. 

KoTB  BT  THB  BspoBTKB.— The  doctrine  of  ihis  case  was  held  in  Wheless  ▼.  Second  Nai, 
Bank,  1  Bazt.  400;  8.  c^  85  Am.  Rep.  788. 

The  leading  case  on  this  precise  question  is  Ooodtpeed  t.  Ecut  HcUidam  Bank,  22  Conn, 
oao,  holding  the  doctrine  of  the  principal  case.  Chubch,  C.  J.,  deUvered  the  prevailing 
opinion,  in  which Waitb,  J.,  concurred;  Ellswobth  and  Hixmah,  JJ.,  dissented;  SroBBa, 
X,  haTlng  tried  the  cause  below,  did  not  sit.  CHOBca,  C.  J.,  said:  **  These  institutions  have 
0O  mnltlpUed  and  extended  within  a  few  years,  that  they  axe  connected  with,  and  In  gmat 
dnigree  influence,  all  the  business  transactions  of  this  countiy,  and  give  tone  and  charactor, 
CO  some  extent,  to  society  Itself.  We  do  not  complain  of  this ;  but  we  say,  that  as  new 
relations  from  this  cause  are  formed  and  new  interests  created,  legal  principles,  of  a  prao- 
tleal  rather  Xhan  of  a  technical  or  theoretical  Character,  must  be  applied"  **  The  views  d 
ibe  old  lawyers,  rsgarding  the  real  nature,  power,  and  responsibilities  of  corporations,  to 
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a  great  extoDt,  are  exploded  In  modem  times,  and  it  Is  believed  that  now  these  bodies  are 
brought  to  the  same  cMl  liabilities  as  natural  persons,  so  far  as  this  can  be  done  pnteU' 
cally,  and  consistently  with  their  respectiTe  charters.  And  no  good  reason  is  disooveired 
vhy  this  should  not  be  so ;  nor  why  it  cannot  be  done,  in  a  case  liko  this,  without  violating 
any  sensible  or  useful  principle."  "But  after  all,  the  objection  to  the  remedy  of  this 
plaintiff  against  the  bank  in  Its  corporate  capacity,  is  not  so  much  that  as  a  corpc»BtioB  it 
cannot  be  made  responsible  for  torts  committed  by  its  directors,  as  that  it  cannot  be  sob- 
Jected  for  that  species  of  tort  which  essentially  consists  in  motive  and  intentioD.  The 
claim  is,  that  as  a  corporation  is  ideal  only,  It  cannot  act  from  malice,  and  therefore  cannot 
commence  or  prosecute  a  malicious  or  vexatious  suit.  This  syllogism  or  roaaoning  might 
have  been  very  satisfactory  to  the  schoolmen  of  former  days;  more  so,  we  think,  than  to 
the  Jurist  who  seeks  to  discover  a  reasonable  and  appropriate  remedy  for  every  wroog. 
To  say  that  a  coipomtion  cannot  have  motives  and  act  from  motives,  is  to  deny  the  evi- 
dence of  our  senses,  when  we  see  them  thus  acting,  and  effecting  thereby  rssulta  of  the 
greatest  importance,  every  day.  And  if  they  can  have  any  motive,  they  can  have  a  bad 
one  ;  they  can  intend  to  do  evil  as  well  as  to  do  good.  If  the  act  done  is  a  oorporate  ens, 
BO  must  the  motive  and  intention  be.  In  the  present  case,  to  say  that  the  vexatious  soiW 
as  it  is  called,  was  instituted,  prosecuted,  and  subsequently  sanctioned,  by  the  bank,  ia 
the  usual  modes  of  its  action ;  and  still  to  claim,  that  although  the  acts  were  those  of  the 
bank,  the  intention  was  only  that  of  the  individuaf  directors,  is  a  distinction  too  rslinedt 
we  think,  for  practical  application." 

The  contrary  view  was  taken  in  Oiocfeyv.  Montgomery  and  WetAFtJint  ILR.  CbL,S7 
Ala.  (N.  8.)  660.  The  court  there  said:  '*  It  was  supposed  at  one  time  thas  aa  actios  for  a 
tort  would  not  lie  against  a  corporation.  But  this  idea  has  been  long  since  exploded,  and 
the  tendency  of  the  law  in  our  day  is  to  extend  the  application  cf  all  legal  remedies  to  cof^ 
porations,  and  to  asaimflate  them  as  far  as  possible,  in  their  legal  duties  and  respooaibiU- 
ties,  to  Individuals.^'  "  But  it  seems  to  be  the  law,  that  inasmuch  as  a  malicioiis  motive 
and  a  criminal  intent  cannot  be  attributed  to  a  corporation,  in  its  c(»porate  capacity.  It  is 
not  indictable  for  those  crimes,  of  which  malice  or  some  spedflc  criminal  intent  Jsaa  casm 
tial  ingredient.  '*  ''  The  distinction  seems  to  be  between  acts  injurloos  in  their  effects,  and 
for  which  the  actor  is  liable  without  regard  to  the  motive  which  promised  them,  and  coo- 
duct,  the  character  of  which  depends  upon  the  naotive,  and  wUch  apart  from  soch  moliva 
cannot  be  made  the  ground  of  a  legal  responsibility.  If  this  distinction  is  well  taken,  it 
would  follow  that  since  a  corporation,  as  such,  is  incapable  of  malice,  it  is  not  liable  to  be 
sucvl  for  a  malicious  prosecution.''  **And  such  appears  to  ns  to  be  the  better  optaiOB* 
although  we  are  aware  that  the  authorities  which  seem  to  sustain  the  idea  that  aa  actkai 
for  a  malicious  prosecution  may  be  maintained  against  a  corporation."  This  ia  founded 
on  Childs  v.  Bank,  87  Mo.  213,  and  on  dicta  in  StephertB  v.  Midland  Cauntiea  Oou,  10  En^ 
852,  and  McClellan  v.  Cumberland  Bank,  ^  Me.  566w 

The  case  of  GiUeU  v.  Mo.  Vailey  B.  R.  Co.,  65  Mo.  315;  s.  c,  17  Am.  Rep.  eSS,  limltt 
CJiUda  V.  Bank  of  Slate  of  Miftaouri,  17  Mo.  213,  which  had  denied  the  liability  of 
tions  for  assault  and  battery,  mahdoiis  prosecution,  or  slander;  and  admi^  that 
tions  may  be  liable  in  such  actions,  if  the  act  comes  within  the  purview  of  their 
powers  and  is  within  the  scope  of  the  agent's  authority,  or  is  ratified.  But  tho  allecaA 
malicious  prosecution  there  being  a  criminal  prosecution  for  embezzlement^  it  was  hdd 
that  this  was  not  within  the  scope  of  the  corporation's  general  or  special  powtera, 
therefore  the  action  would  not  lie. 

On  the  authority  of  the  OiUett  case,  the  case  of  Inn  Mountain  Bank  v. 
Bank,  4  Mo.  App.  606,  holds  that  a  corporation  may  be  liable  for  a  malidaos 
and  says,  "  there  has  been  a  complete  change  in  the  rulings  In  this  r&ipeet  siaoe  ClkOds  t. 
Bank  of  MUtaouri  was  determined. "  The  case  of  Carter  v.  flbtee  Machine  Ok^  M  If  d.  SM^ 
was  exacUy  like  the  OfUett  case  in  drcnmstances,  and  it  was  held  that  altbosich 
ration  is  liable  to  an  action  for  malicious  prosecution,  yet  in  muh  a  ease  the  agesit 
shown  to  have  express  authority  for  his  act,  or  it  must  have  been  ratllled . 

The  doctrine  of  the  principal  case  was  held  in  Fonce  v.  Srie  By.  Co.,  fi  N.  J.  I* 
The  court  rested  upon  English  cases,  hereinafter  cited,  and  said :  ""ITaetloas 
libel,  for  vexatious  suits,  for  vexatiously  and  maliciously  obstractiBg  another 
ness,  for  willful  trespasses,  and  for  assault  and  battery,  in  eadi  of  wliieh  tte 
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intent  of  the  mind  are  directly  inyolved,  can  be  maintained  against  a  corporation  aggr^ 
gate,  no  reasons,  founded  on  principle,  can  be  suggested  why  an  action  for  malicious 
prosecution  should  not  also  be  sustainable  against  a  corporation."  "  When  the  nature  of 
the  action  is  considered,  it  comes  strictly  within  the  principles  by  which  the  actions  above 
enumerated  are  maintainable."  **  To  hold  a  corporation  amenable  to  this  particular  action 
is  strictly  in  accordance  with  well-settled  legal  principles."  The  action  "  involves  nothing 
niore  than  a  wrongful  act  intentionally  done.'* 

The  same  was  held  In  Fen  ton  v.  Wilmm  Sewing  Machine  Co  ,  9  Phila.  189,  where  the  au- 
thorities are  exhaustively  reviewed.  So  in  Copley  v.  Chraver  <&  Baker  Setoing  Machine  Co., 
S  Woods,  494  (Alabama  Federal  Circuit),  where  the  OwAey  case  was  disapproved.  The  court 
fsaid:  **  It  is  not  true  that  a  corporation  has  no  mind.  Its  mind  is  the  joint  product  of  the 
minds  of  Its  officers  and  directory  in  a  united  organization,  and  in  point  of  fact  corpora- 
tions bring  into  their  service  the  highest  order  of  ability  and  the  best  executive  talent  in 
the  country."    This  is  rested  chiefly  on  Kailroad  Co.  v.  Quigley^  21  How.  202. 

In  Stevens  v.  Midland  Counly  Ry.  Co.,  10  Exch.  S^Z*  Alderson,  B.,  obiter  expressed  an 
opinion  that  the  action  would  not  lie,  but  the  decision  was  put  on  another  ground.  In 
Whitfield  V.  Ity.  Co ,  E.  B.  &  E.  115,  Lord  Campbell  overruled  a  demurrer  in  such  an 
action,  observing,  "  there  may  be  great  difficulty  In  saying  that  under  certain  circum- 
stances express  malice  may  not  be  Imputed  to  and  proved  against  a  corporation." 

A  corporation  is  civilly  liable  for  vexatlously  obstructing  one's  trade,  Qreen  v.  London 
Onmilma  Co.,  7  C.  D.  (K.  S.)  290;  for  assault,  East  Counties  Ry.  Co.  v.  Broom,  6  Exch.  814; 
Moore  v.  Fitehbvrgh  RaHroad,  4  Gray,  465;  Hanstm  v.  European  <£  N.  A.  By.  Co.,6Z  Me. 
84;  s.  c,  16  Am.  Rep.  404;  McKinley  v.  Chicago,  etc.,  R.  Co.,  44  Iowa,  814;  s.  o.,  24  Am. 
Rep.  748 ;  Paaenger  B.  Co.  v.  Young,  21  Ohio  St.  518 ;  s.  c,  8  Am.  Rep.  78;  for  false  Im- 
prisonment, Owitey  V.  B.  Co.,  aupra:  for  libel,  PhiUu,  etc.,  R.  Co.  v.  Quigley,  21  How.  202; 
for  nuisance.  First  Baptigt  CTiurcTi  v.  R.  Co.,  5  Barb.  79;  and  may  be  Indicted  for  obstruct* 
Ittg  a  highway,  Reg.  v.  Qi.  North  of  Eng.  Ry.  Co.,  9  Q.  B.  815 ;  for  libel.  State  v.  Atchison, 
S  lica,  ?J9 ;  s.  c,  81  Am.  Rep.  668;  for  Sabbath  breaking,  State  v.  Bait.  <k  C.  R.  Co.,  15  W. 
Ta.  562,  po^f ;  and  may  be  punished  for  contempt,  Peoj^e  v.  Albany  d:VLR.  Co.,  12  Abb. 
Pr.  171 ;  s.  c,  20  How.  Pr.  8:8. 

In  Firvt  Nat.  Bk.  of  Carlisle  v.  Graham,  100  U.  S.  699,  the  court  remarked:  "Corpora- 
tions are  liable  for  every  wrong  they  commit,  and  In  such  cases  the  doctrine  of  ultra  vires 
bas  no  application.  They  are  also  liable  for  the  acts  of  their  servants  while  such  servants 
mre  engaged  In  the  business  of  their  principal.  In  the  same  manner  and  to  the  same  extent 
tliat  individuals  are  liable  under  like  circumstances.  Merchants*  Bank  v.  State  Bank,  10 
WaO.  646.  An  action  may  be  maintained  against  a  corporation  for  Its  malicious  or  negll« 
sent  torts,  however  foreign  they  may  be  to  the  objects  of  Its  creation  or  beyond  Its  granted 
powers.  It  may  be  used  for  assault  and  battery,  for  fraud  and  deceit,  for  false  imprison* 
jnent,  for  malicious  prosecution,  for  nuisance  and  for  libel.  In  certain  cases  it  may  be 
Indicted  for  misfeasance  or  non-feasance  touching  duties  Imposed  upon  It  in  which  the 
jmblic  are  interested.  Its  offenses  may  be  such  as  will  forfeit  Its  existence.  P.W.&B, 
B.  R.  CV>.  V.  Q^igley,  21  How.  209;  2  Walt*s  Actions  and  Defenses,  837, 838,  889 ;  Angell  & 
Ames  on  Ck>rp.,  $$  186, 886;  Oooley  on  Torts,  119.  120." 

In  Edwards  v.  Midland  Ry.  Co.,  Q.  B.  Div.,  Dec.  16, 1880,  48  L.  T.  (N.  5.)  694,  a  question 
reserved  was,  whether  a  corporation  could  be  liable  for  an  act  which  required  malice  In 
order  to  be  actlonaUe.  Fry,  J.,  held  that  the  comi>any  were  liable.  We  extract  the  fol- 
Ivwing  trom.  his  opinion: 

**  The  question  which  I  have  to  determine  Is  this,  whether  or  no  a  railway  company  can 
be  liable  in  an  action  formalldons  prosecution.  Qlie  malice  which  will  support  a  cause  of 
•eCion  need  not  be  express.  It  may  be  implied  from  a  wrongful  act  being  done  without 
Jnat  cause  or  excuse,  and  It  Is  enough  therefore  if  such  malice  can  be  attributed  to  a  raU- 
wmy  company.  It  Is  obvious  that  great  evils  would  arise  If,  on  the  ground  that  a  corpora- 
tfoB  can  have  no  mind,  and  therefore  can  have  no  malice,  a  corporation  were  able  to 
iBcape  from  that  Uabfllty  which  if  they  were  not  incorporated  they  would  have  to  bear." 

**1Tow  how  do  the  authorities  stand?  They  stand  In  this  way:  The  question  came  before 
Oonrt  of  Bzoheqner  In  Stevens  v.  Midland  Bailvxiy  Co.,  10  Bx.  852,  and  three  Judges 
their  opinion  In  that  case.  Au>erson,  B.,  went  upon  the  proposition  that  In 
to  anpport  tiie  action  it  must  be  shown  that  the  defendant  was  actuated  by  anlmuft 
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In  bis  mind,  and  that  a  corporation  has  no  mind.    The  two  other  learned  Judges,  Pl&tt,  Bl, 
and  Mabtim,  B.,  vitht>ut  expressly  dissenting  from  that  proposition,  declined  to  ennndsto 
it,  and  determined  the  case  upon  the  ground  that  there  was  not  sufficient  eTidenoeoC 
authority  to  affect  the  defendants,  the  railway  company.    That  case,  thez^ore,  so  far  as 
it  bears  npon  the  present  Inyestigatlon,  is  the  authority  only  of  the  very  eminent  Judge 
Aldbbson,  B.    Now  has  that  case  been  followed  f   Mr.  Powell  says  it  has  been  followed  by 
a  case  in  Australia,  in  which  the  chief  Judge,  differing  from  his  two  learned  brethren,  fol> 
lowed  the  decision  of  Aldkrson,  B.    la  that  decision  of  Alokrson,  B.  ,  consistent  witfa 
other  authorities  which  bear  upon  the  same  question —I  mean  the  question  of  malice  in  a 
corporation  f    Now  so  far  back,  i  find,  as  the  great  trial  on  (^  Warranto  of  Rex  y.  Ctttf 
of  London t  the  point  appears  to  have  been  considered.  There  it  appears  SArxDKBS,  U  C.  J., 
allowed  a  demurrer,  according  to  the  statement  of  the  pleadings  whidi  I  find  in  a  nois 
appended  to  WhUJkldr.  South-Eastern  Railway  Ct),  in  1  £1.  BI.  &  £0. 128,  and  wliich  no  doubt 
therefore  is  correct,  and  contemplated  the  proposition  that  a  corporation  ag|gregate  oonld 
be  charged  with  maliciously  publishing  a  libel.    No  doubt  it  may  be  said  that  that  dedskm 
is  on  some  grounds  not  of  the  greatest  weight,  that  is  to  say,  it  was  a  decision  wliich  li 
often  considered  to  havo  been  affected  by  political  as  well  as  by  legal  ocmsideratioas. 
Still  it  was  tho  decision  of  a  very  great  and  very  eminent  Judge.  Then,  again ,  the 
arose  for  decision  in  the  case  of  Yarborough  v.  Bank  of  JBngland,  16  Bast«  6,  and 
Lord  Elucnborouoh  referred  to  an  earlier  case,  I  think  in  1871,  of  Argent  t.  l>ean  and 
Chapter  of  St.  PatWa.    There  he  says  the  action  was  *  for  a  false  return  to  a  mandamus 
respecting  an  election  to  a  verger^s  place  in  that  cathedral,  and  no  objection  was  mate 
that  tho  action  would  not  lie.    Vidian's  Entries,  p.  1,  is  an  action  for  a  false  return  against 
the  mayor  and  commonalty  of  the  city  of  Canterbuiy,  for  a  false  return  to  a  writ  of  maa> 
damns  to  restore  an  alderman  to  his  precedency  of  place,  etc    It  states  the  masror  and 
corporation  as  attached  to  the  answer,  and  the  return  as  falsely  and  malleioaslty  mada. 
The  Instances  of  actions  against  corporations  for  false  returns  to  writs  of  mandamna.  whicfa 
are  so  often  directed  to  them,  must  be  numberiess,  thou^^  I  have  not  found  many  oC  tbem 
in  the  books  of  entries.*    Tho  question  again  came  before  the  court  for  consideration  in 
the  cace  of  WfiUndd  v.  South-EagLem  Railway  Co.,  81  L.  T.  (O.  S.)  113;  97  L.  J.  SSa,  Q.  B.; 
1  Ell.  Bl.  &  E.  1^  where  a  count  against  a  railway  company  as  a  corporation  aggregste 
was  held  good  on  demurrer,  and  there  Lord  Campbell  said :  *  The  demurrer  to  the  deriaim- 
tion  in  this  case  can  only  bo  supported  on  the  ground  that  the  action  will  not  lie  vithovft 
proof  of  express  malice,  as  contradistinguished  from  legal  malice.    But  if  we  yield  to  the 
authorities  which  say  that  in  an  action  for  defamation  malice  must  be  alleged  (noiwtth- 
standing  authorities  to  tho  contrary),  this  allegation  may  be  proved  by  showing  that  the 
publication  of  a  libel  took  place  by  order  of  the  defendants,  and  was  therefore  wrongful, 
although  the  defendants  had  no  ill>wiU  to  the  plaintifb,  and  did  not  mean  to  injure  them. 
Therefore  the  ground  on  which  it  is  contended  that  an  action  for  a  libel  cannot  poeafbly  be 
maintained  og^nst  a  corporation  an^^gate  fails.    But  considering  that  an  action  of  tort 
or  of  trespass  will  lie  against  a  corporation  aggregate,  and  that  an  Indicbnent  may  be  pt^ 
ferred  against  a  corporation  aggr^^te  both  for  commission  and  omission,  to  be  fbPowed 
up  by  fine,  although  not  by  imprisonment,  there  may  be  great  difficulty  in 
under  certain  circumstances  express  malico  may  not  be  imputed  to  and  proved  i 
corporation.  *  He  held,  therefore,  that  it  clearly  might  be  imfdied,  and  therefore  in 
cases  express  malice  mic^t  be  proved.  Then,  again,  in  Oreen  v.  London  General  Oatntbat 
Co.,  1  L.  T.  (N.  S.)  95;  7  C.  B.  (N.  S.)  890,  a  similar  question  came  before  the  OoartaT  Oobh 
mon  Pleas.  The  marginal  note  is  to  this  effect:  *  A  corporation  aggregate  may  bellahleto 
an  action  for  intentional  acts  of  misfeasance  by  its  servants,  provided  they  are : 
connected  with  the  scope  and  object  of  its  Incorporation . '    The  allegation  there 
the  placing  and  driving  of  omnibuses  in  tho  manner  complained  of  was  done  wimgfliHy^ 
vexatiously  and  maliciously,  and  Judgment  was  delivered  by  Erlx,  C  J.    He  said: 
is  an  action  against  the  defendants  for  wrongfully,  vexattoasly  and  malidoualy 
with  the  plaintiff's  rights  by  causing  their  vehicles  to  be  driven  In  such  a 
obstruct  and  molest  the  plaintiff  in  the  use  of  the  highway.    The  declaration 
ous  grievances  of  that  general  character.    To  this  declaration  there  is  a  dannrrer 
for  our  decision  the  question  whether  the  action  will  lie.    The  ground  of  the  denn 
that  the  declaration  charges  a  willful  and  Intentional  wrong,  and  that  the 
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being  a  corporation,  cannot  be  guilty  of  such  a  wrong,  and  therefore  the  action  will  not 
He.*   I  pause  to  observe  that  to  my  mind  it  is  equally  absurd  to  suppose  that  a  body  cor- 
porate can  do  a  thing  willfully,  which  implies  will,  intentionally,  which  implies  intention, 
or  maliciously,  which  implies  malice.    They  are  all  acta  of  the  mind,  and  one  is  no  more 
capable  of  being  done  by  a  corporation  aggr^iate  than  the  other;  so  if  there  is  absurdity 
in  the  one  case  there  is  equal  absiuxlity  In  aU  the  others.    The  judgment  proceeds:    *  But 
the  whole  of  the  acts  that  are  charged  against  the  defendants  are  acts  connected  with 
driying  Tehiclea,  and  the  defendants  are  a  company  incorporated  for  the  purpose  of  drly- 
ing  onmibuses.  and  therefore  the  acts  allied  to  have  been  done  by  them  are  all  acts 
which  are  within  the  scope  and  object  of  their  formation     Unless  the  acts  charged  were 
wrongfully  done  the  plaintiff  of  course  would  have  no  groimd  of  complaint.   We  are  clearly 
of  opinion  that  the  action  lies,  and  there  are  abundant  authorities  to  warrant  that  opinion* 
The  whole  course  of  the  authorities,  from  the  case  of  Tarbvrottoh  v.  Bemk  of  Englaiidt  10 
East,  6k  down  to  WhUJleld  v.  South-Ikutern  Railuxiy  Co.,  1  £11.  Bl.  A  E.  115  (which  is  the 
case  I  just  now  referred  to),  which  was  in  reality  an  action  against  the  Electric  Telegraph 
Company,  shows  that  an  action  for  a  wrong  wiU  lie  against  a  corporation  where  the  thing 
that  is  complained  of  is  a  thing  done  within  the  scope  of  thdr  Incorporation,  and  is  one 
whidi  would  constitute  an  actionable  wrong  if  committed  by  an  individual.    The  doctrine 
relied  on  by  Mr.  Giffard  — that  a  corporation,  having  no  soul,  cannot  be  actuated  by  a 
malicious  Intention  —  Is  more  quaint  than  substantial.*    In  other  words,  I  understand  the 
Court  of  Common  Fleas  in  that  case  to  have  disregarded  as  quaint  and  not  substantial  the 
rtUio  decidendi  of  Aldkbson,  B^  in  the  case  of  Stevetu  v.  Midland  RaUtoay  Co,,  10  Ex.  352. 
In  my  judgment,  therefore,  that  dictum  or  decision  of  his  has  been  overruled,  or  rather 
has  not  been  followed  by  a  court  of  co-ordinate  jurisdiction.    Therefore  I  feel  myself  at 
liberty,  in  that  condition  of  the  authorities,  and  as  at  liberty  I  think  I  am  bound  to  decide 
oooording  to  what  I  conceive  to  be  the  true  view  of  the,  law.    That  being  so,  it  only 
remains  to  inquire  whether  or  no  this  was  done  within  the  scope  of  the  incorporation. 
Now  those  great  railway  corporations  are  bound  to  maintain,  and  In  fact  they  do  maintain, 
police  for  the  purposes  of  restricting  the  conunission  of  crime  upon  their  railways,  and 
the  observations  in  the  judgment  of  Lord  Blackbubit,  then  a  member  of  the  Court  of 
Qaeen^s  Bench,  in  the  case  of  Qoff  v.  Great  Northern  Baihoay  On.,  3  L.  T.  (N.  8.)  850;  80 
L.  J.  148,  Q.  B.,  show  that  in  his  view,  at  any  rate,  a  company  would  be  responsible  for 
the  arrest  by  their  police  of  persons,  supposing  the  arrest  was  wrongfully  efTected.    Can 
it  be  said  that  if  the  polios  whom  they  employ  conduct  a  prosecution  in  the  performance 
of  their  duties  as  officers  of  the  company,  it  is  not  done  in  the  scope  of  incorporation  of  the 
company?   The  company  take  to  themselves,  as  a  necessary  part  of  their  business,  the 
protection  of  property  which  is  intrusted  to  them  as  common  carriers  and  otherwise.    In 
Toy  Tlew  it  is  within  the  scope  of  their  Incorporation,  and  Is  not  like  a  thing  entirely  out- 
Bide  the  objects  of  their  business.   It  is  a  thing  which,  taking  into  account  the  nature  of 
their  hosineas,  they  could  not  reasonably  do  without,  and  do  not  do  without.   If  so,  It 
to  me  I  am  bound  to  hold  that  tho  company  may  be  responsible  for  malicious 
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Mandamut — to  muaMpdl  eorporationt  to  compel  tdecUan  of  proper 

for  adnertiamg, 

A  city  charter  voqaired  tbe  common  coancil  to  designate  not  to  exceed  four 
newspapers  haying  the  largest  circulation  in  the  city,  in  which  the  citjadwr- 
tising  should  be  done.  A  designation  was  made,  for  a  jear,  and  acted  apoo. 
but  the  relator  Insisted  and  produced  evidence  that  his  newspaper  had  a 
larger  circulation  in  the  city  than  some  of  those  designated.  The  piopriew 
tors  of  the  other  newspapers  were  not  made  parties.  IIM,  (1)  that  the  oonrt 
could  not  by  mandamus  compel  tiie  designation  of  any  parUcalar  news- 
papers  in  the  first  instance;  (2)  that  it  could  not  vacate  the  designation  of  a&j 
already  made,  nor  add  the  relator's  newspaper  to  thoee  already  desagiiAted; 
(8)  that  the  year  having  elapsed  for  which  the  desigpaation  had 
tiiis  remedy  is  not  appropriate. 


A 


PPEAL  from  order  .^or  mandamus.     The  opinion  states  tlia 

facts. 
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Eaeik  Covmi,  for  respondents.  Parties  contracting  with  munici- 
pal corporations  are  bound  to  take  notice  of  the  limitations  im- 
posed upon  them  by  law,  and  any  contract  contrary  to  snch  limita- 
tions is  Toid.    Donovan  y.  JV.  T.,  33  N.  Y.  293. 

Bapallo^  J.  By  section  3  of  title  2  of  the  charter  of  the  city  of 
Troy  (Laws  1873,  ch.  813,  p.  1216),  the  common  council  is  required 
to  '^  designate  not  t(^ exceed  four  newspapers  baring  the  largest 
circulation  in  the  city,  in  which  the  city  adrertising  shall  be  done^ 
only  on  the  order  of  the  common  council."  No  mode  of  ascertain- 
ing which  papers  have  the  largest  circulation  is  pointed  out  by  the 
statute,  and  consequently  that  question  is  left  open  as  one  of  fact^ 
to  be  determined  by  the  common  council. 

That  body,  at  a  regular  meeting  held  on  the  12th  of  March,  1878, 
designated,  as  official  newspapers  for  the  then  ensuing  year,  four 
newspapers  published  in  the  city,  viz.,  the  Troy  Daily  Press,  the 
Troy  Morning  Whig,  the  Trojan  Observer,  and  the  Troy  Evening 
Standard.  The  proceedings  of  the  meeting  at  which  this  designa- 
tion was  made  are  set  forth  in  the  moving  papers  on  this  applica- 
tion, but  they  do  not  disclose  what  evidence  the  common  council 
then  had  before  it  of  the  extent  of  the  circulation  of  the  various 
newspapers,  except  that  after  the  designation  of  papers  had  been 
made,  an  affidavit  of  one  of  the  relators  was  presented,  stating  that 
he  was  one  of  the  proprietors  of  the  Troy  Daily  Times,  which  paper 
had  the  largest  circulation  of  any  daily  newspaper  published  in 
said  city ;  that  deponent  believed  it  had  the  largest  circulation  of 
any  newspaper  published  in  said  city,  but  was  positive  that  it  was 
one  of  the  four  newspapers  published  in  said  city  having  the  largest 
cironlation  in  said  city.  With  this  affidavit  a  written  communica-- 
tion  from  the  relators  was  presented  to  the  common  council,  call* 
ing  attention  to  the  before  cited  provision  of  the  charter,  and  asking 
as  matter  of  right  that  the  Troy  Daily  Times  be  designated  as  one 
ct  the  official  papers  of  the  city. 

A  motion  to  reconsider  the  designation  was  made  after  the  pre- 
sentation of  these  papers,  but  failed,  and  the  relators  thereupon* 
applied  to  the  Supreme  Court  for  a  peremptory  mandamus,  require 
ing  the  common  council  to  designate  theirs  as  one  of  the  official 
newspapers.    This  application  was  based  upon  the  minutes  of  the 
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proceedings  before  set  forth,  and  upon  the  minntes  of  the  proceed- 
ings of  the  common  council  of  the  preceding  year,  which  showed 
tliat  at  a  meeting  held  on  the  5th  of  April,  1877,  a  report  of  a 
committee  on  printing  was  received,  setting  forth  the  circulation 
in  January,  February  and  March,  1877,  of  various  papers  in  th© 
city  of  Troy.  As  this  report  related  to  the  year  1877  it  cannot  be 
regarded  as  controlling  the  action  of  the  common  council  of  1878. 
The  application  was  further  supported  by  an  affidavit  of  the  pro- 
prietor of  the  Trojan  Observer,  that  he  did  not  know  what  the 
circulation  of  that  paper  was  for  the  two  n^onths  prior  to  March 
13,  1877  ;  that  it  was  issued  once  a  week ;  that  he  did  not  know 
that  its  circulation  was  to  exceed  2,000  copies.  An  affidavit  of  the 
manager  of  the  Evening  Standard,  a  daily  paper,  that  its  circula- 
tion was  between  2,100  and  2,500  copies  per  day,  on  and  before 
March  12,  1878.  An  affidavit  of  a  clerk  of  the  proprietor  of  the 
Troy  Morning  ^Vliig,  that  the  average  circulation  of  that  paper  for 
the  three  months  prior  to  the  12th  of  March,  1878,  did  not  exceed 
2,000  copies.  An  affidavit  of  the  proprietor  of  the  Troy  Daily 
Press,  that  its  average  daily  circulation  during  the  three  months 
next  preceding  March  13,  1878,  was  at  least  and  more  than  1,800 
copies ;  and  an  affidavit  of  one  of  the  relators,  that  their  paper,  the 
Troy  Daily  Times,  had  on  the  12th  of  March,  1878,  and  for  moxB 
than  three  months  previous  thereto,  an  average  daily  circulation  in 
said  city  of  upwards  of  3,000,  and  that  its  total  daily  circulation 
exceeded  G,000,  and  that  as  he  was  informed  and  beliered,  the 
four  newspapers  designated  by  the  common  coancil  were  not  the 
four  having  the  largest  circulation  in  said  city.  An  affidavit  of 
the  clerk  of  the  common  council,  that  at  the  meeting  at  which  the 
designation  was  made,  no  evidence  was  before  the  common  council 
as  to  the  circulation  in  said  city  of  any  of  the  newspapers  published 
and  circulated  therein,  except  the  before-mentioned  affidavit  pre- 
sented on  behalf  of  the  Troy  Daily  Times,  and  that  the  common 
council  refused  to  refer  it  to  the  city  attorney  to  ascertain  whic^ 
were  the  four  papers  having  the  largest  circulation,  and  no  com- 
mittee was  appointed  to  ascertain  that  fact.  An  affidavit  of  one  of 
the  proprietors  of  a  weekly  newspaper  called  the  Troy  Northern 
Budget  was  also  read,  stating  that  at  and  prior  to  the  12th  ol 
March,  1878,  it  had  an  average  circulation  in  said  city  at  each  iesne 
of  6,000  and  upwards,  and  was  one  of  the  four  newspapers  published 
in  said  city  having  the  largest  circulation  therein  ;  and  that  aa  ha 
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believed,  the  four  newspapers  designated  wore  not  the  four  having 
the  largest  circnlation  in  said  city. 

In  opposition  to  the  application  affidavits  were  read  as  follows* 
An  affidavit  of  the  president  of  the  common  conncil  setting  forth 
the  political  chai*acter  of  the  newspapers  published  in  the  city. 
That  the  Troy  Northern  Budget  was  published  only  on  Sunday, 
and  that  the  papers  designated  on  the  12th  of  March,  1878^  had 
accepted  the  appointment  and  published  the  city  advertising  ever 
since.  A  further  affidavit  of  R.  A.  Parmenter,  Esq.,  was  read, 
descriptive  of  the  various  newspapers  published  in  the  city,  from 
which  it  appears  that  the  Troy  Daily  Times  was  an  afternoon  paper 
issued  in  two  editions,  at  half-past  two  and  half-past  four  o'clock 
each  week  day,  and  the  Troy  Northern  Budget  was  issued  every 
Sunday  morning.  That  the  four  papers  designated  by  the  common 
council  on  the  12th  of  March,  1878,  each  claimed  to  be  an  official 
paper,  and  the  city  advertising  had  since  that  time  been  published 
in  those  papers. 

On  this  evidence  the  court  at  Special  Term  awarded  a  peremptory 
mandamus,  commanding  the  common  council  at  its  next  regular 
meeting  to  designate  the  Troy  Daily  Times  as  one  of  the  official 
papers  of  the  city  of  Troy. 

Under  the  charter  it  was  the  duty  of  the  common  council  to 
designate,  not  to  exceed,  four  newspapers.  It  was  therefore  dis- 
cretionary with  it  whether  to  designate  more  than  one.  The  Troy 
Daily  Times  claims  the  legal  right  to  be  designated,  alleging  that 
it  was  the  duty  of  the  common  council  to  designate  the  paper  or 
papers  having  the  largest  circulation  in  the  city,  and  that  it  answers 
that  description,  its  daily  circulation  in  the  city  being  upwards  of 
3,000,  while  that  of  neither  of  the  papers  designated  reaches  that 
figure,  that  of  the  Evening  Standard  being  placed  in  the  affidavits 
at  2,100  to  2,500,  the  Morning  Whig  at  2,000,  the  Daily  Press  at 
1,800  and  upwards,  and  as  to  the  Observer,  a  Sunday  paper,  its 
proprietor  stating  that  he  could  not  state  what  its  circulation  in 
tho  ci  ty  was,  and  did  not  know  that  it  exceeded  2,000.  The  Northern 
Budget,  another  Sunday  paper,  not  designated,  claimed  a  circulation 
at  each  issue  of  6,000.  In  answer  to  this  evidence  it  appeared  that 
ihe  Troy  Daily  Times  issued  two  afternoon  editions,  and  it  was  not 
claimed  that  it  circulated  3,000  copies  of  each  edition,  and  the 
presumption  is  that  the  3,000  copies  claimed  to  be  circulated  in  the 
miy  vere  the  aggregate  of  the  two  editions. 
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Assuming,  however,  that  the  eyidence  is  sufficient  to  establish 
that  the  Troy  Daily  Times  had  the  largest  circulation  in  the  city, 
and  that  the  common  council  erred,  or  Tiolated  its  duty  in  not 
designating  it  as  one  of  the  official  papers,  the  case  presents  ques- 
tions of  importance,  and  of  no  small  difficulty.  The  first  is  whether 
the  legislative  direction  to  the  common  council  to  designate  the 
papers  having  the  largest  circulation  vests  in  those  papers  a  legal 
right  to  be  employed,  which  can  bo  enforced  by  mandamus  at  their 
instance,  or  whether  it  is  a  provision  intended  for  the  benefit,  not 
of  the  newspapera,  but  of  the  public,  to  secure  the  most  extensive 
and  efficient  advertising,  and  for  a  willful  violation  of  which  duty 
the  common  council  are  answerable  to  the  public  by  indictment  or 
otherwise  and  not  to  the  newspapers.  For  an  injury  inflicted  upon 
an  individual,  by  neglect  or  violation  of  a  public  duty,  the  officer 
may  be  responsible  both  to  the  public  and  to  the  individual  injured, 
and  in  case  of  the  neglect  of  a  duty  enjoined  by  law  for  the  pro- 
tection of  the  persons  or  property  of  individuals,  its  performanoe 
may  in  general  be  compelled  by  mandamus  at  the  instance  of  any 
person  interested.  But  there  is  great  room  for  doubt  whether  a 
statutory  provision  directing  a  municipal  corporation  to  employ  a 
designated  class  of  labor,  in  order  that  the  service  may  be  well  per- 
formed, vests  in  the  persons  answering  the  desiguation,alegal  right 
to  be  employed,  and  gives  them  a  standing  in  court.,  to  compel  the 
municipal  body  to  employ  them.  But  passing  that,  the  further 
question  remains,  whether  when  the  duty  of  selecting  the  persons 
to  be  employed  is  imposed  by  law  upon  a  public  body,  and  the  ques- 
tion whether  they  possess  the  necessary  qualifications  is  one  of  fact» 
to  be  determined  by  it,  no  particular  mode  of  determining  the  fact 
being  provided  by  law,  and  the  public  body  has  exercised  this 
power,  and  made  the  selection,  its  action  can  be  reviewed  by  man- 
damus, and  it  can  be  compelled  by  that  proceeding  to  appoint  par- 
ticular persons,  on  their  allegation  that  in  fact  they  and  not  the 
persons  actually  selected  possess  the  prescribed  qualifications. 

The  office  of  the  writ  of  mandamus  is  in  general  to  compel  the 
performance  of  mere  ministerial  acts  prescribed  by  law.  It  may 
also  be  addressed  to  subordinate  judicial  tribunals,  to  compel  them 
to  exercise  their  functions,  but  never  to  require  them  to  decide  in 
a  particular  manner.  It  is  not,  like  a  writ  of  error  or  appeal,  a 
remedy  for  erroneous  decisions.  Judges  of  Orieida  Common  Pleas 
V.  People,  18  Wend.  92-99,  and  cases  cited.    This  principle  applies 
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to  every  case  where  the  duty,  performance  of  which  is  sought  to  be 
compelled,  is  in  itsnatnrejndicialyorinyolves  theexerciseof  judicial 
power  or  discretion,  irrespectiye  of  the  general  character  of  the  offi- 
cer or  body  to  which  the  writ  is  addressed.  A  subordinate  body 
can  be  directed  to  act,  bnt  not  how  to  act,  in  a  matter  as  to  which  it 
has  the  right  to  exercise  its  judgment.  The  character  of  the  duty, 
and  not  that  of  the  body  or  officer,  determines  how  far  performance 
of  the  duty  may  be  enforced  by  mandamus.  Where  a  subordinate 
body  is  vested  with  power  to  determine  a  question  of  fact,  the  duty 
is  judicial,  and  though  it  can  be  compelled  by  mandamus  to  deter- 
mine the  fact,  it  cannot  be  directed  to  decide  in  a  particular  way, 
however  clearly  it  be  made  to  appear  what  the  decision  ought  to  be. 
This  principle  was  applied  to  an  assessor  in  Howland  v.  Eldredge^ 
43  N.  Y.  457,  461,  and  is  there  recognized  as  an  established  and 
Quiversal  rule. 

The  duty  of  selecting  the  newspapers  having  the  largest  circula- 
tion in  the  city  being  imposed  upon  the  common  council,  the 
power  to  determine  as  matter  of  fact  which  papers  have  the  largest 
circulation  is  necessarily  vested  in  that  body. 

The  most  that  can  be  done  by  mandamus  is  to  compel  the  com- 
mon council  to  determine  the  question  and  designate  the  paperS 
with  reference  to  the  statutory  requirement;  but  I  apprehend  that 
it  was  not  the  province  of  the  court  to  determine  the  question  of 
fact  in  the  first  instance,  and  direct  what  particular  paper  or  papers 
should  be  designated.     This  view  was  taken  by  the  Oeneral  Term 
in  the  First  Department  in  the  case  of  People  v.  Brennan,  39  Barb. 
651.     The  mayor  and  comptroller  of  the  city  of  New  York  were 
empowered  by  law  to  designate  four  papers  haviug  the  largest  cir- 
culation.    The  mayor  and  comptroller  differed  as  to  the  papers  to 
be  designated,  the  comptroller  insisting  that  the  papers  should  be 
those  having  the  largest  daily  circulation  within  tho  city,  and  the 
mayor  contending  that  tho  largest  circulation  generally   was  in- 
tended.    On  proofs  showing  which  papers  had  the  largest  general 
AaSij  circulation,  a  peremptory  mandamus  was,  on  the  relation  of 
the  mayor,  granted  at  Special  Term  requiring  the  comptroller  to 
unite  with  the  relator  in  designating  four  papers  named  in  tho  writ. 
n7he  General  Term  agreed  in  the  construction  put  upon  tlie  statute 
by  the  mayor,  bnt  said  that  as  the  determination  which  four  papers 
Y%^  the  largest   daily  circulation  involved  an  adjudication  upon 
ibe  question  of  &ct,  they  did  not  see  upon  what  principle  a  man- 
Vol.  XXXI 7— 64 
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damns  could  issae  comniandiDg  the  comptroller  to  unite  ia  the  de- 
signation of  certain  papers  named  in  the  writ.  That  the  oonrt 
could  by  mandamus  compel  the  mayor  and  comptroller  to  meet  and 
act  in  the  matter,  but  not  to  ajt  in  a  particular  manner.  The 
order  was  accordingly  modified  so  as  to  direct  the  issuing  of  a  man- 
damus requiring  the  comptroller  to  unite  with  the  mayor  in  desig- 
nating the  four  papers  having  the  largest  daily  circulation  generally. 
In  the  present  case  the  CTideuce  seems  to  haye  been  quite  satisfac- 
tory to  the  court  that  the  relator's  paper  should  be  one  of  those  desig- 
natedy  but  if  it  was  within  the  power  of  the  court  in  this  case  to 
order  the  common  council  how  to  decide,  or  to  designate  any  par- 
ticular paper,  it  would  be  equally  in  its  power  to  do  so  in  cases  in- 
Tolving  nicely  balanced  and  difficult  questions;  and  the  duty  of 
designating  official  papers  for  every  oitj  in  the  State  could  be  trans- 
ferred from  the  officers  charged  by  law  with  that  duty,  to  the  courts 
of  justice. 

If  the  common  council  have  willfully  violated  or  disregarded  a 
duty,  enjoined  upon  them  by  law,  they  should  be  responsible  in 
some  form.     But  aside  from  the  legal  questions  which  have  been 
considered,  there  are  serious  practical  difficulties  in  the  way  of  ap- 
plying the  particular  remedy  given  by  the  order  appealed  from. 
The  four  papers  designated  have  acted  under  their  appointment 
They  are  not  parties  to  this  proceeding,  and  -their  appointment 
would  not  be  vacated  by  any  judgment  which  could  be  rendered 
herein.     There  would  in  that  case  be  five  official  papers  when  the 
law  authorizes   only  four.    It  would  be  difficult  to  say  that  the 
claims  of  the  papers  appointed  by  the  common  council,  for  services 
rendered,  could  be  successfully  resisted  by  the  city  on  the  ground  of 
any  invalidity  in  their  appointment    The  effect  of  the  mandamus 
would  be  to  compel  the  appointment  of  a  fifth  paper  without  dis- 
turbing that  of  the  other  four.     A  very  clear  case  should  be  made 
out  to  induce  the  court  to  subject  the  city  to  this  additional  expense^ 
and  wo  do  not  find  the  right  of  the  relators  to  a  mandamus  so  plain  as 
to  justify  that  course.     We  think  that  the  view  of  the  (General  Term 
in  the  First  Department  is  the  correct  one,  and  that  the  most  that 
should  be  done  in  such  a  case  by  mandamus  would  be  on  a  proper 
application,  and  satisfactory  proof  that  the  statutory  direction  had 
been  disregarded,  to  command  the  common  council  to  meet  and 
designate  not  exceeding  four  papers  having  the  largest  circniatkm 
in  the  city  of  Troy.    But  a  mandamus  in  that  form  woald  not  ha 
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Appropriate  now^  as  the  year  has  elapsed  for  which  the  designation 

shonld  have  been  made. 

The  orders  of  the  General  and  Special  Terms  should  be  reversed 

and  the  application  denied,  without  costs. 

Orders  reversed. 
All  concur. 


FOWLEB  y.  BUTTBKLY. 

(78  N.  Y.  68.) 

Inmiranee  —  t^e — a$iignment  in  fnmd  cf  vfife, 

A  hiubaDd  procuied  an  insarance  upon  his  life  for  the  benefit  of  his  wife,  and 
delivered  her  the  policy.  Afterward,  without  consideration,  and  without 
any  design  to  part  with  her  property  therein,  bat  by  the  undue  influence 
and  control  of  her  husband,  she  was  induced  to  execute  an  assignment  of 
the  policy,  without  any  knowledge  of  the  purpose  or  purport^  to  a 
third  person,  who  assigned  it  to  a  fourth,  and  these  assignees  paid  the  pre- 
miums. In  an  action  on  the  policy,  wherein  the  wife  was  made  a  party  by 
order  of  interpleader,  held^  that  she  was  entitled  to  the  amount  of  the 
insurance,  independent  of  the  question  whether  the  policy  was  assignable 
under  the  statute. 

ACTION  on  a  policy  of  life  insurance,  originally  brought  against 
the  insurer,  the  widow  of  the  insured  being  afterward  substi- 
tuted as  defendant,  the  amount  of  the  policy  being  paid  into  court  by 
the  insurance  company.  The  policy  insured  the  life  of  Butterly  '*  in 
the  amount  of  $5,000,  until  the  6th  day  of  September,  in  the  year  1882, 
or  until  his  decease  in  case  of  his  death  before  that  time,  and  the  said 
company  do  hereby  promise  and  agree  to  and  with  the  said  assured 
well  and  truly  to  pay,  or  cause  to  be  paid,  the  said  sum  insured  to 
the  said  insured,  within  ninety  days  after  the  termination  of  this 
assurance  as  aforesaid,  or  in  case  he  shall  die  before  that  time,  then 
to  Henrietta  Butterly,  wife,  if  living,  otherwise  to  Alice  V.  Butterly, 
daughter  of  the  said  assured.''  Butterly  paid  the  premiums  to 
October  13, 1872,  and  on  that  day  executed  and  delivered  an  assign- 
ment of  the  policy  to  McCormack,  and  also  the  following  paper  : 

**  In  consideration  of  the  sum  of  one  dollar,  to  us  in  hand  paid 
by  Joseph  E.  McOornoack,  the  receipt  whereof  is  hereby  acknowl- 
edged, we,  Henrietta  (wife)  and  Alice  V.  Butterly  (daughter),  do 
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hereby  sell,  assign,  transfer  and  set  over  unto  the  said  Joseph  EL 
McCormack  all  our  right,  title  and  interest  in  the  policy  of  insniw 
ance  on  the  life  of  Nicholas  Butterly  issaed  by  the  North  Americaa 
Life  Insurance  Company,  and  numbered  11,994. 
Dated  Nbw  Yobk,  October  13,  1872. 

*' Henrietta  BuiTEBLt, 
*•  Alice  V.  Butterlt.** 

Thereafter  the  premiums  were  paid  by  McCormack,  until  he  as* 
signed  the  policy  to  the  plaintiff,  and  then  the  premiums  were  paid 
by  plaintiff,  or  by  McCormack  on  his  account  The  court  found, 
as  matter  of  fact,  that  the  paper  signed  by  Mrs.  Butterly  "  was 
signed  by  her  without  any  knowledge  of  its  purpose  or  purport, 
without  any  consideration  passed  to  her  for  so  doing,  and  without 
any  intention  on  her  part  to  divest  herself  of  any  property  or  right, 
or  of  any  interest,  in  said  assurance,  and  that  her  signature  thereto 
was  procured  from  her  by  the  exercise,  on  the  part  of  her  husband,  of 
undue  influence  and  control,  amounting  to  compulsion;"  ''  and  that 
it  was  inopei*ativc  and  void,  as  an  assignment  of  the  wife's  interest  in 
the  )K)licy.  Butterly  died  in  1875.  The  plaintiff  had  judgment 
below. 

0,  Van  Santvoord,  for  appellant.  In  absence  of  oyidenoe  of  fraud 
or  imposition  the  presumption  of  law  is  that  a  party  to  a  writing  read 
it,  or  was  otherwise  informed  of  it«  contents,  or  willing  to  assent 
to  its  terms  without  reading  it.  Orace  v.  Adams,  100  Mass.  507; 
B.  c,  1  Am.  Rep.  131 ;  Cliapman  v.  Hose,  56  N.  Y.  137-141;  &  c^ 
15  Am.  Kep.  401;  Rexford  v.  Rexfordy  7  Lans.  6.  A  wife  has  capac- 
ity to  assign  her  interest  in  a  policy  of  insurance  in  concorrenoa 
with  her  husband  by  writing,  indicating  her  intention  to  do  so. 
Yale  v.  Dederer,  18  N.  Y.  265 ;  22  id.  450-452  ;  2  Bish.  on  Marr. 
Women,  §§  479,  480;  Barry  y.  Eq.  L.  Ass.  Co.,  59  N,  Y.  588;  SaO- 
well  v.  MuL  L.  Ins.  Co.,  72  id.  388-391.  The  covenant  in  the  pol- 
icy being  with  defendant's  husband,  as  the  assured,  the  legal  titk 
and  interest  was  in  him,  and  no  suit  could  be  brought  at  commoa 
law  upon  it,  except  in  his  name,  or  that  of  his  executors  or  admin* 
istrators.  1  Chit  PI.  3.  Any  interest  of  defendant  could  have 
been  defeated  by  her  husband  by  a  release  or  assignment  for  a  valu* 
able  consideration.  Draper  v.  JaeksoUy  10  Mass.  476,  4C2,  486;  % 
P.  Wms.  497;  San/ord  v.  Sanford,  46  N.  Y.  728;  SckufJerr.  fliffc 
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5  Johns.  Ch.  106;  2  Kent's  Com.  137.  This  right  is  not  affected  by 
the  acts  for  the  more  effectual  protection  of  the  property  of  married 
women.  Laws  1848,  chap.  200,  §  3;  Laws  1849,  chap.  375;  Laws 
1860,  chap.  90,  §§  1-8;  Laws  1862,  chap.  172;  Totals  y.  Towle^  114 
Mass.  167.  Tlie  assignment  of  the  policy  to  McGormack  for  a  vain- 
able  consideration,  without  reservation,  was  an  effectual  transfer. 
Jones  y.  Oiblfon,  9  Ves.  411;  2  Kent,  137. 

Henry  W.  Johnson,  for  respondent 

Miller,  J.     The  policy  which  constitutes  the  subject  of  contro- 
versy in  this  action  was  issued  to  assure  the  life  of  Nicholas  But- 
terly, ''until  the  sixth  day  of  September,  in  the  year  1882,  or  until 
his  decease,  in  case  of  his  death  before  that  time."    In  the  latter 
•event  before  the  time  named,  the  insurance  coippany  promised  to 
pay  the  amount  insured  to  "  Uenrietta  Butterly,  his  wife,  if  living, 
-otherwise  to  Alice  V.  Butterly,  daughter  of  the  assured."    It  will 
be  seen  that  the  policy  was  not  alone  for  the  benefit  of  the  husband, 
but  contained  two  separate  and  independent  provisions.     One  of 
tiiese  was  for  his  benefit,  and  conferred  upon  him  absolute  authority 
to  receive  the  amount  insured,  if  he  remained  alive  until  the  time 
named  and  the  policy  was  then  in  force ;  and  the  other  for  the 
benefit  of  the  wife,  if  she  survived  him,  or  otherwise  of  the  daugh- 
ter.   In  case  of  the  death  of  the  assured,  the  wife  or  daughter  be- 
•came  thereby  vested  with  the  sole  right  to  collect  and  receive  the 
money  mentioned  in  the  policy.    The  payment  of  the  premium  was 
made  and  the  policy  was  obtained  having  these  objects  in  view. 
The  husband  alone  could  collect  the  policy,  if  alive  at  the  time  of 
its  expiration ;  otherwise  it  inured  to  the  benefit  of  the  wife,  in 
•case  she  survived  her  husband,  or  of  the  daughter  as  provided. 
The  fact  that  the  covenant  in  the  policy  was  with  Butterly,  as  the 
-assured,  and  the  legal  title  and  interest  was  in  him,  if  he  lived 
until  the  time  named,  does  not  establish  an  intention  to  keep  con- 
trol of  the  policy,  otherwise  than  as  specified,  or  deprive  the  wife 
of  the  right  which  she  had  by  virtue  of  the  same.     Nor  was  there 
^Hnj  such  i-etention  of  possession,  or  failure  to  deliver  the  policy  by 
the  assured,  as  indicated  a  design  on  his  part  to  assume  the  abso- 
lute ownership  of  the  same.     It  was  delivered  to  the  wife  and 
placed  where  both  herself  and  her  husband  had  access  to  it ;  and 
^Yen  if  we  may  assume  there  was  no  actual  delivery,  this  omission 
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is  not  conclusive,  for  the  reason  that  the  language  of  the  policy 
was  such  that  the  husband  might  properly  retain  it  in  his  own  pos- 
session and  for  his  own  benefit  as  long  as  he  lived,  prior  to  the 
time  of  its  expiration  in  1882.  His  possession  was  the  possession 
of  the  wife ;  and  the  general  rule,  that  where  there  is  a  gift  there 
must  be  an  actual  delivery,  therefore  has  no  application.  The 
policy  itself  shows  the  intention  ;  and  no  argument  is  to  be  derived 
from  a  failure  to  surrender  that  in  which  the  husband  had  a  pres- 
ent interest  before  the  wife  had  any  absolute  right  to  receive  the 
money.  Nor  is  it  a  legitimate  inference  that  the  provision  in  the 
policy  for  payment  to  the  wife,  in  case  of  the  husband's  death, 
was  only  for  her  benefit,  in  case  he  should  not  dispose  of  the  policy. 
Such  a  construction  would  be  at  war  with  the  obvious  meaning  and 
plain  import  of  the  policy,  and  is  not,  we  think,  supported  by  any 
of  the  authorities  cited  by  the  appellant's  counsel  to  sustain  this 
position. 

It  is,  wo  think,  well  settled  that  where  the  husband  takes  a  secu- 
rity, or  obtains  a  policy  of  insurance,  in  which  the  snm  named 
therein  is  payable  to  himself  and  his  wife,  and  she  surviyes  him, 
that  the  action  Burvives  to  her,  and  the  form  of  the  security  implies 
a  design  by  the  husband  to  benefit  the  wife.  See  Sanfard  v.  San- 
ford,  45  N.  Y.  726,  and  authorities  there  cited.  In  the  case  cited 
it  was  said  that  a  delivery  was  not  essential  to  perfect  the  gift. 

The    appeUant's   counsel    claims    that    like    other   choses    in 
action    for    a    consideration    running     between    husband    and 
wife,  for   the  benefit   of    the  wife  if  she  survives   faim,   inde* 
pendent  of   the  statutes   relating   to  insurance  of    the   life  of 
the  husband   for   the  benefit  of   married  women,  the  husband 
could  defeat  the  interest  of  the  wife  by  a  release  or  assignment. 
Wc  think  that  this  rule  does  not  apply  where  a  policy  of  insurance 
is  tukcn  out  payable  to  the  wife  in  case  she  survives  the  husband  ; 
for  in  such  case  there  is  not  only  an  express  contract  to  pay  to  ibe 
wife  upon  the  contingency  mentioned  in  the  policy,  but  the  con* 
temporaneous  acts  are  usually  of  such  a  character  as  to  indicate  an 
intention  to  hold  the  same  in  trust  for  her  benefit    Here  it  was,  in 
fact,  an  executed  trust,  as  the  declaration  of  the  husband  to  tb^ 
company  shows,  for  the  benefit  of  the  wife  and  himself,  npon 
which  the  company  promised  to  pay.    The  case  at  bar  is  not  analo. 
gous  to  that  of  a  bond  or  promissory  noto  payable  to  the  lius* 
band  and  wife  jointly,   where  the  same  belongs  to  Iho  bnsb^nd.^ 
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and  the  wife  has  no  direct  interest  in  it  She  has  an  interest  in 
tbe  life  of  the  husband  which  is  insurable ;  and  hence  a  prom- 
ise to  pay  her  is  snpported  by  a  snfScient  and  valuable  considera- 
tion. 

The  wife  of  Butterly  having  a  direct  interest  in  the  policy  in 
question,  it  could  only  bo  transferred,  independent  of  the  statutes 
relating  to  insurance  upon  lives  for  the  benefit  of  mariied  women, 
by  an  assignment  duly  executed  by  her.    The  judge  upon  the  trial 
found  that  the  instrument  bearing  date  the  13th  of  October,  1872, 
executed  by  her,  which  purports  to  be  an  assignment  of  Mrs,  But- 
terly's  interest  in  the  policy  to  McOormack,  was  executed  without 
her  knowledge  of  its  purpose  or  import,  and  without  any  considera- 
tion and  any  intention  on  lier  part  to  divest  herself  of  any  interest 
sho  had  in  such  assurance;  and  that  her  signature  was  procured  by 
the  exercise  on  the  part  of  her  husband  of  undue  influence  and  con- 
trol, amounting  to  compulsion.  We  think  that  the  evidence  was  suf- 
ficient to  sustain  this  finding.     The  testimony  shows  that  Mrs. 
Butterly  received  no  consideration  for  signing  the  paper,  and  she 
swears  that  if  she  did  sign  the  instrument,  it  was  done  at  the  re- 
quest of  her  husband,  and  because  he  asked  her  and  she  was  afraid 
to  refuse  him.     The  proof  also  shows  that  she  never  read  it,  and 
that  the  subscribing  witness  to  the  assignment  has  a  very  imperfect 
recollection  of   the  transaction.     Perhaps  the  evidence  was  not 
very  strong,  but  I  think  it  was  sufficient  to  warrant  the  conclusioa 
of  the  referee  which  wo  have  considered,  and  his  finding  should  be 

upheld. 

If  the  positions  taken  are  correct,  then  the  interest  of  Mrs.  But- 
terly was  unaffected  by  the  assignment,  and  it  is  not  necessary  to 
consider  whether  the  policy  was  within  the  spirit  and  objects  of 
the  legislation  of  this  State  relating  to  insurance  of  the  hus- 
band's life  for  the  benefit  of  the  wife,  and  for  that  reason  was  not 
assignable. 

The  other  questions  raised  have  received  due  consideration,  but 
none  of  tbem  present  any  valid  ground  for  a  reversal  of  the  judg* 
ment,  and  it  should  be  affirmed. 

/ill  oonenr,  except  Ajsdkews,  J.,  absent 

Judgment  qfirmmL 
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OhAPIN  V.  DOBSOK* 

(78N.Y.'74.) 

SMdence — parol — to  add  gtiararUy  to  contract  of  sale. 

It  was  orallj  agreed  by  A  and  6,  that  A  sbould  f amiab  B  with  certain  ma> 
cbineiy  at  a  specified  price,  and  that  B  skoald  accept  and  pay  for  the  nina 
in  a  specified  manner,  and  that  A  should  guarantee  that  the  machines  sbould 
do  B's  work  satisfactorily.  The  agreement  was  reduced  to  writing  and 
signed,  not  including  the  guaranty.  HM,  that  parol  eyidenoe  waa  camps- 
tent  to  add  the  guaranty, 

A  GTION  OQ  the  following  agreement: 

"  Philadelphia,  July  9,  1868. 

"  We  agree  to  f  nrnisli  John  Dobson  with  the  following  machineijt 
on  terms  stated  :  16  48-inch  and  7  60-inch  first  Breaker  Feeders,  at 
three  hundred  dollars  each,  delirered  at  depot  at  Pawtucket,  R.  I^ 
to  bo  sent  by  steamer  from  Boston  to  Philadelphia,  and  allowance 
of  three  dollars  to  be  made  on  each  machine  for  freight.  Man's 
time  and  expenses  from  Philadelphia  to  be  charged  extra  for  ap- 
plying the  machines.  Terms  cash  on  delivery,  5  per  cent  com- 
mission to  be  allowed  on  each  machine,  5  60-inch  and  4  48-incfa 
to  be  delivered  as  soon  as  possible,  the  balance  in  thirty  dajB 
thereafter. 

*'  HaBWOOD  &  QUIKCY, 

"  Agents  for  GHAPnr  ft  Dowkss. 

"I  agree  to  the  above. 

"  John  Dobsok." 

Plaintiffs  delivered  some  of  the  machines,  and  sued  to  leco^ 
the  purchase-price,  Avith  damages  for  the  defendant's  refnod  to 
oeive  the  remainder. 

The  defendant  offered  evidence  of  an  oral  gmminty  at  the  time 
of  the  execution  of  the  contract,  that  the  machines  should  be 
so  made  as  to  do  the  defendant's  work  well  and  satisfactorily,  or  in 
case  of  failure  that  they  should  be  taken  back  and  not  be  paid  for. 
This  evidence  was  received,  and  the  defendant  had  jodgmeot 
below 
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M.  W.  Divine^  for  appellants*    Parol  cyidence  was  not  admissible 
to  razy  or  add  to  the  contract  in  this  case.     Van  Ostrand  v.  Reed^ 
1  Wend.  424;  Wilson  ▼.  Dwn^  74  N.  Y.  531;  Mum  ford  y.  MePhorsony 
I  Johns.  414;  3  Am.  Dec  139 ;  AlHenr.  Mech.  MuL  Ina.  Oo.,  4  Hill, 
329 ;  Hovey  v.  Am.  MuL  Ins.  Co.^  2  Dner,  554  ;  Ruse  v«  Mut.  Ben. 
Lifr  Ins.  Co.y  23  N.  Y.  516  ;  Mayor  of  Now  York  r.  Brooklyn 
Fire  Insurance  Co.,  3  Abb.  Dec.  25  ;  Cleves  v.  Willoughhyy  7  Hill, 
63 ;   Mayor  of  New   York  y.  Price^   5  Sandf.   542 ;    Mayor  y* 
MolJer,  1  Hilt.  491  ;  i)odge  v.  Lambert^  2  Bosw.  570;  Maguire  v. 
(fffaOoran,  Hill  &  Den.  Supp.  85 ;  Clark  v.  Crandall,  27  Barb.  73; 
WittiamsY.  Fitch,  18  N.  Y.  546;  Baird  t.  Gilldf,  47  id.  187; 
Worrall  v.  Parmalee,  1  Gomsi  519;  Batlin  v.  ffealey,  36  How.  Pr.  346. 
The  evidence  was  not  admissible,  on  the  ground  that  it  established 
a  collateral  agreement.      Stevens  y.   Cooper,  1  Johns.  Ch.  425 ; 
7  Am.  Dec.  499 ;  Martin  v.  Rapelye,  3  Edw.  229  ;  Erwin  v.  Saun- 
ders,  1  Cow.  249  ;  13  Am.  Dec.  520  ;   Wells  v.  Baldwin,  18  Johns. 
45  ;  Payne  y.  Ladue,  1  Hill,  116;  Russell  v.  Kinney,  1  Sandf.  34; 
Brown  v.  Hull,  1  Den.  400  ;  Frost  v.   Bverett,  5  Cow.  497  ;  Arm- 
strong Y.  Munday,  5  Den.  166 ;  Lewis^Y.  Jones,  7  Bosw.  366  ;  Brady 
y.  Peiper,  1  Hilt  61 ;  Lowher  y.  Leroy,  2  Sandf.  202  ;  St.  Nich.  Ins. 
Co.  V.  Merc.  Mut.  Ins.  Co.,  5  Bosw.  238  ;  Gridley  y.  D(de,  4  N.  Y. 
486 ;  Laniatt  v.  Hudson  Riv.  Ins.   Co.,  17  id.  199  ;  Johnson  y.  Op* 
penheim,  55  id.  293  ;   Van  Bokkelen  y.  Taylor,  62  id.  110;  Shaw  y. 
Republic  Ins.  Co.,  69  id.  292.    The  evidence  was  inadmissible  on 
the  ground  that  the  contract  was  oral,  and  a  part  only  was  redaoed 
to  writing.    Potter  v.  Hopkins,  25  Wend.  417 ;  Blossom  v.  Oriffin, 
13  N.  Y.  569 ;  Hutchins  v.  Hebhard,  34  id.  24 ;  Beach  y.  Raritan, 
oie.,  R.  R.  Co.,  37  id.  457. 

Thos.  Henry  Edsail,  for  respondent 

Dakfobth,  J.    Two  questions  are  presented  by  the  appellant: 
one  relates  to  the  amendment  of  the  answer.    [Omitting  this.] 
The  other  grows  ont  of  the  admission  of  parol  evidence  offered 
by  the  defendant  and  by  virtue  of   which  he  maintained  his  de- 
fense. 

The  contract  on  which  the  action  is  brought  was  made  and  was 

to  be  performed  in  Philadelphia.    The  parties  may  therefore  be 

presnmed  to  have  entered  into  it  with  reference  to  the  law  there 

piseTailingy  but  in  the  absence  of  any  finding  on  the  subject  we  must 
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assume  that  the  lex  loci  is  the  same  as  the  lex  fori  and  determine 
the  question  before  us  according  to  the  law  of  this  State.  Monroe 
V.  Douglass,  6  N.  Y.  447.  The  general  rule  requires  the  rejection 
of  parol  evidence  when  offered  to  cut  down  or  take  away  obligations 
entered  into  between  parties  and  by  them  put  in  writing.  And  the 
reason  of  the  rule  suggests  its  application  and  its  limitation.  **  It 
would  be  inconvenient/'  says  Lord  Cokb  (5,  60,  26  a)  ^' that  matters 
in  writing  made  by  advice  and  on  consideration  and  which  finally 
import  the  certain  truth  of  the  agreement  between  the  parties, 
should  be  controlled  by  an  averment  of  the  parties  to  be  proved  by 
the  uncertain  testimony  of  slippery  memory."  It  does  not  apply 
therefore  where  the  original  contract  was  verbal  and  entire  and  a 
part  only  reduced  to  writing.  Potter  v.  Hopkins^  25  Wend.  417; 
Batterman  v.  Pierce^  3  Hill,  171;  Orierson  v.  Mason^  60  N.  Y.  394. 
Xor  has  it  any  application  to  collateral  undertakings.  Lindley  v. 
Lacey,  17  G.  B.  578,  and  cases  cited  below.  And  these  facts  are 
always  open  to  inquiry  and  may  be  proved  by  parol.  FXltins  v. 
Whylandy  24  N.  Y.  344;  Stephens'  Dig.  of  Law  of  Ev.,  ch.  13,  art 
90. 

In  Jeffery  v.  Walton,  1  Stark.  385,  the  contract  for  the  hire  of  a 
horse  was  in  writing,  and  it  was  further  agreed  by  parol  that  acci- 
dents occasioned  by  his  shying  should  be  at  the  risk  of  the  hirer. 
The  horse  shied  and  in  consequence  was  injured.    In  a  suit  for 
damages  it  was  held  that  parol  evidence  of  that  portion  of  the  agree- 
ment which  was  not  in  writing  was  admissible.     In  Batterman  v. 
Pierce,  3  IIill,  171,  the  action  was  upon  a  note  given  for  wood  on 
plaintiff's  land.    The  defense  was  a  verbal  agreement  made  at  the 
same  time  by  plaintiff,  that  if  any  thing  happened  to  the  wood 
through  his  means  or  by  setting  fire  to  his  fallow  he  would  be  ac- 
countable and  would  guarantee  the  purchaser  against  any  damages 
in  consequence  of  firing  his  fallow  —  the  fallow  was  burned  und  the 
wood  also  — the  defense  prevailed,  the  court  holding  that  the  same 
result  would  follow,  whether  the  contract  of  both  parties  had  been 
written  out,  or  whether  all  rested  in  parol  without  writing,  saving 
^^nor  can  it  make  any  substantial  difierence  that  the  undertaking 
of  one  party  has  been  reduced  to  writing  while  the  engagement  of 
the  other  party  remains  in  parol " —  and  to  the  objection  that  the 
defense  contradicted  the  note  said  there  was  **  nothing  in  it^**  <<  The 
defendants  do  not  deny  that  they  made  such  a  contract  as  that  on 
which  the  plaintiff  seeks  to  recover,  but  they  allege  that  the  plaintill 
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at  the  same  time  enterecl  into  an  engagement  on  his  part  which  haa 
sabsequetitly  been  broken ; ''  and  the  same  may  be  said  of  the  part- 
ies in  the  case  in  hand.  The  later  cases  of  Morgan  v.  Griffith^  L. 
R.,  6  Ex.  70,  and  Erskifie  v.  Adeane,  L.  B.,  8  Ch.  App.  756,  ex- 
plain the  exception  contended  for  and  the  principle  apon  which 
the  mling  of  the  referee  stands.  They  were  considered  by  this 
conrt  in  Johiison  v.  Oppenheim,  55  N.  T.  280-293,  and  there  said  to 
be  within  the  rale  which  allows  a  collateral  agreement  made  prior 
to  or  contemporaneous  with  a  written  agreement  but  not  inconsist- 
ent with  or  affecting  its  terms,  to  be  given  in  eyidence.  Other  ex- 
amples to  that  effect  are  Unger  v.  Jacobs,  7  Hun,  220 ;  BooJcstaver 
T.  Ol^my,  3  T.  &  G.  248,  affirmed  in  this  court.  The  case  before 
US  may  be  added  to  the  same  class,  without  disturbing  the  decision 
of  this  court  in  Wilson  v.  Deen,  74  N.  Y.  531,  on  which  the  appel- 
lants rely.  There  the  plaintiff  sought  to  cancel  a  lease  upon  the 
ground  that  the  defendant  failed  to  perform  an  oral  agreement 
concerning  a  matter  embraced  in  and  covered  by  its  terms.  It  was 
held  that  his  case  was  directly  within  the  general  rule  above  stated, 
and  the  court  advert  to  the  fact  that  it  was  not  claimed  to  be  within 
the  principle  which  upholds  an  oral  or  parol  agreement  when  col- 
lateral to  a  written  instrument  contemporaneously  executed,  and 
say  if  it  had  been  so  claimed  it  would  have  been  unavailing,  as  in 
such  a  case  the  only  remedy  would  be  an  action  for  damages  for 
the  breach  of  the  parol  contract. 

These  distinctions  are  clearly  pointed  out  in  that  case  and  are 
illustrated  in  Angcll  v.  Duhe^  L.  R,  10  Q.  B.  174,  and  Manyi  v. 
JVttftn,  43  L.  J.,  G.  P.  241.  In  AngeU  y.Duhe  the  plaintiff  was  held 
entitled  to  recover  damages  for  the  breach  by  the  lessee  of  an  agree- 
ment similar  to  that  in  Wilson  v.  Deen,  supra,  the  court  holding  it 
to  be  collateral  to  the  demise  and  the  case  analogous  to  Morgan  v. 
Oriffiikf  supra.  So  in  Martn  v,  Nunn,  where  a  lessor  promised 
that  if  the  proposed  lessee  would  take  the  lease  of  a  house,  he  would 
pnt  the  house  in  a  state  fit  for  habitation,  the  promise  was  held  to 
be  collateral  to  the  written  lease  and  provable  by  parol  evidence  for 
the  purpose  of  recovering  damages  for  the  breach  of  it  Whether 
the  matter  relied  upon  to  reduce  or  defeat  the  plaintiffs'  claim  is 
set  up  by  answer  as  in  Spalding  v.  Vandercook,  2  Wend.  432,  and 
Baiterman  v.  Pierce,  supra,  and  in  the  case  at  bar,  or  is  made  the 
subject  of  a  cross-action,  as  in  Morgan  v.  Oriffith;  Erskine  v. 
Adeane ;  Angell  v.  Duke  and  Mann  v.  Nunn,  supra,  can  make  no 
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difference.    The  plaintifEs  introduced  in  evidence  a  written  instru- 
ment dated  July  9, 1868.     There  is  nothing  upon  its  face  to  show 
that  it  was  intended  to  express  the  whole  contract  between  the 
parties.     The  referee  finds  that  it  does  not  contain  it,  and  that 
the  plaintiffs  at  the  same  time  guaranteed  to  the  defendant  that  the 
machines  mentioned  therein  should  be  so  made  that  they  would  do 
the  defendant's  work  satisfactorily  or  they  should  not  be  paid  for, 
and   the  defendant  thereupon  signed  the  writing  in  consideration 
of  said  guaranty.     He  also  finds  that  the  matters  in  writing  and 
the  above  guaranty  constituted  the  contract  or  agreement  between 
the  parties.    It  was  within  the  province  of  the  referee  to  make  the 
finding  above  referred  to  {Lindley  v.  Lacyj  17  0.  B.  [N".  S.]  578),  and 
the  evidence  fully  warrants  it     The  written  contract  related  to 
machines  thereafter  to  be  manufactured  by  the  plain ti&,  fixed  the 
price  at  which  they  were  to  be  furnished,  the  number,  the  place 
and  manner  of  delivery,  the  time  and  manner  of  payment    Nothing 
else  was  provided   for.     These  terms  are  to  remain  as  written. 
Some  of  them  impose  obligations  upon  the  plaintiffs  and  others  on 
the  defendants.   The  parol  agreement  was  on  the  part  of  the  plaint- 
iffs.    By  it  they  guaranteed  ''  that  the  machines  should  be  so  made 
that  they  would  do  the  defendant's  work  satisfactorily."    The  writ- 
ing specified  machines  described  as  *^  First  Breaker  FeedeiSy^ot 
certain  dimensions.    How  they  should  work,  and  whether  well  or 
ill  is  not  stated.   If  it  had  called  for  a  machine  to  satisfy  a  required 
purpose,  of  which   the  plain  ti&  had   notice  and  which  they  had 
undertaken  to  supply,  they  would  have  been  bound  as  a  condition 
of  the  contract  to  supply  an  article  reasonably  fit  for  the  pnrpoae, 
and  a  warranty  would  have  been  implied  that  it  was  so.    Howard 
V.  Hoey,  23  Wend.  351 ;  Bnmn  v.  EdgingUm,  2  M.  &  O.  279;  Josms 
V.  Bright y  5  Bing.  533 ;  Oaylord  Manuf.  Co.  v.  ^Zfe/t,  53  N.  Y.  5ia. 
It  is  contended  however  by  the  appellants  that  this  rule  does  not 
apply  in  this  case,  because  a  specific  and  designated  machine  waa 
the  subject  of  the  contract    It  may  well  be  doubted,  whether,  in 
view  of  the  findings  of  the  referee  and  his  refusals  to  find,  the  case 
is  brought  within  the  rule  laid  down  in  cases  on  which  the  appel- 
lants rely,  but  it  is  not  necessary  to  determine  that  question,  for 
the  guaranty  as  made  does  not  contravene  the  written  contract^  and 
is  not  inconsistent  with  it  If  the  fitness  of  the  machine  ia  implied 
the  guaranty  is  in  harmony  with  it  and  adds  nothing ;  if  it  ia  not 
implied  the  paper  contains  no  declaration  that  the  machines  shall 
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be  taken  with  all  faults  and  insufficiencies,  or  at  the  defendant's 
risk*  The  parol  evidenoe  therefore  contradicts  no  term  of  the 
writing  nor  yaries  it. 

The  written  contract  and  the  guaranty  do  not  relate  to  the  same 
subject-matter.    The  contract  is  limited  to  a  particular  machine  as 
such.     The  guaranty  is  limited  to  the  capacity  of  the  machine.    It 
ifi  one  thing  to  agree  to  sell  or  furnish  machines  of  a  specific  kind, 
as  of  such  a  patent,  or  of  a  particular  designation,  and  another 
thing  to  undertake  that  they  shall  operate  in  a  particular^  manner 
or  with  a  certain  efiFect,  or,  as  in  this  case,  that  they  shall  do  the 
buyer's  work  satisfactorily.     The  first  would  be  performed  by  the 
delivery  of  machines  answering  the  description  or  the  specifications 
of  the  patent;  and  whether  they  did  or  not  conform  thereto  would 
be  the  only  inquiry.     As  to  the  other,  it  in  no  respect  touches  the 
first,  nor  does  it  operate  as  a  defeasance,  but  leaves  it  valid  and  to 
be  performed,  and  the  consequences  of  a  breach  of  the  guaranty 
are  a  recoupment  or  abatement  of  damages  in  favor  of  the  defend- 
ant, and  this  is  so,  whether  the  contracts  are  in  writing  or  not ;  for 
the  guaranty  is  valid  although  not  in  writing,  and  the  same  rule 
must  apply,  for  in  either  case  the  relation  of  the  guaranty  to  the 
contract  would  be  the  same.    In  Heyworih  v.  Hutchinson,  L.  R., 
•2  Q.  B.  447,  the  defendants  bought  of  the  plaintiffs  a  specific  quan- 
tity of  wool,  then  at  sea  but  expected  to  arrive ;  '^  the  wool  to  be 
g^naranteed  about  similar  to  certain  samples"  referred  to.     The 
defendants  refused  to  receive  the  wool  alleging  that  it  was  not  sim- 
ilar to  the  samples,  and  being  sued  for  non-acceptance  set  up  that 
fact  as  a  defense.     The  court  held  it  invalid,  that  the  contract  was 
for  specific  goods,  and  therefore  the  clause  of  guarantee  was  only 
collateral  to  the  contract,  and  so  the  buyer  could  not  reject  the 
wool  on  the  ground  that  it  was  not  conformable  to  the  sample,  but 
his  remedy  would  be  either  by  a  cross  action  on  the  guarantee  or  by 
giyfing  the  infirmity  in  evidence  in  reduction  of  damages.'    This 
case  is  in  point.     It  seems  plain  both  upon  principle  and  authority 
ihAt  the  plaintifiEs'  undertaking  was  collateral  to  the  contract  by 
irbich  they  undertook  to  furnish  the  machines,  and  that  the  referee 
committed  no  error  in  receiving  the  evidence  objected  to. 
The  judgment  should  be  affirmed,  with  costs. 

Judgment  affirmed. 

J^\  concur. 
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BiU  of  lading — tpecial  indor$emerU  and  detivery — lor&nfffiU  diverrion. 

The  plaintiff  at  Bafiklo  diaooanted  a  draft  on  B,  on  delivery,  aa  collateral,  bf 
B'a  agent,  of  a  bill  of  lading  of  wheat  shipped  to  B  at  New  York,  the  pro- 
ceeda  being  used  bj  the  agent  to  paj  for  the  wheat  at  Baflklo.  On  accept- 
ance  of  .the  draft,  the  plaintiff  deliyered  the  bill  of  lading  to  B,  with  an 
indorsement  to  the  efiect  that  the  wheat  was  pledged  to  it  for  payment  of 
the  draft,  and  was  placed  in  B's  costody  "  in  trust  for  that  parpoee"  and 
was  not  to  be  diverted  to  any  other  use  until  the  draft  was  paid.  B  sold 
and  delivered  the  wheat  to  G,  but  did  not  pay  the  draft.  C  knew  of  the  bill 
of  lading  and  the  indorsement  before  his  purchase.  HM^  that  he  was  liable 
in  an  action  for  conversion  of  the  wheat.  {8ee  naU,p.  SSI.) 


A 


CTION  for  conversion  of  a  boat  load  of  wheat 


Brown,  at  New  York,  ordered  Sears  &  Daw,  at  BofEalo,  an  order 
to  buy  him  a  cargo  of  wheat,  bnt  provided  no  funds.  According 
to  the  custom  of  the  parties,  Sears  &  Daw  paid  for  the  wheat  by 
the  discount,  by  the  plaintifiEs,  of  their  lime  draft  on  Brown,  it 
being  agreed  that  it  was  to  be  secured  by  the  wheat.  Sears  &  Daw 
shipped  the  wheat  by  canal  boat  to  New  York,  taking  a  bill  ci 
lading,  running  to:  '' Account  and  order  Farmers  and  Mechanics* 
National  Bank  of  Buffalo.  Notify  £.  S.  Brown,  New  York,"  and 
upon  such  discount  delivered  to  plaintiff  the  bill  of  lading  and  in* 
surance  receipt    The  plaintiff  stamped  the  bill  of  lading  as  follows? 

"  To  E.  S.  Brown: 

*^  The  property  mentioned  in  this  bill  of  lading,  with  insuiance 
on  the  same,  is  pledged  to  the  Farmers  and  Mechanics'  Bank  of 
Buffalo  as  security  for  the  payment  of  the  accompanying  draft  foi 
$7,791.77,  and  the  property  is  placed  in  your  custody  in  troat  for 
that  purpose,  and  is  not  to  be  diverted  to  any  other  use  until  the 
draft  is  paid ;  and  upon  your  accepting  and  paying  the  draft  the 
claim  of  the  bank  will  cease.    Without  recourse. 

«  F.  SiDWAT,  Oaskierr 

And  indorsed  the  draft  as  follows:  ^The  documents  hereunto 
annexed  are  to  be  delivered  to  drawee  on  acceptance."    The  drmit 
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was  also  indorsed  by  the  plaintiff  for  collection,  and  with  the  bill 
of  lading  and  insurance  receipt  immediately  sent  to  a  New  York 
bank.  Brown  accepted  the  draft  on  presentment,  and  received  the 
bill  of  lading  and  insurance  receipt.  When  the  wheat  arrived  in 
New  York  the  carrier  by  the  order  of  Brown  delivered  it  to  de- 
fendants, warehousemen,  in  store,  in  pursuance  of  an  arrangement 
between  Brown  and  one  Atkinson,  to  whom  Brown  had  sold  it,  de- 
fendants making  an  advance  to  pay  the  purchase  price.  Defendants 
afterward  delivered  the  wheat  to  Atkinson  on  Brown's  order.  Before 
such  advance  and  delivery,  a  copy  of  the  bill  of  lading  and  of  the 
indorsement  were  shown  defendants.  Brown  failed  before  the 
matnritv  of  the  drafL 

C,  Van  Sanivoordf  for  appellants.  The  wheat  having  been  de- 
livered to  Brown  under  circumstances  showing  an  intent  to  pass 
the  title,  defendants,  as  ho7ia  fide  purchasers,  acquired  a  good  title. 
Woodley  v.  Broton,  1  C.  &  P.  693-597 ;  Iloxoes  v.  Ball,  7  B.  &  C.  481; 
Ratols  V.  Dcshkr,  3  Keyes,  57^;  4  Abb.  N.  Y.  Ct  App.  Dec.  12; 
Smiih  V.  Lynes,  1  Seld.  41;  Waii  v.  Green,  36  N.  Y.  656 ;  Ballard 
V.  Burgeii,  40  id.  314;  Fleeman  v.  McKcan,  25  Barb.  474,  477; 
Dot08  V.  Dennisioun,  28  id.  393;  Paddon  v.  Taylor^  44  N.  Y.  371, 375; 
Mowrey  v.  Walsh,  8  Cow.  238;  Dows  v.*  NaL  Bk.,  1  Otto,  G18; 
Thaaies,  14  Wall.  98;  City  Bk.  v.  R.  If.,  and  0.  R.  R.  Co.,  U  N.  Y. 
136;  First  Nat.  Bk.  Toledo  v.  Sliaw,  61  id.  283;  Ilenderson  *('•  (\ 
V.  Comptoir  Descompte  de  Paris,  L.  R.,  5  P.  C.  263.  Delivery  ot  u  hill 
of  lading  by  the  owner  of  the  goods,  showing  a  shipment  for  ac- 
count of  a  transferee,  and  the  indorsement  and  delivery  of  a  bill 
of  lading  by  one  for  whoso  account  a  shipment  is  made  to  a  third 
party  for  a  valuable  consideration,  transfers  the  legal  title  and 
property.  Dows  \.  Rush,  28  Barb.  185;  Blossom  y.  Champnni,  28 
Barb.  223;  Dowsy.  Greene,  32  id.  490;  24  N.  Y.  504-r)()S,  ♦i.JS ; 
Lickbarrow  v.  Mason,  2  T.  R  70;  1  H.  BL357;  Parker  v.  Patrick, 
5  T.  R.  175;  Conard  v.  Atlantic  las.  Co.,  I  Pet.  386,444,  415;  Gib- 
son  V.  Stevens,  8  How.  384-400;  Bank  of  RocJiester  v  Jones,  4  Corns. 
497;  Keyser  v.  Harbeck,  3  Duer,  373;  Walter  \\  Ros€,2  Wash.  C.  C. 
283  ;  Nathan  v.  Giles,  5  Taunt  558,  573 ;  Morrison  v.  Gray,  9 
Moore's  C.  B.  484;  Mary  Ann  Guest,  1  Blatchf.  358.  Atkinson 
was  not  bound  to  inquire  into  any  equities  which  attached  to  the 
title  to  the  wheat.  Henderson  v.  Comptoir  Descompte,  L.  R,  5  P.  0. 
253.   The  diversion  by  Brown  of  the  proceeds  of  the  draft  to  other 
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purposes  than  payment  of  the  draft  could  not  affect  the  purchaser. 
IRS.  730,  %G6;  3  E.  S.  (2d  ed.),  586,  reviser's  note;  Oraff  t. 
Bonneit,  31  N.  T.  9 ;  Campbell  v.  JFbster,  35  id.  361,  372;  KooseveU 
v.  Roosevelt^  6  Hun,  31-44;  affirmed,  64  N.  Y.  654;  Locke  r.  Maih 
Mi,  2  Keyes,  457,  460. 

Freeman  J.  FUhian,  for  respondent. 

Andrews,  J.     The  decisions  of  this  court  in  the  cases  of  this 
fdaintiff  against  Logan  &  Preston,  74  N.  Y.  568,  and  of  the  same 
plaintiff  v.  Atkinson,  id*    587,  are  decisive  of  this  appeaL    The 
latter  case  was  against  the  purchaser  from  Brown  of  tho  same  cargo 
of  wheat  in  question  in  this  case,  to  whom  the  wheat  had  been 
delivered  by  the  defendants  in  this  case  upon  the  order  of  Brown, 
from  whom  the  defendants  had  received  it  in  store.   The  judgment 
recovered  by  the  plaintiff  against  Atkinson  not  having  been  col- 
lected or  paid,  this  action  was  brought  against  the  defendants  for 
the  conversion  of  the  wheat.     It  is  not  claimed  that  the  defendants 
stand  in  any  better  position  than  Atkinson  or  that  they  have  any 
defense  which  would  not  have  been  equally  available  to  him.    Indeed 
it  apx)ears  affirmatively  that  the  defendants  before  they  advanced 
upon  the  wheat  to  Atkinson  or  delivered  it  to  him,'saw  a  copy  of 
the  bill  of  lading  and  the  indorsement  thereon,  and  had  actual 
notice  thereby  of  the  respective  rights  of  tho  plaintiff  and  Brown 
by  virtue  of  the  bill  of  lading  and  the  indorsement    In  the  case 
of  Atkinson  it  did  not  appear  that  the  latter  had  actual  notice  of 
the  contents  of  these  documents  at  the  time  of  purchase. 

The  cases  mentioned  were  determined  by  this  court  upon  the 
legal  construction  of  the  bill  of  lading  and  the  special  indorsement 
in  connection  with  the  extrinsic  facts  which  in  all  material  respects 
are  identical  with  the  facts  in  this  case.    The  court  held  that  the 
plaintiff,  by  virtue  ot  the  transaction  with  Sears  &  Daw,  and  the 
transfer  to  it  by  them  ot  the  bill  of  lading,  became  the  legal  owner 
of  tho  wheat,  and  that  the  delivery  of  the  bill  of  lading  to  Brown 
with  the  special  indorsement  of  the  plaintiff  thereon  did  not  Test 
In  him  the  title  to  the  property  or  confer  upon  him  authority  to 
sell  the  wheat,  but  that  Brown  by  the  transaction  was  simply  vested 
with  the  possession  under  a  trust  to  hold  the  wheat  for  the  plaint* 
iff,  and  that  tho  plaintiff's  title  could  not  be  divested  by  any  act  of 
Brown  until  the  actual  payment  of  his  acceptance. 

1  he  controversv  turns  upon  the  legal  effect  of  the  delivery  of  the 
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wheat  to  Brown  under  the  terms  of  the  special  indorsement  of 

the  bill  of  lading.   If  the  delivery  under  this  instrument  vested  the 

title  to  the  property  in  Brown,  and  the  trnst  contained  in  the 

instrument  was  a  trust  affecting  the  proceeds  to  he  realized  from  a 

sale,  then,  upon  well-settled  principles,  a  bo7iafide  purchaser  from 

Brown  would  acquire  a  good  title  which  would  not  be  divested  or 

disturbed  by  a  misappropriation  by  Brown  of  the  proceeds  of  the 

sale  in  contravention  of  the  trnst    But  this  construction  of  the 

instrument  was  rejected  by  the  court  in  the  former  cases  after  full 

consideration.    The  court  did  not  question  the  well  established 

doctrine  that  a  general  indorsement  and  delivery  of  a  bill  of  lading 

vests  in  the  indorsee  the  title  to  the  bill  and  the  property  thereby 

represented,  so  as  to  enable  him  to  transfer  to  a  bona  fide  purchaser, 

for  value,  a  good  title,  whatever  secret  arrangement  may  have 

existed  between  the  original  parties.    But  the  conrt  in  the  cases 

referred  to  decided  that  the  indorsement  in  question  did  not  have 

the  effect  of  a  general  indorsement,  and  that  in  connection  with 

the  special  contract  overwritten  it  showed  that  Brown's  right  was 

simply  that  of  depositary  of  the  grain  with  no  authority  to  sell 

until  the  draft  should  be  paid,  and  that  when  the  sales  in  question 

were  made  Brown  had  no  title  and  could  confer  none. 

We  have  attentively  considered  the  able  argument  of  the  counsel 
wbo  represented  the  defendants  on  this  appeal,  but  after  full  con- 
dieration  we  adhere  to  the  conclusions  reached  in  the  former 


The  judgment  should  be  affirmed. 

Judgment  affirmed. 
All  concur, 

KoTB  BY  THE  Rkportbr.— In  Farmers  and  Me^aniea*  Nat,  Bk,  v.  Logan,  74  N.  Y.  668, 
tbe  court  made  the  following  reyiew: 

•'  The  caoe  of  Turner  v.  Trustee*  of  Vie  Liverpool  Dodie^  6  Exch.  (Wetoby,  Hurl  &  Gop- 
donX  MS,  ia  pertinent.  Merchants  in  LiTerpool  sent  orders  to  merchants  in  Charleston,  to 
•idp  ooCton  on  account  of  the  former,  in  their  Tessel,  for  her  voyage  to  LiveipooL  They 
im  Gharieetoa  bought  cotton,  and  shipped  it  in  that  vessel.  They  toolc  a  bill  of  ladinK  '  to 
onier  or  to  our  assigns,*  and  Indorsed  it  *  deliver  the  within  to  the  banlc  of  Liverpool  or 
order. ^  They  drew  drafts  on  the  merchants  in  Liverpool,  and  delivered  the  bill  of  lading 
to  a  bank  in  Charieston  and  on  security  of  it,  sold  the  drafts  to  the  bank,  and  used  the 
awaiJs  to  pay  tar  the  cotton,  or  to  reimburse  thenuelvee  for  advanoee  therefor.  They  in 
Urerpool  did  not  pay  the  bills.  When  the  cotton  reached  that  port,  the  question  arose,  to 
wbom  did  the  cotton  belong?  It  was  held  that  the  property  in  it  did  not  vest  absolutely  in 
t|«i»wi   In  liverpool,    notwithstanding  the  delivery  of  it  on  board  their  ship  to  their 
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servant,  the  master;  but  that  they  in  Charleston,  by  the  tenos  of  the  bill  of  ladioK,  b«i 
resenred  to  themselves  a  jtut  diapnnendi  of  the  cotton,  and  that  they  h«d  not  dlTMted 
thtfmselves  of  their  property  in  or  possession  of  the  goods;  and  that  havinjc  l-augbi  the 
cotton  with  their  own  funds  on  their  own  credit,  they  retained  their  propeiljr  in  it  imtfl 
pajment  was  made  for  it  by  the  men  in  LiverpooL  See  in  ace  Ihe  JVaneea,  9  Cr.  18S. 
There  are  facts  in  the  case  cited  (6  Exch.,  »upra)^  not  stated  by  us,  which  make  itaatrooger 
case  for  the  principals  in  Liverpool  than  the  one  in  hand  is  for  Brown.  It  was  decided  la 
the  Exchequer  Chamber,  after  elaborate  argument  and  full  consideration.  It  hat  beea 
since  recognised  and  approved  as  sound  and  authoritative.  See  MirabUa  r.  Imp.  Otiomam 
Bank^  L.  R.,  3  Exch.  Div  161.  The  conclusion  reached  in  It  sartsfles  our  Judgmest;  ths 
principle  declared  in  it  ia  sound,  and  applicable  to  and  decisive  of  the  potet  we  are  now 
considering 

*'  We  think  that  the  adjudications,  on  this  side  of  the  water,  are  to  the  same  end.  Tliere 
have  been  repeated  adjudications  in  this  court,  whereby  the  legal  effect  of  a  bill  of  lading 
has  been  determined,  when  it  contained  some  special  clause  or  notation,  or  had  upon  it  an 
indorsement  which  pointed  out  a  particular  person,  as  the  one  on  whose  aoooant  the  property 
named  in  it  was  to  be  carried  and  delivered.    Bank  of  RuehetUry.  Jtmea,  4N.  T.lflfl; 
JDriicM  V.  Perrin^  16  id.  335;  Mechanics  and  Traden*'  Dank  v.  Faarmen'  and  Meekanies"  AiaJt, 
60  id.  40;  Fii-itNatiimalBaukof  Tidedor.  Shaw,  61  id.  2Si;  &  c,  on  second  appeal. fl» id. 
684 ;  Marine  BaiUi  n/  Buffalo  v.  Fiske,  71  id.  858 ;  Bank  of  Commerw  v.  BtHteO,  79  id.  615. 
The  bill  of  lading  of  goods,  thus  affected,  prima  facie  confers  upon  the  person  in  whoss 
favor  it  is  issued,  or  to  whom  it  ia  transferred,  the  legal  title  to  them.    4  N.  T.  tmpra.  That 
result  is,  though  the  transaction  is  not  intended  to  give  the  permanent  ownersihlp»  tot  to 
furnish  a  security  for  advances  of  money  or  discount  of  conmiercial  paper,  made  upon 
the  faith  of  it.    Third  persons,  dealing  with  property  thus  shipped,  though  acting  in  good 
faitlL.  in  the  regular  course  of  business,  and  paying  value,  are  affected  by  the  tenns  of  the 
bill  of  lading,  are  bound  to  look  into  it,  and  are  chargeable  with  a  oonstmctive  noiice  of 
the  contents  of  it.    In  the  case  in  hand,  had  the  appellants  asked  for  the  bill  of  lading,  and 
looked  into  it,  they  would  have  seen  that  the  property  deacribed  in  It  was  in  the  poaseaBoa 
of  Brown ,  with  a  special  and  restricted  right  over  it,  and  that  they  oould  nol  deal  wftfc  II 
safely,  until  there  had  been  a  compliance  with  the  oonditiom  attached  to  that  iniasiiMliia 
CUy  Bank  v.  R.  IF.,  and  O.  R,  R.  Co.,  44  N.  Y.  138b    And  as  they  were  cKa(gF«ble  witt  a 
€X>nstructlve  notice  of  the  contents  of  it,  there  is  the  same  legal  resnll  ae  If  thfj  bad 
looked  into  it." 


People  v,  Secueitt  Life  Insurance  and  Ankuitt  Oo. 

C78N  Y.114) 

Inwranee  —  imolvefU  company  —  nghis  of  kold&n  of  yMmatumd  poHdm 

death^eia%m$. 

An  InBolyent  life  intaranoe  company,  diaoontinaiiig  bnolDeas  and  liidlins  to 
cany  its  policies,  la  liable  to  policy*hoidera  in  damagea  for  breach  of  cos- 
tract  ;  Hie  polioy-holden  are  creditora  for  the  Talae  of  their  policieB  at  xha 
date  of  the  dunolntion  of  the  company  ;  and  the  claima  of  holden  of  a»» 
matured  poUdea  an  not  to  be  poa^^oned  to  death-dalma  maturing  beforo  thm 
dissolution. 
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APPEALS  by  policy-holders  from  an  order  confirming  the  report 
of  a  referee,  to  whom,  upon  petition  of  the  receiver  of  Secur- 
iiy  Life  Insurance  and  Annuity  Company,  it  was  referred,  '^  to 
take  proof  and  report  to  this  court  the  names  of  all  persons  enti- 
tled to  participate  in  the  fund  in  the  hands  of  the  said  receiver, 
and  the  respective  amounts  of  their  net  claims  against  said  fund ; " 
also  to  '*  take  proof  and  report  to  this  court,  with  his  opinion,  as 
to  what  disposition  shall  be  made  of  any  and  all  premium  notes  in 
the  hands  of  said  receiver  ;''  and  also  to  "  take  proof  and  report 
to  this  court,  with  his  opinion,  whether  any  claims  against  said  re- 
ceiver are  entitled  to  preference  in  payment,  and  if  so,  in  what 
order,  and  the  names  of  the  claimants  entitled  to  such  preference ; '' 
also  to  *^  take  proof  and  report  to  this  court,  with  his  opinion,  as 
to  what  dividend  should  now  be  declared  among  the  creditors  of 
said  Security  Life  Insurance  and  Annuity  Company  from  the  fund 
in  the  hands  of  said  receiver.''    The  facts  appear  in  the  opinion. 

Robert  Sewell,  for  holders  of  death  claims,  appellants.  The 
policy-holders  were  partners  in  the  company,  and  were  liable  for 
its  losses  to  the  extent  of  the  premiums  contributed.  Mygait  y. 
JV.  r.  Co.,  21  N.  Y.  54,  61 ;  In  re  At.  L.  Ins.  Co.,  16  Alb.  L.  J. 
453  ;  OrissiVs  case,  L.  R.,  1  .Ch.  528 ;  Kean  y.  Johnson,  1  Stock. 
401  ;  Coll.  on  Part.,  641,  §§  8, 1079  ;  Koehler  v.  B.  R.Co.,2  Black 
715;  Aug.  &  Ames  on  Corp.  591 ;  Biss.  on  Part.,  248;  Story  on 
Pait,  §§  2, 107-109,  254,  255  ;  Oakhtf  y.  Aspinwall,  2  Sandf.  7 ; 
Penny  v.  Black,  9  Bosw.  310 ;  Man.  B.  Co.  y.  Sears,  45  N.  T. 
797;  8.  c,  6  Am.  Rep.  177;  Ont.  Bk.  y.  Hennessy,  ^%  id.  545; 
BnUard  v.  Kinnej/y  10  Cal.  60  ;  Sckimpf  v.  Lehigh  V.  Co.,  7  Ins. 
Ij.  J.,  665 ;  In  re  European  Co.,  5  Big.  Ins.  718 ;  N.  V.  L.  Ins.  Co. 
V.  Staiham,  3  Otto,  24.  The  policy-holders  were  not  creditors  of 
the  company,  within  the  meaning  of  the  Revised  Statutes,  respect- 
ing proceedings  against  corporations  in  equity.  King  v.  Ac.  L. 
Ins.  Co.,  3  C.  B.  (N.  S.)  151;  5  Big.  Ins.  635;  Belknap  y.  JV. 
Am.  L.  Ins.  Co.,  11  Hun,  282 ;  Day  v.  Conn.  L.  Ins.  Co.,  45  Conn. 
480 ;  &  c,  29  Am.  Rep.  693 ;  Trenton  Co.  y.  McKdway,  1  Beas. 
133;  Comm.  Co.  r.  Mass.  Co.,  112  Mass.  116;  119  id.  45;  Mut. 
Ben.  L.  Ins.  Co.  v.  HHyard,  8  Vr.  444;  s.  a,  18  Am.  Rep.  74L 
A  member  of  a  corporation  cannot  sue  it  at  law  for  something  con- 
nected with  the  yery  contract  which  makes  him  a  member.  Cut* 
hertson  t.  Nav.  Co.,  4  McL.  544.   All  debts  of  the  company  must  be 
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paid  before  other  claims  shall  hare  any  of  the  fund  distribated  to 
discharge  them.  Laws  1867,  chap.  708;  Day  y.  Conn,  L,  Ins.  Oa,^ 
suprcu  If  the  policy-holders  were  entitled  to  a  retam  of  premiums 
paid  in  advance,  only  the  proportion  unexpired  of  the  period  paid 
for  in  advance  could  be  returned.  N.  Y.  L*  Ins.  Co.  v.  Statham^  Z 
Otto,  93;  McKeniy  v.  Unu  X.  Ins*  Cb.,  4  Big.  Ins.  133 ;  RawU  y. 
Am,  Ins,  Co.,  27  N.  Y.  282.  The  policy-holders  who  had  paid  ia 
notes  were  liable  thereon  for  losses  to  the  full  extent  of  the 
notes.  Osgood  v.  Ogden^  4  Eeyes,  70;  Conyland  v.  JT.  (7.  Cb.^ 
Phill.  Eq.  (N.  0.)  341;  Farmer's  Bank  v.  MaxtoMy  32  N.  T. 
579 ;  Hope  M.  Ins.  Co.  v.  Perkins,  2  Abb.  Ct  App.  383 ;  Boms  t* 
Allen,  1  Sand.  171;  Browner  v.  Appleby,  1  id.  158  ;  Deraiemes  v» 
Merchants'  Co.,  1  N.  Y.  371 ;  Bangs  v.  Cray,  12  id.  477 ;  White  y. 
Havens,  5  Abb.  Ct  App.  Dec. ;  Cooper  v.  Shaver,  41  Barb.  151 ; 
Joiikson  V.  Roberts,  31  N.  Y.  304;  Howland  v.  Meyer,  3  id.  290; 
Brown  v.  do^ike,  4  id.  51 ;  CnUkshank  v.  Brouwner,  11  Barb.  228; 
Lawrence  v.  Nelson,  21  N.  Y.  158 ;  s.  c,  4  Bosw.  240;  Vanatta^ 
Atty.'Oen.,  v.  Ifew  Jersey  Co.,  31  N.  J.  Bq.  15 ;  Mygait  t.  N.  T.  Ox, 
21  N.  Y.  57 ;  Laws  of  1849,  ch.  308 ;  Laws  of  1836,  42  and  89!, 
special  charter  ;  Laws  of  1838,  ch.  236,  id. ;  Laws  of  1840,  p.  262, 
United  I.  Co. ;  Charter  of  Mutual  Life  In&  Co. ;  Laws  of  1842^ 
ch.  246 ;   White  v.  Haight,  16  N.  Y.  321. 

Horace  W*  Fowler,  for  appellant  Gilliland. 

Raphael  J.  Moses,  Jr.,  for  appellants  Eyler  and  otiien. 

Hamilton  Cole,  for  receiver. 

William  Barnes,  for  respondents. 

Earl,  J.  The  defendant  was  dissolved  and  a  receiver  was  ap- 
pointed of  its  assets  under  section  17  of  the  act,  chapter  463  of  th» 
Laws  of  1853.  It  was  organized  under  the  same  act,  and  by  sec- 
tion eleven  of  the  act  it  was  made  subject  to  all  the  provisions  of 
the  Revised  Statutes  in  relation  to  corporations,  so  &r  as  tiie  same 
were  applicable,  except  as  otherwise  specially  provided  in  the  acL 
No  provision  was  made  in  the  act  regulating  the  conduct  of  the 
receiver  in  such  a  case,  or  the  distribution  of  the  assets  or  any  of 
the  proceedings  subsequent  to  the  appomtment  of  the  receiver.  AH 
such  matters  were  left  to  be  regulated  by  the  provisions  of  the  Be^ 
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Trised  Statutes  and  the  practice  of  caarte  of  equity ;  and  to  tbose 
provisions  and  that  practice  we  must  look,  so  far  as  needful,  for 
the  solution  of  the  questions  presented  for  our  consideration* 
[Omitting  p.  minor  question.] 

Second.  It  is  claimed  upon  the  part  of  some  of  the  holders  of 
unmatured  policies  that  they  are  entitled  to  have  refunded  to  them 
»  pro  rata  portion  of  the  premiums  paid  by  them,  before  the  pay- 
ment out  of  the  assets  of  any  other  creditors ;  and  this  claim  is 
based  upon  the  following  provisions  of  the  Bevised  Statutes  (2  B. 
S.  470,  §  75)  :  *'  If  there  shall  be  any  open  and  subsisting  engage- 
ments or  contracts  of  such  corporation,  which  arc  in  the  nature  of 
insurances  or  contingent  engagements  of  any  kind,  the  receivers 
may,  with  the  consent  of  the  party  holding  such  engagement,  can- 
cel and  discharge  the  same,  by  refunding  to  such  party  the  premium 
or  consideration  paid  thereon  by  such  corporation,  or  so  much  thereof 
as  shall  be  in  the  same  proportion  to  the  time  which  shall  remain  of 
any  risk  assumed  by  such  engagement,  as  the  whole  premium  bore 
to  the  whole  term  of  such  risk;  and  upon  such  amount  being  paid 
by  such  receivers  to  the  person  holding  or  being  the  legal  owner  of 
such  engagement,  it  shall  be  deemed  cancelled  and  discharged  as 
against  such  receivers."  Section  77  :  ^'  The  receivers  shall  retain 
out  of  the  moneys  in  their  hands  a  sufficient  amount  to  pay  the 
sums,  which  they  are  hereinbefore  authorized  to  pay,  for  the  pur- 
pose of  cancelling  and  discharging  any  open  or  subsisting  engage- 
ments." 

This  claim  has  been  disallowed  by  the  court  below  and,  we  think, 
properly. 

By  the  act  of  1853,   the  corporations  organized  under  it  were 

made  subject  to  such  provisions  of  the  Bevised  Statutes  as  were 

applicable ;  and  the  sections  above  cited  are  not  applicable  to  life 

insurance  companies.    They  can  apply  only  to  fire  and  marine  or 

other  insurances  having  a  deiinite  term  to  ran.     In  the  case  of  a 

jmnning  or  unmatured  life  policy,  the  time  which  shall  remain  of 

the  risk  cannot  be  known.    If  these  sections  apply,  then  the  unjust 

jresalt  will  follow  that  the  more  one  has  paid  upon  one  of  these 

jx>licies,  the  less  he  will  receive;  and  the  one  who  has  paid  the  least, 

^txid  has  the  longest  expectation  of  life,  will  receive  the  most.  These 

sections  are  applicable  only  to  cases  where  the  insurance  is  an  in 

<]emnity  for  some  certain  risk ;  and  in  such  cases,  the  amount  paid 

for  the  indemnity  may  be  apportioned.    If  the  risk  has  been  car- 
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ried  half  of  the  time^  half  of  the  premiam  has  been  earned ;  and 
the  nearer  the  risk  has  been  carried  to  the  end  of  the  time,  the 
more  of  the  premium  has  been  earned,  the  less  valnable  the  policy 
has  become  to  the  assured,  and  under  these  sections,  therefore,  less 
would  have  to  be  refunded.  But  life  insurance  is  not  an  indemnity 
against  any  risk,  but  an  absolute  engagement  to  pay  a  sum  certain 
at  the  end  of  a  definite  or  indefinite  time.  In  such  cases,  the  policy 
becomes  more  valuable  as  its  end  is  approached  ;  and  any  such 
settlement  as  could  be  made  under  these  sections  would  be  quite 
absurd. 

But  the  claim  is  made  on  the  part  of  some  of  the  appellants  that 
the  holders  of  unmatured  policies  are  not  creditors,  but  partners  in 
the  company ;  and  that  they  are  therefore  not  entitled  to  share  in 
the  assets  until  after  payment  of  the  death  claims  and  of  other 
creditors. 

The  argument  that  they  are  to  be  treated  as  partners  is  quite 
ingenious,  but,  I  chink,  clearly  unsound.    The  statute  of  1853,  to 
which  this  company  owed  its  creation,  made  it  a  corporation.     It 
had  a  capital  stock  of   1110,000,  divided  into  shares,  which  was 
contributed  not  by  policy-holders,  but  by  the  stockholders.     Ita 
business  was  managed  by  directors  chosen  by  the  stockholders.    No 
policy-holder,  unless  a  stockholder,  had  any  voice  in  any  way  in 
the  election  of  its  officers  or  the  management  of  its  basiness. 
Every  policy-holder  in  such  a  company  enters  into  enga^menta 
with  the  company,  and  not  with  any  other  policy-holder.     He  pays 
the  premiums  upon  his  policy,  not  to  make  a  fund  to  insure  otherB, 
but  solely  as.  a  consideration  of  his  own  insurance.  The  company  re- 
ceives the  money  as  its  own.,  and  holds  it  as  his  own,  and  may  do  with 
it  what  it  will,  except  as  it  is  restrained  by  some  statute.  It  is  wholly 
immaterial  to  the  assured  what  the  company  does  with  the  money, 
provided  it  remains  solvent  until  the  maturity  of  his  policy.     It  ia 
true  that  the  company  relies  upon  all  the  premiums  })aid  to  cany 
on  its  business;  and  that  it  could  not  discharge  its  obligations  out 
of  its  capital  alone.   The  law  requires  that  it  shall  keep  and  have  at 
all  times  assets  invested  in  a  certain  way,  sufficient  to  meet  all  its 
liabilities —  that  is,  that  it  shall  keep  solvent.    But  they  who  pay 
their  money  for  insurances  are  no  more  jointly  interested,  or  in  any 
sense  partners,  than  the  depositors  in  a  bank.      The  depositors 
swell  the  assets  of  the  bank  and  also  its  liabilities,  and  they  hare  a 
common  interest  that  the  bank  shall  keep  its  funds  so  as  to  be  able 
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to  discharge  its  liabilities ;  and  that  is  alL  It  is  true  that  when 
snch  a  company  insures  one,  it  takes  into  account  the  fact  that  it 
has  insured  and  is  to  insure  many  others,  and  that  fact  has  a  bear- 
ing upon  the  umouut  of  premium  charged;  but  the  premium  is 
after  all  solely  for  the  particular  insurance.  Tho  fund  produced 
by  tho  payment  of  till  the  premiums  does  not  in  any  sense  belong 
to  the  policy-holders,  but  belongs  exclusively  to  the  company;  and 
the  policy-holders  are  interested  in  it  in  the  same  way  only  that  the 
creditors  of  any  other  corporation  are  interested  in  its  funds. 

There  is  nothing  in  the  statute  of  1853  which  makes  the  policy- 
holders members  of  the  company.  Section  ten  of  that  act  provides 
that  the  company  may  sue  any  of  '^its  members  or  stockholders," 
and  that  any  of  the  ''members  or  stockholders"  may  sue  it.  The 
words  ''  members  "  and  "  stockholders  "  here  mean  the  same  person. 
Every  member  of  such  a  company  is  a  stockholder,  and  every  stock- 
holder,  a  member.  The  provision  is  wholly  unnecessary  and  has  no 
significance.  It  is  a  superfluous  provision  frequently  found  in 
similar  statutes. 

There  is  a  provision  in  the  charter  of  this  company,  that  the 
stockholders  may  receive  a  semi-annual  dividend  of  not  exceeding 
three  and  one-half  per  cent,  and  that,  at  intervals  of  three  years, 
the  net  profits,  after  paying  such  dividends,  shall  be  paid,  twenty 
per  cent  to  the  stockholders,  and  eighty  per  cent  to  the  policy- 
holders. It  is  claimed  that  this  sharing  in  the  profits  makes  the 
policy-holders  partners.  These  profits  were  not  to  be  paid  to  them 
as  the  income  of  any  business  which  they  were  carrying  on  or  in 
which  they  were  interested.  They  were  the  profits  of  the  company 
in  its  business.  The  policy-holders  could  make  no  profits.  They 
could  never  receive  back  more  money  than  they  paid,  and  never  as 
mnch,  interest  upon  their  payments  being  taken  into  account;  and 
hence  any  dividend  to  them  under  this  charter  could  in  no  proper 
sense  be  called,  as  to  them,  profits.  As  to  the  company,  they  might 
be  profits  earned  by  good  management  and  too  large  premiums  — 
profits  earned  solely  out  of  the  stockholders.  These  so-called  profits, 
when  divided,  would  be  simply  an  equitable  adjustment  of  pre- 
miums paid.  If  such  profits  should  exist,  they  would  show  that 
the  company  had  been  exacting  more  premiums  than  were  just  and 
Cair;  and  the  excess  was  to  be  refunded  in  this  mode. 

This  novel  claim  of  partnership  is  not  sustained  by  any  author- 
itjf  and  even  in  the  case  of  a  mutual  life  insurance  company  was 
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repadiated  by  Jadge  Alleit  Id  Iiis  (q[»inion  in  Cohen  y.  N.  T.  MnL 
Life  Ins.  Oo^  50  N.  Y.  610;  s.  c^  10  Am.  Bep.  522. 

Bat  the  farther  claim  is  made  that  these  policy-holders  althoagh 
not  partners,  are  not  creditors,  and  as  such  entitled  to  share  in  the 
assets  of  the  company  on  a  footing  of  equality  with  other  creditors; 
and  this  claim  must  now  be  somewhat  examined. 

It  is  true  that  there  is  no  provision  in  the  policy  that  any  portioa 
of  the  premiums  shall  be  refunded.  There  is  an  agreement  on  the 
part  of  the  company  that  upon  the  payment  of  the  annual  premianis^ 
it  will  pay  the  stipulated  amount  at  death.  There  is  also  the  agree* 
ment  necesaarily  implied,  that  it  will  receive  the  annual  premiams 
and  carry  the  insurance  to  its  term.  The  annual  premium  is  not 
paid  solely  for  an  insurance  for  the  year  in  which  it  is  paid,  but  as 
stated  by  Mr.  Justice  Bbadlet  in  Jiew  York  Life  Insurance  Com' 
pony  T.  8t(UItam^  93  IT.  S.  24,  each  premium  is  part  oonaideration 
of  the  entire  insurance  for  life;  or  as  stated  by  Mr.  Justioe  SmoKa 
in  the  same  case,  the  assured,  by  paying  the  first  premium,  obtains 
an  insurance  for  one  year,  together  with  a  right  to  have  the  insur- 
ance continued  from  year  to  year  during  his  life,  upon  payment  of 
the  same  annual  premium,  if  paid  in  advance.  Whichever  of  these 
be  the  true  theory,  the  agreement  is  necessarily  implied  that  the 
company  will  receive  the  premiams  and  keep  the  policy  in  life;  and 
this  is  not  all.  The  company  is  the  creature  of  statute,  and  its 
mode  of  action  for  the  protection  of  the  policy-holders  is  regulated 
by  statute.  From  the  nature  of  the  case,  the  agreement  must  also 
be  implied  that  it  will  obey  the  statute,  the  law  of  its  creation  and 
of  its  existence ;  that  it  will  do  its  business  as  required  by  the 
statute ;  that  it  will  properly  keep  and  invest  its  funds,  and  be  in  a 
condition  at  all  times  as  the  statute  requires  to  discharge  all  its 
liabilities.  Therefore  when  it  violates  the  law,  fails  to  keep  on  hand 
funds  required  bylaw  and  becomes  insolvent,  discontinues  buaness, 
makes  it  impossible  for  the  assured  to  pay  premiums,  and  fails  to 
carry  the  policies,  it  has  broken  its  engagements  with  its  policy- 
holders and  becomes  liable  to  them  on  account  of  such  breach.  The 
policy-holders  then  have  a  claim  for  damages,  just  as  they  would 
have  if  while  doing  business  it  had  without  just  cause  refused  to 
receive  the  payment  of  premiums  and  to  continue  the  policies  in 
lite  ;  and  to  this  effect  hare,  I  believe,  uniformly  been  the  decisions. 
-ZV.  V,  Life  Ins.  Oo,  v.  Stathanty  supra;  Fischer  v.  Hope  MuL  Life 
Ins.  Co.y  69  K.  Y.  161 ;  BeHTs  case,  L.  B.,  9  Eq.  706;  CooVs 
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id.  703;  HoldicVa  case^L.  R.,  14  Eq.  72.  These  policy-holders  are 
therefore  in  the  same  position  as  any  other  persons  woald  be  who 
had  running  contracts  of  value  with  the  company,  which  it  had 
broken, —  claimants  for  damages. 

What  is  the  damage  sustained  by  each  of  these  policy-holders  P 

Clearly  the  value  of  the  policy  which  has  been  destroyed.     When 

such  value  has  been  ascertained,  the  true  measure  of  damage  has 

been  arrived  at.    But  the  difficulty  is  to  determine  the  value.     In 

any  given  case,   the  precise  value  cannot  be  ascertained.     If  the 

time  of  death  were  certain  and  the  rate  of  interest  determined, 

there  would  be  no  difliculty.   Then  the  present  value  of  the  amount 

to  be  paid  at  death,  diminished  by  the  amount  of  the  present  value 

of  all  the  premiums  to  be  paid,  would  give  the  value.    But  the  time 

of  death  is  uncertain,  and  hence  the  present  value  of  a  running 

policy  must  always  be  somewhat  speculative  and  uncertain.    Yet, 

as  in  all  cases  of  difficulty,  the  courts  charged  with  the  duty  of 

ascertaining  value  must  take  the  best  light  the  nature  of  the  case 

admits.    To  persons  of  a  certain  age  there  is  an  average  expectancy 

of  life;  and  this  is  shown  in  certain  tables  used  in  the  business  of 

life  insurance  showiug  the  expectancy  of  life  for  persons  of  all  ages. 

These  tables  are  built  upon  long  and  varied  exi^erience  and  are 

deemed  sufficiently  reliable,  in  the  absence  of  a  better  basis,  for  the 

guidance  of  the  courts,  of  public  officers  and  of  insurers.     One  of 

such  tables  is  annexed  to  the  act,  chapter  623  of  tlie  I^aws  of  1868, 

and  that  is  the  table  used  by  the  referee  in  this  case.    As  before 

stated,  the  annual  premiums  are  not  the  consideration  of  insurance 

for  the  year  in  which  they  are  paid;  for  they  are  equal  in  amount, 

-whereas  the  risk  in  the  early  years  of  life  is  much  less  than  in  the 

later.    Therefore  during  the  early  years,  the  assured  has  paid  more 

than  sufficient  to  carry  the  risk  during  those  years ;  and  this  excess 

is  to  aid  in  carrying  the  risk  during  the  later  years  when  the  annual 

premiums  would  be  insuffix^ien  t  for  such  years.    This  excess  is  called 

the  equitable  value  of  the  policy  and  goes  to  make  up  what  is  called 

the  reserve  fund.    This  reserve,  together  with  the  same  annual 

premiums,  ought  to  be  sufficient  to  enable  the  assured  to  obtain  a 

policy  for  the  remainder  of  his  life  for  the  same  amount  in  another 

solvent  company,  and  hence  may  be  taken  as  the  measure  of  present 

value,  assuming  that  there  has  been  no  change  in  the  value  of  his 

life  since  his  insurance,  except  that  caused  by  the  efflux  of  time. 

f  nt  the  health  of  a  policy-holder  may  since  his  insurance  have  be* 
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como  80  impaired  that  his  life  is  not  now  reinsunible/  and  hence  in 
his  particalai  case  the  value  to  be  arrived  at  upon  this  basis  would 
not  be  the  measure  of  his  damage.  But  yet  I  am  inclined  to  think 
that  even  in  such  cases  the  basis  would  have  to  be  generally  adhered 
to,  lor  the  reasons  stated  by  Lord  Cairns  in  Lancaster's  case,  to  be 
found  in  a  note  to  Holdich^s  case  above  cited,  because  it  would  be 
wholly  impracticable  in  the  cases  of  thousands  of  policy-holders  to 
determine  the  state  of  health  for  re-itisurancc  of  each  policy-holder, 
compared  with  his  state  of  health  at  the  date  of  his  policy.  The 
inquiry  would  be  so  much  a  matter  of  speculation  and  uncertainty, 
and  would  lead  to  so  much  litigation,  delay  and  expense  that  it 
woulil  be  practically  impossible,  it  seems  to  me,  to  administer  the 
assets  of  an  insolvent  company  in  that  way.  But  what  the  general 
rule  in  such  a  case  should  be  it  is  not  important  to  determine  now, 
as  all  these  lives  must  bo  assumed  to  be  in  a  normal  stat^,  as  there 
is  no  proof  as  to  the  precise  state  of  any  one.  As  I  understand  it, 
the  referee  in  this  case  adopted  the  basis  mentioned,  with  the  aid 
of  the  table  above  referred  to,  in  estimating  the  values  of  the  run- 
ning policies  at  the  date  of  the  dissolution  of  the  company  ;  and  in 
this  I  cannot  perceive,  from  any  evidence  in  the  case  or  any  infor- 
mation furnished  by  the  briefs  of  learned  counsel,  that  any  error 
was  committed  ;  and  I  therefore  conclude  that  these  policy-holders 
are  creditors  of  the  company  for  the  present  values  of  their  policies 
as  thus  estimated. 

Third.  The  receiver  holds  a  large  amount  of  premium  notes 
given  by  policy-holders  in  part  payment  of  premiums;  and  the 
referee  held  that  the  amounts  due  upon  such  notes  should  be  offset 
against  the  value  of  the  policies,  and  that  the  dividend  should  be 
declared  and  paid  upon  the  balance.  In  this  there  was  no  error.  A 
policy-holder  who  has  given  such  a  note  is  a  creditor  only  for  the 
balance,  after  deducting  such  note  from  the  amount  due  him  for 
the  value  of  his  policy  ;  and  in  holding  that  the  dividend  was  to  be 
made  upon  such  balance,  the  referee  has  followed  the  rule  laid 
down  in  the  statutes  and  the  decisions.  2  B.  S.  47,  §  36 ;  id.  464^ 
§  42,  and  p.  469,  §  68  ;  Matter  of  Globe  Ins.  Co.,  2  Edw.  Ch.  6*5; 
Osgood  V.  De  Groot,  36  N.  Y.  348. 

Fourth.  Our  attention  is  called  to  the  case  of  an  nnmatored 
paid-up  policy,  and  the  claim  is  made  that  it  should  be  treated 
differently  from  unmatured  policies  upon  which  annual  premiiuns 
are  payable.     But  there  can  be  no  difference.    The  valae  of  such  a 
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policy  must  bo  computed  in  the  same  way  as  the  others.    It  is  the 
balance  of  the  premium,  ascertained  by  the  rules  used  in  such  cases, 
necessary  to  carry  the  policy  to  maturity  ;  or  in  other  words,  the 
oncarued  premium,  which  is  called  the  reserve. 
[Omitting  a  minor  question.] 

Sixth.  The  claim  is  made  that  the  death  claims  which  matured 
before  the  dissolution  of  the  company  should  be  paid  before  the 
claims  of  the  holders  of  unmatured  policies;  and  I  think  this  claim 
was  properly  disallowed  by  the  referee.  Upon  the  assumption 
which  we  have  shown  to  be  a  proper  one  —  that  the  holders  of  such 
policies  are  creditors  of  the  company  —  this  claim  has  no  basis  to 
rest  on.  No  decision  has  ever  been  made,  that  I  can  find,  giving  the 
pi*eforonce  claimed.  The  death  claimants  have  no  lion,  legal  or  equi- 
table, upon  the  funds  of  the  company;  and  without  such  lien,  they  can 
have  no  preference.  It  is  the  rule  of  the  statute,  as  well  as  of  equity, 
that  all  the  creditors  of  such  a  corporation,  when  it  becomes  insolvent, 
shall  share  in  its  assets  in  proportion  to  their  claims.  2  B.  S.  47, 
§  36;  p.  466,  §  48;  p.  471,  §  79.  The  fact  that  one  claim  is  matured 
gives  it  no  preference  over  others  not  matured.  There  is  nothing 
in  the  nature  of  life  insurance  that  gives  the  preference.  One  who 
has  paid  his  money  to  carry  a  policy  to  maturity  has  no  better 
right  or  greater  equity  than  another  who  has  paid  his  money  to 
carry  a  policy  toward  maturity.  The  holder  of  a  running  policy 
has  paid  his  money  not  to  make  a  fund  to  pay  death  claimants,  but 
for  insurance  upon  his  own  life.  He  expects  the  benefit  of  the 
money  he  has  paid,  cither  by  receiving  the  amount  insured  at  the 
maturity  of  his  policy,  or  damages  for  the  breach  if  the  company 
fails  to  carry  his  policy  to  maturity.  To  the  extent  of  such  dam- 
ago  he  is  on  the  same  footing,  legal  and  equitable,  with  every  other 
creditor.  The  opinion  of  Chancellor  Runton  in  the  case  of  Van- 
aila  V.  N.  J,  Mut.  Life  Ins,  Co,y  31  N.  J.  Eq.  15,  with  a  copy  of 
-which  we  have  been  furnished,  is  not  in  point,  as  that  was  a  mutual 
company,  in  the  charter  of  which  the  holders  of  running  policies 
were  liable  to  assessment  to  pay  death  losses. 
[Omitting  a  minor  question.] 

I  have  now  considered  all  the  allegations  of  error  brought  to  our 
attention  by  the  various  appeals ;  and  my  conclusion  is  that  the 
order  appealed  from  should  be  affirmed,  except  an  to  the  appellant 
Gilliland;  and  that  as  to  him  it  should  be  modified  to  conform  to 
the  views  above  expressed.    Costs  m  this  court  must  be  allowed  to 
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the  receiver  and  to  the  appellant  Oilliland,  to  be  paid  oat  of  the 
assets,  bat  to  none  of  the  other  parties. 

Ordered  accardingljf. 

All  concur. 


Peoplk  y.  Meechants  and  Mbchakics'  Bakk* 

(78N.Y.2e9.) 

Bcmk  '-^iMolvefU  —  issue  of  draft  for  depositor's  check. 

The  C.  N.  Bank  cashed  a  check  on  the  M.  and  M.  Bank,  and  sent  it  for  pajment; 
the  latter  hank  sent  the  former  its  draft  for  the  amount,  charged  the  chedL 
to  the  drawee's  account,  which  was  good,  and  returned  him  the  check  aa 
paid.  Two  dajs  afterward  the  M.  and  M.  Bank  failed,  and  was  placed  in 
the  hands  of  a  receiver.  On  an  application  by  the  0.  N.  Bank  to  haye  the 
receiver  paj  the  amount  of  the  draft  to  it,  hdd,  that  the  transaction 
simple  shifting  of  indebtedness  by  the  M.  and  M.  Bank,  and  did  not  im.p] 
any  trust  ou  the  drawer's  funds  Ln  its  hands. 

APPEAL  by  Chemical  National  Bank  of  New  York  from  an 
order  denying  petition  for  an  order  directing  the  receiver  of 
the  Merchants  and  Mechanics'  Bank  of  Troy  to  pay  to  petitioners 
the  amount  of  a  check  out  of  the  assets  in  his  hands. 

The  Troy  and  Boston  Railroad  Company  kept  a  deposit  accoant 
with  the  Merchants  and  Mechanics'  Bank  of  Troy,  against  which  it 
weekly  drew  checks  payable  to  the  New  York  Central  and  Hudaon 
River  Raih-oad  Company,  which  were  deposited  in  the  Chemical 
Bank  of  New  York  city.  The  custom  was  for  the  Chemical  Bank, 
on  Saturdays,  to  mail  such  checks  to  the  Merchants  and  Mechaa- 
ics'  Bunk,  which  that  bank  received  on  Mondays,  and  for  which  on 
Tuesdays  it  remitted  by  drafts  on  the  Metropolitan  Bank  of  New 
York.  On  Saturday,  October  26,  1878,  the  Chemical  Bank  mailed 
«uch  a  check  for  $48,555.62 ;  it  was  received  by  the  Merchants  and 
Mechanics'  Bank  the  next  Monday,  and  on  the  same  day  charged 
to  the  drawer's  acconnt,  and  delivered  to  the  drawer  with  its 
book.  After  banking  hours  of  that  day  the  Merchants  and 
chanics'  Bank  received  from  the  Chemical  Bank  a  tel^ram,  **  Do 
yon  remit  to-day  for  check  sent  you  Saturday?  If  not,  letam 
oheck  to  us  to-night ; "  and  answered,    ''  We  expect  to  remit  to- 
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morrow,  as  usual; "  the  Chemical  Bank  replied,  '*  Protest  and  return 
check  sent  Saturdaj^  if  joii  don't  remit  to-nighf  The  next  day 
the  Merchants  and  Mechanics'  Bank  remitted  by  draft,  tbeChemi* 
eal  Bank  receiving  the  draft  early  Thursday  morning.  The  deposit 
account  of  the  Troy  and  Boston  Railroad  Company  was  good  for 
the  check.  The  draft  was  not  paid.  The  Merchants  and  Mechan- 
ics' Bank  failed  October  31,  1878,  and  a  receiver  was  appointed. 

Charles  Jones,  for  appellant  The  Merchants  and  Mechanics' 
Bank  was  the  agent  of  the  Chemical  National  Bank  to  hold  any 
moneys  paid  on  account  of  the  check  sent  to  it  for  collection. 
Mont  Co.  nk,  V.  Albany  City  Bk,,  7  N.  Y.  459.  The  Merchants 
and  ^fechanies'  Bank  received  the  money  as  a  trustee  to  forward  it 
to  the  petitioner  and  if  it  mixed  it  with  its  own  assets  it  could  not 
thus  change  its  position  as  trustee,  or  takeaway  from  the  petition- 
er's property  the  impress  of  the  trust.  2  Perry  on  Trusts,  §§  346, 
463,  8-^8,  837;  Hill  on  Trustees,  376,  note  2;  In  re  Pet  Le  Blanc, 
14  Hun,  8.  It  came  into  the  hands  of  the  receiver  charged  with 
this  trust.  Le  Roy  v.  Globe  Ins.  Co.,  2  Edw.  Ch.  667,  672 ; 
Story's  Eq.,  §  103a 

John  B.  Gale,  for  respondent. 

Rapallo,  J.  To  entitle  the  petitioner,  the  Chemical  Bank,  ta 
the  relief  prayed  for,  it  was  necessary  to  trace  into  the  hands  of 
the  receiver,  money  or  property  which  belonged  to  the  Chemical 
Bank,  or  which  had,  before  the  receivership,  been  set  apart  and  ap- 
propriated to  the  payment  of  the  check  held  by  the  Chemical  Bank, 
so  as  to  constitute  a  trust  fund,  the  equitable  title  to  which  was- 
vested'in  the  last-nnmed  bank.  It  is  conceded  that  if  the  Chemical 
Bank  was  merely  a  ci*editor  of  the  Troy  Bank,  it  could  not  claim 
a  preference  over  other  creditors,  whatever  may  have  been  the  origia 
of  the  claim. 

The  facts  relied  upon  by  the  appellant  as  establishing  that  the 
assets  of  the  Troy  Bank  came  to  the  hands  of  the  receiver  impressed 
with  a  trust  in  favor  of  the  Chemical  Bank,  to  the  amount  of  $48,- 
556.62,  are,  that  when  the  check  for  that  sum,  drawn  by  the  Troy 
and  Boston  Eailroad  Company,  was  sent  to  the  Troy  Bank  by  the 
Chemical  Bank,  through  the  mail,  for  the  purpose  of  being  paid, 
and  was  received  by  the  Troy  Bank,  that  bank  debited  the  check  to 
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the  drawer  in  its  account  which  was  then  good  for  the  amonnt,  and 
returned  the  check  to  the  drawer  as  paid.  The  counsel  for  the  ap- 
pellant contends  that  charging  the  check  to  the  drawer  m  its  account 
with  the  bankj  and  returning  the  check  to  the  drawer  as  paid, 
amounted  to  a  payment  of  the  check  and  the  setting  apart  of  asuffi* 
cient  amount  of  the  drawer's  deposits  to  cover  the  check.  That  by 
sending  the  check  to  the  Troy  Bank  through  the  mail,  the  Chemical 
Bank  constituted  the  Troy  Bank  its  agent  to  collect  the  check,  and 
to  hold  the  proceeds  and  send  them  to  the  Chemical  Bank.  That  con- 
sequently the  Troy  Bank,  having  paid  the  check  to  itself  as  agent  of 
the  Chemical  Bank,  held  the  amount  so  paid  on  the  check,  or  set 
apart  for  its  payment,  in  trust  for  the  Chemical  Bank,  and  the  assets 
of  the  Troy  Bank  embraced  the  amount  so  held  in  trust,  and  passed 
to  the  receiver  impressed  with  that  trust. 

We  are  unable  to  concur  in  the  reasoning,  or  result  of  this  ingen- 
ious argument.  There  was  no  actual  setting  apart  or  appropriation 
of  any  specific  fund  or  property  of  the  bank,  or  of  the  drawer,  for 
the  payment  of  the  check.  It  is  not  claimed  that  the  identical 
funds  which  had  been  deposited  by  the  drawer,  and  on  which  de- 
posits the  credit  on  the  books  was  founded,  were  in  the  poaseesion 
of  the  bank,  when  the  check  was  presented  for  payment  It  is 
conceded  that  they  were  not,  and  that  the  bank  had  used  them  in 
Its  business,  and  converted  them  into  securities  or  investments. 
The  bank  was  simply  debtor  to  tlic  depositor  for  the  balance  of  de- 
posits which  stood  to  its  credit.  By  charging  the  check  in  account^ 
the  bank  reduced  its  indebtedness  to  the  depositor  by  the  amount 
of  the  check,  and  constituted  itself  debtor  to  the  holder  of  the 
check  to  a  corresponding  amount  It  did  not  undertake  to  provide 
for  the  check  by  setting  apart  or  appropriating  any  particular  prop- 
erty or  fund  for  that  purpose,  but  by  drawing  a  draft  upon  the  Met- 
ropolitan Bank  of  New  York,  and  reinitting  that  draft  to  the  Chemi- 
cal Bank.  It  certainly  assumed  the  payment  of  the  check,  but 
there  is  an  entire  failure  to  show  that  it  impressed  a  special  tmst 
on  any  of  its  assets  for  that  purpose.  The  learned  counsel  contends 
that  the  Troy  Bank  was  agent  of  the  Chemical  Bank  to  receiTe 
payment  of  the  check.  Suppose  it  were,  what  did  it  receive  assach 
payment  ?  Simply  its  own  obligation.  If  any  thing  was  set  apart 
by  charging  up  the  check,  it  was  only  so  mnch  of  the  bank's  in* 
debtedness  to  its  depositor.  It  constituted  itself  debtor  to  tiM 
holder  of  the  check  in  place  of  its  indebtedness  to  its  depositor. 
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Bnt  it  is  rather  metaphysical  to  ar^iie  that  any  such  agcucy 
was  created.  The  check  was  sent  by  mail  to  the  bauk  upon 
which  it  was  drawn,  for  payment,  not  for  collection.  True, 
the  holder  intrusted  the  bank  with  the  custody  of  the  check 
uutil  ic  should  be  paid.  But  that  is  done  every  time  a  check  is 
presented  over  the  counter  for  payment.  The  only  difference  in 
this  case  is  that  instead  of  standing  at  the  counter,  or  sending  some 
one  to  stand  there  to  receive  payment,  the  holder  requested  the 
bank  to  remit  by  mail.  In  paying  the  check  the  bauk  merely  com- 
plied .vith  its  own  obligation  to  its  depositor  to  honor  checks  drawn 
against  deposits,  and  if  instead  of  demanding  im mediate  payment, 
the  holder  of  the  check  tmsted  to  tho  bank  to  remit,  the  result  was 
simply  to  give  credit  to  the  bank  ;  nut  to  constitute  an  agency. 
Matter  of  Le  Blanc^  14  Hun,  8,  is  referred  to  :i8  sustaining  the 
claim  of  tho  petitioner.  That  was  a  border  case,  but  it  contains 
the  element  which  is  wanting  in  the  present  case,  of  a  specific  ap- 
propriation  of  a  particular  fund,  for  the  payment  of  the  petitioner's 
claim.  In  that  caise  the  Erie  Railway  Company  had  separated  from 
its  general  assets,  and  deposited  with  Duncan,  Sherman  &  Co.,  a 
sum  of  money  for  the  specific  purpose  of  paying  the  dividends  due 
to  the  petitioner.  That  fund,  while  in  the  hands  of  Duncan,  Sher- 
man &  Co.,  was  clearly  impi*essed  with  a  trust  in  favor  of  the  peti- 
tioner, and  it  was  held  that  it  was  not  discharged  of  the  trust  by 
being  replaced  in  the  possession  of  the  Erie  Company,  and  that  the 
receiver  took  it^  though  mmgled  with  other  funds,  subject  to  the 
same  trust.  To  make  this  case  analogous  it  would  be  necessary  to 
show  that  the  Troy  Bank  had  separated  from  its  general  assets,  and 
placed  in  the  hands  of  some  depositary,  a  sum  sufficient  to  pay  the 
check,  for  the  express  purpose  of  being  so  applied,  and  that  this 
fund  had  come  to  the  hands  of  the  receiver  in  some  form.  There 
is  no  approach  in  this  case  to'  any  such  state  of  facts.  All  that 
appears  is  that  the  holder  of  the  check  sent  it  by  mail  to  the  bank 
upon  which  it  was  drawn,  and  requested  that  bank  to  remit  by  a 
certain  time,  or  return  the  check,  which  it  failed  to  do  within  the 
time  specified,  bnt  that  it  did  remit  a  day  or  two  later,  in  a  draft 
which  was  not  paid,  and  in  the  meantime  charged  the  check  to  its 
depositor  as  paid,  the  depositor's  account  being  good  for  the  amount. 
It  is  impossible  out  of  those  facts  to  construct  an  appropriation  or 
tmst  which  would  attach  to  the  general  assets  of  the  bank  after* 
ward  passing  to  a  receiver,  and  require  their  application  to  the  pay* 
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ment  of  the  check  in  preference  to  all  other  indebtedness  of  tha 
bank. 
The  order  should  be  affirmed. 

Order  affirmed. 

AK  concur. 


Willy  v.  Mulledt. 

(78  N.  Y.  810.) 

Negligence  — Jire-escapee  —  duty  to  promde. 

* 
A  statute  raqulres  ownera  of  tenement  housea  to  provide  sach  fire^eacapes  as 
Bliall  be  directed  and  approved  by  certain  commiflBioners.    JBeld^  that  the 
dutj  is  presently  imperative,  and  the  ownera  mast  procure  snch  directlan 
and  approval,  without  waiting  for  the  action  of  the  commissioners. 

ACTION  for  negligence.  The  opinion  states  the  case.  The  plaini- 
iflf  had  judgment  below. 

T]iom<i8  E,  Pearsally  for  appellant.    Where  the  circumstanoes 
admit  of  two  inferences,  both  equally  probable,  one  in  fayor  of 
plaintiff  and  the  other  in  favor  of  defendant,  plaintiff  should  be 
nonsuited.   Cordell  v.  N.  T.  C.  and  H.  R.  R.  R.  Co.,  75  N.  Y.  330; 
Robhins  v.  Mount,  4  Bobt.  554;  Ryan  v.  Tliompson,  6  J.  &  S.  133. 
In  order  to  recover  plaintiff  must  establish  that  defendant  owed 
some  specific,  clear  legal  duty  to  the  deceased,  the  omission  to  per* 
form  which  resulted  in  the  death  of  plaintiff's  intestate.     Ifickol-' 
son  V.  Erie  R,  Co.,  41  N.  Y.  529;  Laws  1847,  ch.  450.    A  teaant 
takes  premises  at  his  own  risk,  in  the  condition  they  are  at   the 
time  of  hiring,  unless  there  is  some  false  representation  or  fntxida* 
lent  concealment     Jaffe  v.  ffarteau,  66  N.  Y.  398;  8.  a,  15  Aw>. 
Bep.  438 ;  O'Brien  v.  Capwell,  59  Barb.  497;  McOlashan  t.  Da^. 
madpBy  37  id.  313;  Cleves  v.  Willaughby,  7  Hill,  86. 

A.  SimiSy  Jr.,  for  respondent 

Eabl,  J.  This  is  an  action  to  recover  damages  for  the  death  ef 
plaintiff's  wife,  all^[ed  to  have  been  caused  by  the  fault  of  the 
defendant    Prior  to  the  Ist  day  of  Noyember,  1877,  the  plau&tUt 
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hired  of  the  defendant  certain  apartments  in  the  rear  of  the  third 
story  of  a  tenement  house  in  the  city  of  Brooklyn,  and  with  hia 
wife  and  infant  child  moved  into  them  on  that  day.  On  the  fifth 
day  of  the  same  month,  in  the  day-time,  a  fire  took  place,  originat- 
ing iu  the  lower  story  of  the  house,  and  plaintiff's  wife  and  child 
were  smothered  to  death. 

It  is  claimed  that  the  defendant  was  in  fault  because  ho  had  not 
constructed  for  the  house  a  fire-escape,  and  because  he  had  not 
placed  in  the  house  a  ladder  for  access  to  the  scuttle. 

Section  36  of  title  13  of  chapter  863  of  the  Laws  of  1873  provides 
that  every  building  in  the  city  of  Brooklyn  shall  have  a  scuttle  or 
place  of  egress  in  the  roof  thereof  of  proper  size,  and  *'  shall  have 
ladders  or  staii*ways  leading  to  the  same;  and  all  such  scuttles  and 
stairways  or  ladders  leading  to  the  roof  shall  be  kept  in  readiness 
for  use  at  all  times."  It  also  provides  that  houses  like  that  occu- 
pied by  the  plaintiff  "shall  be  provided  with  such  fire-escapes  and 
doors  as  shall  be  directed  and  approved  by  the  commissioners  (of 
the  department  of  fire  and  buildings);  and  the  owner  or  owners  of 
any  building,  upon  which  any  fire-escapes  may  now  or  hereafter  be 
erected,  shall  keep  the  same  in  good  repair  and  well  painted,  and 
no  person  shall  at  any  time  place  any  iticumbrance  of  any  kind 
whatsoever  upon  said  fire-escapes  now  erected  or  that  may  hereafter 
be  erected  in  the  city.  Any  person,  after  being  notified  by  said 
commissioners,  who  shall  neglect  to  place  upon  any  such  building 
the  fire-escape  herein  provided  for,  shall  forfeit  the  sum  of  $500, 
and  shall  be  deemed  guilty  of  a  misdemeanor." 

Under  this  statute  the  defendant  was  bound  to  provide  this  house 
with  a  fire-escape.  He  was  not  permitted  to  wait  until  he  should 
be  directed  to  provide  one  by  the  commissioners.  He  was  bound 
to  do  it  in  such  a  way  as  they  should  direct  and  approve,  and  it  was 
for  him  to  procure  their  direction  and  approval.  No  penalty  is 
imposed  for  the  simple  omission  to  provide  one.  The  penalty  can 
be  incurred  only  for  the  neglect  to  provide  one  after  notification 
by  the  commissioners. 

Here  was,  then,  an  absolute  duty  imposed  upon  the  defendant 
by  statute  to  provide  a  fire-escape,  and  the  duty  was  imposed  for 
the  sole  benefit  of  the  tenants  of  the  house,  so  that  they  would  have 
a  mode  of  escape  in  the  case  of  a  fire.  For  a  breach  of  this  duty 
causing  damage  it  cannot  be  doubted  that  the  tenants  have  a  rem- 
«dy.  Ifc  is  a  general  rule,  that  whenever  one  owes  another  a  duty. 
Vol.  XXXIV— 68 
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whether  such  dutj  be  imposed  by  volantary  contract  or  by  statute, 
a  breach  of  such  duty  causing  damage  gives  a  cause  of  action. 
Duty  and  right  are  correlative,  and  where  a  duty  is  imposed  there 
must  bo  a  right  to  have  it  performed.  When  a  statute  imposes  a 
daty  upon  a  public  officer  it  is  well  settled  that  any  person  having 
a  special  interest  iu  the  performance  thereof  may  sue  for  a  breach 
thereof  causing  him  damage,  and  the  same  is  true  of  a  duty  imposed 
by  statute  upon  any  citizen.  Cooley  on  Torts,  654;  nov0r  v.  Bark' 
hoof,  44  N.  Y.  113;  Jetter  v.  N.  T.  O.  and  H.  R,  R.  R.  Co.,  2  Abb. 
Ct  of  App.  Dec.  458;  Haeney  v.  Sprague,  11  B.  I.  456;  Oou^  v. 
Steele,  3  Ell.  &  Bl.  402.  In  Comyn's  Digest,  Action  upon  Statute 
(F.),  it  is  laid  down  as  the  rule  that  *^  in  every  case  where  a  statute 
enacts  or  prohibits  a  thing  for  the  benefit  of  a  person,  he  shall  have 
a  remedy  upon  the  same  statute  for  the  thing  enacted  for  his 
advantage,  or  for  the  recompense  of  a  wrong  done  to  him  oontrary 
to  the  said  law." 

There  was  no  fire-escape  for  this  house.  But  the  claim  is  made 
on  behalf  of  this  defendant  that  he  is  not  liable  in  this  action,  be- 
cause the  plaintiff  and  his  wife  knew,  when  they  moved  into  the 
house  and  while  they  occupied  the  same,  that  there  was  no  fire- 
escape,  and  hence  that  4;hey  voluntarily  took  the  hazard  of  its  ab* 
sence.  It  is  undoubtedly  true  that  the  plaintiff  could  have  stipa* 
lated  against  or  have  waived  the  performance  of  this  duty  imposed 
for  his  benefit,  but  this  he  did  not  do.  There  is  no  proof  of  any 
kind  that  it  was  the  intention  of  the  parties  entering  into  their  con- 
tract that  he  should  take  and  occupy  this  house  without  a  fire-escape. 
There  is  nothing  to  show  that  he  knew  there  was  no  firo-escape  there 
when  he  hired  the  apartments.  It  is  not  shown  that  his  attention 
was  in  any  way  called  to  the  matter  or  that  he  looked  for  one.  Its 
absence  could  be  discovered  only  by  an  examination  outside  of  the 
house,  and  there  is  no  evidence  that  he  made  such  examination. 
He  liad  the  right  to  assume  that  the  statutory  duty  had  been  per- 
formed. There  is  no  proof  that  dunng  his  occupancy  he  discovered 
the  absence  of  a  fire-escape.  He  was  there  but  three  days,  cxclnd* 
ing  the  day  upon  which  he  moved  in  and  the  day  upon  which  the 
fire  occurred,  and  during  that  time  it  does  not  appear  how  much 
of  the  time  he  was  in  the  house.  There  is  certainly  no  evidenoa 
that  he  or  his  wife  discovered  that  there  was  no  fire-escape,  or  that 
their  attention  had  been  called  to  the  matter.  They  owed  no  da^ 
to  the  defendant  to  look  and  see  whether  there  was  one  there  or 
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They  had  the  right  to  rely  upon  its  presence  there  as  required  by 
the  statute.  But  suppose  they  did  discoTer  that  there  was  no  fire- 
escape  at  some  time  while  there,  after  they  moved  in,  does  such 
discovery  absolve  the  defendant  from  his  duty?  After  making  the 
discovery,  they  were  not  bound  at  once  to  leave  the  house  and  go 
into  tho  street.  Thev  had  a  reasonable  time  to  look  for  and  move 
into  other  apartments  ;  and  by  remaining  for  such  reasonable  time 
they  waived  nothing;  and  if  they  did  not  choose  to  move  out,  they 
were  entitled  to  a  reasonable  time  to  find  the  defendant  and  to  call 
upon  him  to  furnish  tho  fire-escape.  By  remaining  in  the  house 
for  such  reasonable  time  after  discovery  of  the  breach  of  duty  on 
the  part  of  the  defendant,  it  could  not  be  said  as  matter  of  law  that 
they  waived  the  performance  thereof  or  took  upon  themselves  volun- 
tarily the  hazard  of  all  the  damages  which  they  might  sustain  by 
the  non-performance  thereof.  Tho  duty  rested  upon  the  defendant 
not  solely  to  have  a  fire-escape  there  when  the  plainti£F  leased  the 
premises,  but  it  continued  to  rest  upon  him  ;  and  before  it  can  be 
held  that  tho  plaintiff  absolved  him  in  any  way  from  this  duty,  the 
proof  should  be  clear  and  satisfactory.  Ilere,  I  hold,  there  was  no 
proof  whatever  from  which  it  could  properly  have  been  found  that 
he  did  so  absolve  him. 

[Omitting  questions  of  fact] 

The  judgment  must  be  affirmed,  with  coets. 

Judgment  aJSrmed. 

All  concur. 


Hook  v.  Peatt. 
(W  N.  Y.  an.) 


IfeffoiiaibU  imPrummt — for  the  benefit  of  a  third — eofmdsration  "^mtppirt  tf 

iUegUimaU  ehUd, 

The  patative  father  of  an  illegitimate  child  drew  a  draft  payable  to  his  own 
order,  and  indorsed  payable  to  the  order  of  the  mother,  ezpreeslf  '*  for  the 
benefit  "of  the  child.  HM  (1),  that  the  undertaking  was  not  illegal ;  (2) 
that  the  draft  imported  a  consideration.    {See  noie^  p,  643.) 

4(*TI0N  on  a  draft.     It  was  admitted  that  Charles  H.  Hook,  the 
cestui  que  trusty  and  the  ^*  Gharlie*'  referred  to  in  the  indorse- 
ment, was  a  boy  some  seven  or  eight  years  old  at  the  date  of  the  draft, 
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the  illegitimate  son  of  defendant's  testator;  that  plaintiff  was  at 
that  date  a  married  woman,  living  in  the  city  of  Rochester  with  her 
husband,  who  is  made  a  defendant,  and  was  married  not  long  be- 
fore the  draft  was  drawn.  The  boy  lived  with  her  and  was  taken 
care  of  by  her.  The  opinion  states  the  facts.  The  plaintiff  had 
judgment  below. 

Daniel  Prati,  for  appellants.    Every  absolate  indorsement  of  a 
bill  of  excllange  imports  a  consideration  from  the  indorsee  to  the 
indorser;  but  in  order  that  this  quality  should  attend  the  instm- 
ment  it  should  be  for  the  payment  of  money  only,  absolutely  and  at 
all  events.     3  Kent  Com.  74;  1  Dan.  on  Bills,  2 ;  Chit  on  Bills,  152> 
154,  157,  218,  219;  Story  on  Prom.  Notes,  §  128;  Dean  v.  Hail,  17 
Wend.  221;  Overton  v.  Tyler,  3  Penn.  346.     A  bill  of  exchange,  in 
case  of  a  restrictive  indorsement,  ceases  to  be  further  negotiable 
and  imports  no  consideration  from  the  indorsee  to  the  indorser,  nor 
does   it  imply  any  promise  to  pay.     Dan.  on  Bills,  515;  Edw.  on 
Bills,  60;  Byles  on  Bills,  208;  Ross  on  Bills,  279;  Story  on  Bills,  §| 
111,  112;  Bayley  on  Bills,   107;  Chit,  on  Bills,  258,  259;  3  Kent 
Com.  92;  Power  v.  Finnie,  4  Call,  41 1;  Wilson  v.  Holmes,  5  Mass.  643; 
4  Am.  Dec.  75;  Sigourney  v.  Lloyd,  8  B.  ft  C.  622  ;  Treutielv.  Baran- 
don,  8  Taunt.  100;  Anc7ior\.  Bk.  of  England,  Doug.  637;  Blaine  y. 
Bourne,  1 1  R.  1. 119;  8.  c,  23  Am.  Rep.  429 ;  Bdie  v.  East  India  Co^ 
2  Burr.  1216, 1227;  Holliday  v.  AtJcimon,  5  B.  &  C.  601 ;  Sweeny  v. 
Easter,  1  Wall,  166;  Averetts*  Adm,  v.  Booker,  15  Gratt  163;  Bravmr, 
Jackson,  1  Wash.  C.  C.  B.  512 ;  1  Atk.  247.    The  indorsement  of  the- 
note  in  suit  is  restrictive.   Edie  v.  East  India  Co.,  2  Burr.  1227;Daiu 
on  Bills,  127;  3  Kent  Com.  92;  3  Mass.  228 ;  Chit  on  Bilk,  220; 
Averetts  v.  Booker,  15  Gratt.  170;  Holliday  v.  Atkinson,  6  B.  &  G. 
501;  Wait  v.  Day,  4  Den.  439;  Moncrufy.  Ely,  19  Wend.  405.     If 
the  draft  in  suit  was  given  m  consideration  of  past  illicit  cohabita- 
tion it  is  void.     Pars,  on  Cont.  (4th  ed.),  361 ;  1  Story  on  Gont^ 
§  543;   Beaumont   v.  Peeve,  8   Q.    B.  483;   Eastwood  v.  Kenyan^ 
11  A.  &  E.  438.     It  was  also  void  as  a  promise  to  provide  for 
the  future  support  of  the  child.    Moncriefy.  Ely,  19  Wend.  405; 
Birdsall  v.   Edgerton,  25   id.  619;  1   Car.  &  P.  268;  Beeves'  Donu 
Rel.  277  ]  2  Kent  Com.  216.     As  a  gift  or  donation  it  was  void  for 
the  want  of  a  consideration.     Harris  v.  Clark,  3  Corns.  93;  PinJk  t. 
Cox,  18  Johns.  145;  9  Am.  Dec.  191;  PhelpsY.  Pheips,  28  Barb,  l^l- 
Hnllidayv,  Atkinson,  5  B.  &  C.  501. 
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Irving  O.  Vann,  for  respondent 

Rapallo^  J.  The  point  mainly  relied  upon  by  the  appellant  is 
that  the  draft  and  indorsement  upon  which  this  action  is  brought 
do  not  on  the  face  import  a  consideration.  The  draft  was  drawn 
by  the  defendant's  testator  upon  the  treasurer  of  an  incorporated 
company^  payable  to  the  drawer's  own  order,  and  purported  to  be 
for  value  received.  It  was  indorsed  by  the  drawer  by  a  special 
indoraementy  "Pay  to  the  order  of  Mrs.  Mary  Hook,  for  the  benefit 
of  her  son  Charlie."  The  appellant  claims  that  this  is  one  of  those 
restrictive  indorsements  which  do  not  purport  tp  be  made  for  a 
i^onsideration,  and  do  not  entitle  the  indorsee  to  maintain  an  action 
on  the  bill,  without  proving  a  consideration. 

As  a  general  rule  an  indorsement  of  a  negotiable  bill  which  pur- 
ports to  pass  the  title  to  the  bill  to  the  indorsee,  imports  a  consid- 
eration, and  the  burden  of  proving  want  of  consideration  rests  upon 
the  party  alleging  it;^  The  restrictive  indorsements  which  are  held 
to  negative  the  presumption  of  a  consideration  are  such  as  to  indi- 
cate that  they  ara  not  intended  to  pass  the  title,  but  merely  to  en- 
4ible  the  indorsee  to  collect,  for  the  benefit  of  the  indorser,  such  as 
indorsements  "  for  collection  '^  or  others  showing  that  the  indorser 
is  entitled  to  the  proceeds.  These  create  merely  an  agency,  and 
negative  the  presumption  of  the  transfer  of  the  bill  to  the  indorsee 
for  a  valuable  consideration. 

But  where  the  indorsement  purports  to  pass  the  title  to  the 
bill  therein  from  the  indorser,  and  divest  him  of  all  beneficiae 
interest,  a  consideration  for  such  transfer  is  presumed.  All  the 
cas^  cited  by  the  counsel  for  the  appellant  rest  upon  these  princi- 
ples. The  citation  from  3  Kent  Com.  92,  states  the  principle  to  be 
that  when  the  indorsement  is  a  mei*e  authority  to  receive  the  money 
for  the  use  or  according  to  the  directions  of  the  indorser,  it  is  evi- 
dence that  the  indorsee  did  not  give  a  valuable  consideration  for  it 
and  16  not  the  absolute  owner.  This  accords  with  the  statement  of 
the  principle  by  Wilmot,  J.,  in  Edt'e  v.  E.  India  Co.^  2  Burr.  1227. 
So  an  indorsement  "Pay  to  S.  W.  or  order  for  our  use"  {Sigour' 
ney  v.  Lloyd,  8  B.  &  C.  622  ;  s.  c,  3  Y.  &  J.  220),  was  held  to  create 
a  mere  agency,  and  the  addition  even  of  the  words  "  value  received  *' 
to  such  an  indorsement  has  been  held  not  to  vary  its  effect.  Wilson 
T.  HolmeSj  5  Mass.  543.  In  Edie  v.  East  India  Co.,  2  Burr.  1221, 
the  examples  of  restrictive  indorsements  put  by  way  of  illustration 
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are,  '*  Pay  to  my  steward  and  no  other  person/'  or  *'  pay  to  my  ser- 
vant  for  my  nse."  These  show  that  there  was  no  intention  to  pass 
the  title  to  the  bill ;  and  the  same  effect  has  been  given  to  an  in- 
dorsement, *^  Pay  to  P.  only."  It  was  held  that  these  words  indi- 
cated that  the  indorsee  was  agent  only,  and  paid  no  consideration 
for  the  bill,  as  a  purchaser  would  not  have  accepted  snch  an  indorse- 
ment. Power  \.  Finney^  4  Call,  411.  But  an  indorsement  to  one 
person  for  the  wsq  or  benefit  of  another,  affords  no  snch  indication. 
The  indorser  parts  with  his  whole  title  to  the  bill,  and  the  pre- 
sumption is  that  he  does  so  for  a  consideration.  The  only  effect  of 
such  an  indorsement,  by  way  of  restriction,  is  to  give  notice  of  the 
rights  of  the  beneficiary  named  in  the  indorsement,  and  protect 
liim  against  a  misappropriation.  When  a  bill  is  indorsed,  ''Pay  to 
A  or  order  for  the  use  of  B,"  A  cannot  pass  the  bill  off  for  hia  own 
debt,  but  he  can,  by  indorsing  it^  transfer  the  title,  and  will  hold  the 
proceeds  for  the  benefit  of  B,  and  be  acconntable  to  him  for  them. 
Eva)i8  V.  Cramlinglon,  Carth.  5,  affirmed  in  the  Exchequer  Cham- 
ber, 2  Vent.  309.  In  Treuttel  v.  Barandotiy  8  Taunt  100,  cited  by 
the  appellant,  drafts  payable  to  the  drawer's  own  order  were  in- 
dorsed by  him  to  De  Roure  &  Co.  or  order,  **  for  the  acconnt  of 
Treuttel  &  Wurz."  It  appeared  that  De  Bonre  &  Co.  were  the  agents 
of  Treuttel  &  Wurz,  and  the  latter  were  held  entitled  to  maintain 
trover  for  t)ie  drafts  against  a  party  to  whom  De  Bonre  &  Co.  had 
pledged  them  for  their  own  debt.  There  is  nothing  in  this  case  to 
sustain  the  proposition  tliat  a  draft  thus  drawn  and  indorsed  does 
not  import  a  consideration,  or  that  the  indorsee  could  not  maintain 
an  action  upon  it  against  the  drawer  and  indorser  without  proving 
w;  consideration.  The  effect  of  the  special  indorsement  was  simply 
to  give  notice  of  the  interest  of  Treuttel  &  Wurz,  and  prevent  De- 
Bouro  &  Co  from  appropriating  the  draft  to  their  own  use.  Blaine 
V.  Bourney  11  B.  I.  119;  s.  c,  23  Am.  Bep.  429,  is  to  the 
point  In  the  present  case  the  indorsement  did  not  purport  to 
strain  the  indorsee  from  negotiating  the  draft,  for  it  was  ^Piay  to 
the  order  of  Mrs.  Mary  Hook,''  for  the  benefit  of  her  son  Charlie. 
She  was  constituted  trustee  of  her  son  and  held  the  l^al  title.  3 
Kent  Com.  89.  The  indorsement  gave  notice  of  the  trust,  so  that 
if  she  had  passed  it  off  for  her  own  debt,  or  in  any  other  maoDer 
indicating  that  the  transfer  was  in  violation  of  the  trust,  hertran»* 
feree  would  take  it  subject  to  the  trust,  but  there  was  nothing  rev 
served  to  the  drawer  and  indorser.     He  retained  no  interest  in  it 
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The  presumption  is  that,  the  draft  wad  drawn  and  indorsed  by  him 
for  a  considenition  rcceived  either  from  the  indorsee  or  the  bene- 
ficiary. If  the  youth  of  the  beneficiary  should  be  deemed  to  afFord 
a  presumption  that  no  consideration  was  paid  by  him,  the  pre- 
sumption would  be  that  it  emanated  from  his  mother.  The  facta 
admitted  on  the  trial  do  not  establish  that  the  consideration  was 
illegal.  They  show  that  the  boy  lived  with  his  mother  and  was 
taken  care  of  by  her.  There  is  nothing  illegal  in  an  undertaking 
by  a  putative  father  to  support  his  illegitimate  child^  or  to  pay  a  sum 
of  money  in  consideration  of  such  support  being  furnished  by 
another,  though  it  be  the  mother  of  the  child.  If  such  was  the 
consideration  of  the  obligation,  and  it  was  furnished  by  Mrs.  Hook^ 
she  was  at  liberty  to  take  it  payable  to  herself  in  her  own  right,  or 
for  the  benefit  of  her  child.  Hicks  v.  Oregoryy  8  C.  B.  378 ;  Smith 
y.  Roche,  G  C.  B.  (N.  S.),  223  ;  Nichoh  v.  AUen,  3  0.  &  P.  36  ;  Jm- 
ntfigs  T.  Brawn,  9  M.  &  W.;  496  Knowlman  y.  Bluett^  L.  R.,  9 
Exch.  1,  30? ;  Bunn  Y.Winihrop,  1  Johns.  Ch.  337,  338. 
The  judgment  should  be  affirmed. 

Judgment  affirmed. 
All  concur 

NoriK  BT  T&B  Rbpobtbr.— It  was  held  in  Niru  t.  Starr ^  8  Or.  49,  that  where  the  putatiTe 

father  of  a  bastard  child  agrees  with  the  mother  that  he  will  pay  her  for  boardiim:  and 

clothing  sach  child,  such  contract  Is  without  consideration,  and  cannot  be  legally  enforced. 

The  mother  of  such  child  is  the  guardian,  and  bound  to  maintain  it.  The  court  said:  "  We 

idsin k  that  whatever  the  moral  obligation  of  a  putative  father  may  be  to  support  such  a 

Jiild,  no  legal  obligation  attaches  to  him  in  that  behalf,  and  that  this  legal  obligation  is 

jpon  the  mother     Tyler  on  Inf.  and  Cov.,  285,  lays  down  the  rule  that  the  mother  Is  the 

matured  guardian  of  such  a  child,  and  is  bound  to  maintain  it,  and  we  think  such  Is  the 

.«ir.  y/ifhisx  ono  agrees  to  pay  another  for  a  service  which  that  other  is  legally  bound  to  per- 

#k»nn.  the  contract  is  without  consideration,  and  cannot  be  enforced.    Pars,  on  Cont.  491. 

It  may  be  truly  said  that  the  respondent  was  under  a  moral  obligation  to  contribute  to 

fK<»  support  of  this  illegitimate  child,  and  it  is  insisted  that  this  is  a  sufficient  consideration 

to  sopport  this  promise.    But  to  constitute  a  moral  obligation  the  consideration  of  an  ez* 

pm_mn  contract  which  may  be  enforced  by  an  action  at  law,  there  must  have  been  some  pre- 

eztetini^  legal  obligation.    This  legal  obligation  may  have  ceased  to  have  force  by  reason 

of  the   statute  of  limitations,  or  the  like :  but  there  having  been  a  legal  obligation,  the 

moral  ol>llgation  is  sufficient  to  revive  the  liability  by  means  of  an  express  promlee.  MUU 

w.    lfV*>^^'*i '  Pick.  207;  Dodge  v.  Adams,  19  Id.  429;  Cook  v.  Brady,  7  Conn.  67.** 

Tlie  contrary,  however,  is  maintained  by  the  authorities  cited  in  the  principal  case.  In 
Ifurif*  ▼-  IVintkrop.  1  Johns.  Ch.  829,  it  was  held  that  provision  for  the  mother  of  a  bastard 
gfwmA  iuBT  Infant  is  asufllcient  consideration  to  support  a  bond  ordeed  of  chattels,  made  by  tfat 
l^2i^r  of  the  child  for  that  purpose. 

la  Ktuntftntan  v.  Bluttt  L.  R ,  9  Ex  809,  It  was  held  the  mother  might  recover  .tnaa  the 
either  iiB<»>47*^l>'^>^luMlezpeoded  at  his  request  In  the  tupport  of  their  fltegMiimtt 
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White  v.  Milleb. 

(78N.  Y.  898.) 

Damages  —  measure  of — itUsrest  on. 

In  an  action  of  dftmages  for  breach  of  warranty  on  sale  of  seed,  held,  that  the 
proper  measiiie  of  damages  ia  the  difference  in  value  between  the  crop  laieed 
and  the  crop  represented,  without  interest. 

ACTION  for  breach  of  warranty  on  sale  of  seed.    The  opinion 
states  the  case.     Tlie  plaintiff  had  judgment  below.* 

-B.  W.  PeckJiam,  for  appellant. 

Bsek  Cotaen,  for  respondents.  Plaintiff  were  entitled  to  interest 
on  the  damages  from  the  commencement  of  the  action.  Van 
Rensselaer  v.  Jewetty  2  N.  Y.  135;  Van  Buren  v.  Van  Oaasbeck^  4 
Cow.  496;  Tucker  v.  Ives,  G  id.  193  ;  Mcknight  v.  Dunlop,  4  Barb. 
36;  Barnard  \.  BariJtolemew,  22  Pick.  291;  22  Me.  161;  Mygait  v. 
Wilcox,  45  N.  Y.  306;  s.  c,  6  Am.  P>ep.  90;  Feeter  v.  Healh,  11 
Wend.  477-484;  McCoUum  v.  Seward,  62  N.  Y.  316;  Mercer  v.  Tose, 
67  id.  56.  The  interest  should  have  baen  allowed  by  way  of  full 
indemnity  to  the  plaintiff.  Fisheli  v.  Winans,  38  Barb.  230; 
WeUs  V.  Selswoody  61  id.  238. 

Eakl,  J.  This  is  an  action  to  recover  damages  for  a  breach  of 
warranty  in  the  sale  of  cabbage  seeds.  The  warranty,  as  alleged 
and  found,  is  that  tho  seeds  were  Bristol  cabbage  seeds^  and  it  was 
found  that  they  were  not,  and  that  they  did  not  produce  Bristol 
cabbages.  The  rule  of  damages,  as  laid  down  by  the  trial  judge  in 
his  charge  to  tho  jury,  was  in  conformity  with  the  decision  of  this 
court  when  tho  case  was  here  upon  a  prior  appeal  (71  N.  Y.  118; 
27  Am.  Rep.  13),  the  difference  in  value  between  the  crop  actually 
raised  from  the  seed  sown  and  a  crop  of  Bristol  cabbage,  such  as 
would  ordinarily  have  been  produced  that  year.  The  judge  also 
charged  tho  jury  that  if  they  found  for  the  plaintiffs,  they  should 
also  allow  them  interest  upon  the  amount  of  damage  from  the  com- 
mencement of  the  suit,  April  15,  1869,  to  the  day  of  their  verdict 

*See  DcLavaUciU  v.  Wendt  (75  N.  Y.  579),  31  Am.  Rep.  4M. 
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May  30, 1878.  The  jary  found  the  damage  to  be  $2,000,  and  the 
iuterest  upon  this  sum  to  be  $1,277.49,  and  gave  plaintiffs  a  verdict 
for  the  amount  of  the  two  sums.  The  defendant  excepted  to  the 
charge  as  to  interest,  and  this  exception  presents  the  only  question 
for  our  consideration. 

The  law  in  this  State  as  to  the  allowance  of  interest  in  common- 
law  actions  is  in  a  very  unsatisfactory  condition.  The  decisions 
npon  the  subject  are  so  contradictory  and  irreconcilable  ihat  no 
certain  rule  for  guidance  in  all  cases  can  bo  deduced  from  them. 

The  common-law  rule,  as  expounded  in  England,  allowed  inter- 
est only  upon  mercantile  securities,  or  in  those  cases  where  there 
had  been  an  express  promise  to  pay  interest,  or  where  such  prom- 
ise was  to  be  implied  from  the  usage  of  trade.  Mayne  Law  of 
Damage  (2d  ed.),  105;  Higgins  v.  Sargent,  2  B.  &  0.  349.  In  the 
absence  of  these  conditions  interest  was  not  allowed  in  an  action 
for  money  lent,  or  for  money  had  and  received,  or  for  money  paid, 
or  on  an  account  stated  or  for  goods  sold,  even  though  to  be  paid 
for  on  a  particular  day,  or  for  work  and  labor.  Gordon  v.  Swan, 
12  East,  419  ;  Calton  v.  Bragg,  15  id.  223  ;  Walker  v.  Constable,  1 
B.  &  P.  306 ;  Carr  v.  JSdwards,  3  Stark.  132;  Nicholy.  Tfiowpson^ 
1  Camp.  52,  n.;  Trelawneg  v.  Thomas,  1  H.  Bl.  303. 

Thus  the  law  remained  in  England  until  the  statute  of  third  and 
fourth  William  lY,  which  provides  that  upon  all  debts  or  sums 
certain,  and  in  actions  of  trover  and  trespass  de  bonis  asportatis,  and 
in  actions  upon  policies  of  insurance,  the  jury  may  in  their  dis- 
cretion allow  interest  as  part  of  the  recovery. 

We  have  no  statute  in  this  State  regulating  the  allowance  of  in- 
terest in  such  cases.     The  rule  early  adopted  here  upon  the  subject 
was  more  liberal  than  that  adopted  in  England.    The  allowance  of 
interest  was  at  first  mainly  confined  to  cases  coming  within  the 
common-law  rule  as  above  defined,  and  to  actions  to  recover  money 
wrongfully  detained  by  the  defendant    The  rule  was  then  extended 
BO  as  to  allow  interest  upon  the  value  of  property  unjustly  detained 
or  wrongfully  taken  or  converted,  and  for  goods  sold  and  delivered, 
and  for  work  and  labor  ;  and  thus,  by  a  sort  of  judicial  legislation, 
the  allowance  of  interest,  as  a  legal  right,  was  carried  much  further 
l&ere  than  the  scope  of  the  English  statute  where  the  allowance  was 
placed  simply  in  the  discretion  of  the  jury.    At  first  the  allowanoe 
4pi/  interest  in  actions  of  trover  and  trespass  de  bonis  asportatis  was 
the  disoretion  of  the  jury.    Now  it  is  held  to  be  matter  of  legal 
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right  Down  to  a  recent  period  interest  was  not  allowed  npon  iin« 
liquidated  acconnts  or  demands.  Now  that  last  landmark  has  been 
swept  away,  and  the  sole  fact  that  a  demand  has  not  been  liquidated 
is  not  a  bar  to  the  absolute  legal  right  to  interest. 

A  reference  to  a  few  recent  decisions  will  show  the  present  states 
or  as  I  might  with  propriety  say,  tho  uncertain  state  of  the  law 
upon  the  subject. 

In  Van  Rensselaer  y.  Jewett,  2  N.  T.  135,  tho  action  was  to  re- 
cover rent  payable  in  produce  and  work ;  and  it  was  held  that  the 
plaintiff  was  entitled  to  recover  interest  from  tho  time  the  rent  fell 
due.    It  was  admitted  by  Judge  Bbokson,  writing  the  opinion, 
that  the  damages  were  unliquidated,  and  that  there  was  no  agree- 
ment for  interest    He  however  laid  down  the  general  rule  thus: 
Whenever  a  debtor  is  in  default  for  not  paying  money,  delivering 
property,  or  rendering  services  in  pursuance  of  his  contract,  he  Is 
chargeable  with  interest,  from  the  time  of  default,  on  the  specified 
amount  of  money,  or  the  value  of  the  property  or  services,  at  the 
time  they  should  have  been  paid  or  rendered.    In  Dana  v.  FtedUr, 
12  N.  T.  40,  the  action  was  on  a  contract  to  recover  damages  for 
the  non*delivery  of  merchandise ;  and  it  was  held  that  the  plaintiff 
was  entitled  to  recover  not  only  the  difference  between  the  contract- 
price  and  the  market-value,  but  also  the  interest  on  such  difference ; 
and  that  the  allowance  of  interest  did  not  rest  in  the  discretion  of 
the  jury.    In  McMahon  v.  New  York  and  Erie  R.    Oo^  20  N.  Y. 
463,  it  was  held  that  interest  could  be  allowed  upon  an  unliquidated 
disputed  claim  for  work  under  a  contract  for  the  construction  of  a 
railroad.    The  allowance  was  based  upon  the  curious  ground  that 
the  debtor  was  in  default  for  not  having  taken  the  requisite  steps 
to  ascertain  the  amount  of  the  debt     In  this  case.  Judge  Ssldex, 
speaking  of  the  case  of  VanRensselaerr,  Jewett,  said  that  that  case 
went  a  step  further  in  the  allowance  of  interest  than  the  prior  cases, 
*'  and  allowed  interest  upon  an  unliquidated  demand,  the  amount 
of  which  could  be  ascertained  by  computation,  together  with   a 
reference  to  well-established  market-values;  because  such  values 
in  many  cases  are  so  nearly  certain  that  it  would  be  possible  for  the 
debtor  to  obtain  some  proximate  knowledge  of  how  much  he  was  to 
pay.''   In  Adams  v.  Ibrt  Plain  Bank,  86  N.T.  255,  and  Jfygait  t. 
Wikox,  45  id.  306;  8.  a,  6  Am.  Bep.  90,  it  was  held  that  interest  cauld 
be  recovered  in  an  action  by  an  attorney  upon  his  aooount  for  servi^ 
The  value  of  the  services  does  not  seem  in  either  case  to  have 
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disputed.  In  the  first  case,  it  was  held  that  interest  could  be  recovered 
from  the  time  payment  for  the  services  was  due;  and  in  the  leto?r 
case,  it  was  held  that  it  could  be  recovered  from  the  time  the 
account  was  i-endered  by  the  attorney  to  his  client  The  right  of 
recovery  was  based  upon  the  theory  that  there  wiis  default  in  pay- 
ing money  due.  In  both  cases,  the  account  appears  to  have  been 
substantially  liquidated,  the  liability  to  pay  alone  being  litigated. 
In  Smith  V.  VeliSy  CO  N.  Y.  106,  the  action  was  to  recover  for  sor- 
Tices  as  housekeeper  for  defendant's  intestate  during  many  years. 
The  plaintiff  had  from  time  to  time  received  money  and  goods  to 
apply  upon  her  account.  There  was  no  agreement  as  to  the  meas- 
ure of  compensation,  and  it  was  held  that  the  account  was  unliqui- 
dated, and  that  interest  was  not  recoverable,  even  from  the  death 
of  the  intestate,  as  there  was  not  a  fixed  market- value  by  which 
the  rate  of  wages  could  be  determined.  In  McCollum  v.  Seward, 
62  N.  T.  316,  the  action  was  upon  an  unliquidtited  disputed  claim 
for  work  and  labor,  and  the  referee  allowed  interest  from  the  com- 
mencement of  the  action ;  and  this,  upon  the  appeal  of  the  de- 
fendant, was  held  not  to  bo  erroneous.  In  Mercer  v.  Vosey  67  N.  Y. 
66,  the  action  was  to  recover  for  services  rendered  by  the  plaintiff 
to  the  defendant.  The  claim  was  unliquidated  and  contested.  Tiie 
referee  allowed  interest  upon  the  balance  found  by  him  from  the 
time  plaintiff  left  defendant's  service,  and  demanded  his  pay.  The 
action  was  commenced  in  about  a  month  after  such  demand  was 
made,  and  it  was  held  that  plaintiff  was  entitled  to  recover  interest 
at  least  from  the  commencement  of  the  action,  and  that  if  there 
was  any  error  in  allowing  interest  from  an  earlier  date,  it  was  too 
trifling  to  require  correction.  Upon  the  prior  trial  of  this  action, 
interest  was  allowed  from  the  time  a  crop  could  have  been  har- 
vested and  sold,  if  the  seed  had  been  as  warranted.  This  was  held 
by  this  court  to  have  been  erroneous,  on  the  ground  that  "  the  de- 
mand was  unliquidated  and  the  amount  could  not  be  determined 
by  computation  simply  or  reference  to  market  values." 

This  brief  presentation  of  decided  cases  shows  how  difficult  it  is 
to  deduce  from  them  any  certain  rule  as  to  the  allowance  of  interest 
Ji^  statute  could  probably  be  framed  which  would  produce  more  cer- 
tain, if  not  juster  results.  But  it  must  be  seen  that  to  uphold  this 
judgment,  the  rule  as  to  the  allowance  of  interest  must  be  carried 
g^t  least  one  step  further  than  it  has  ever  yet  been  caiTied;  and  we 
unwilling  that  the  step  should  be  taken  in  this  case. 
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After  a  very  thorough  examination  of  the  cases  in  England  and 
this  country,  I  have  not  been  able  to  find  one,  prior  to  this  one,  in 
which  it  has  been  held  that  in  a  case  where  the  chum  was  such 
as  not  to  draw  interest  from  an  earlier  date,  interest  could  be 
allowed  from  the  commencement  of  the  action,  unless  the  claim 
was  such  that  the  interest  could  be  set  running  by  a  demand,  the 
commencing  of  the  action  in  such  case  being  a  sufficient  demand- 

In  Feeter  v.  Heaih,  11  Wend.  479,  the  action  was  to  recover  for 
work,  labor  and  materials.  There  was  no  dispute  as  to  the  amount 
of  plaintiff's  claim;  the  only  dispute  was  whether  the  defendant  was 
personally  responsible  for  the  same.  The  agreement  was  to  pay 
the  plaintiff  upon  performance  of  his  contract ;  and  the  court  held 
that  he  was  entitled  to  interest  at  least  from  the  commencement  of 
the  action,  as  that  was  a  legal  demand  of  payment  Under  the  con« 
tract  the  plaintiff  was  entitled  to  interest  from  the  time  his  money 
was  due;  and  that  was  either  when  he  finished  his  contract,  or 
when  he  presented  his  bill  and  demanded  payment;  and  the  court 
held  that  the  commencement  of  suit  was  a  sufficient  demand.  If  a 
demand  was  necessary,  under  the  circumstances  of  that  case,  a  de- 
mand before  suit  would  have  been  just  as  effectual,  for  the  purpose 
of  the  interest  allowance,  as  the  demand  by  the  commenoement  of 
suit;  and  if  such  a  demand  had  been  made,  the  plaintiff  would 
have  been  entitled  to  interest  at  least  from  the  time  of  such  de» 
mand.  In  McCollum  v.  Seward,  supra^  the  referee  allowed  interest 
from  the  commencement  of  the  suit ;  and  that  was  held  not  to  be 
erroneous.  It  was  not  decided  that  it  would  have  been  erroneooa 
to  have  allowed  interest  from  an  earlier  date;  and  the  same  is  true 
of  the  case  of  Mereer  v.  Vose.  If  in  each  of  those  two  cases  an  account 
had  been  made  and  presented  to  the  debtor,  and  payment  demanded, 
it  is  probable  that  the  court  would  have  sustained  an  allowance  of 
interest,  from  such  demand. 

In  Barnard  v.  Bartholameto,  22  Pick.  291,  the  action  was  to 
recover  a  balance  of  account  for  money  and  professional  servioeSy 
and  it  was  held  that  ^'  interest  is  to  be  allowed  where  there  is  an 
express  promise  to  pay  it,  or  where  there  is  a  usage  proved  from 
which  the  jury  may  infer  a  promise  to  pay;  and  also  it  may  be 
given  as  damages  for  the  detention  of  a  debt  after  the  time  when 
due  .by  the  terms  of  the  agreement,  or  for  neglect  to  pay  a  debt 
after  a  special  demand."  In  Amee  v.  TFtbon,  22  Me.  116,  the 
action  was  upon  an  aooonnt  for  goods  sold  and  delivered,  and  it 
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held  that  the  plaintiff  would  be  entitled  to  interest  prior  to  the 
commencement  of  the  sait,  '^by  proof  of  an  agreement  to  pay  it,  or 
by  proof  of  a  demand  of  payment  anterior  to  the  date  of  the  writ.'^ 
The  cases  last  cited  tend  to  show  that  where  an  account  for 
services,  or  for  goods  sold  and  delivered,  which  has  become  due 
and  is  payable  in  money,  although  not  strictly  liquidated,  is  pre- 
sented to  the  debtor  and  payment  demanded,  the  debtor  is  put  in 
default  and  interest  is  set  running;  and  that  if  not  demanded 
before,  the  commencement  of  suit  is  a  sufficient  demand  to  set  the 
interest  running  from  that  date.  But  there  is  no  authority  for 
holding  in  a  case  like  this,  where  the  claim  sounds  purely  in  dam- 
ages, is  unliquidated  and  contested,  and  the  amount  so  uncertain 
that  a  demand  cannot  set  the  interest  running,  that  it  can  be  set 
running  by  the  commencement  of  the  action.  Why  should  the 
commencement  of  an  action  have  such  effect  ?  The  claim  is  no 
less  unliquidated,  contested  and  uncertain.  The  debtor  is  no  more 
able  to  ascertain  how  much  he  is  to  pay.  No  new  element  is  added. 
The  conditions  are  not  changed,  except  that  the  disputed  claim 
has  been  put  in  suit,  and  there  is  no  more  reason  or  equity  in  allow- 
ing interest  from  that  than  from  an  earlier  date.  If  interest  as  a 
legal  right  can  be  allowed  in  this  case  from  the  commencement  of 
the  action,  then  it  must  be  allowed  from  the  same  date  in  all 
actions  &z  contractu ,  and  logically  it  would  be  impossible  to  refuse 
it  in  actions  ex  delicto. 

Therefore,  when  this  court,  upon  the  prior  appeal,  decided  that 
the  natui'e  of  this  claim  was  such  that  interest  could  not  be 
allowed  thereon  from  a  time  anterior  to  the  commencement  of  the 
action,  it  really  decided  the  question  now  presented. 

The  judgment  of  the  General  Term  must  therefore  be  reversed^ 
and  the  judgment  entered  upon  the  verdict  must  be  modified  by 
striking  therefrom  the  sum  of  $1,277.49,  and  as  thus  modified  it 
mxist  be  afBrmed,  without  costs  to  either  party  as  against  the  othei 
npon  the  appeal  to  the  General  Term  and  to  this  court. 

Judgment  accordingly* 
All  concur. 
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Abthub  y.  Homestead  Fibe  Insurai^cb  Company. 

08  N.  Y.  -tte.) 

Insurance  —  limUaiion  of  suit  on  policy — second  action 

A.  fire  policj  was  conditioned  that  no  suit  upon  it  should  be  austained  an1< 
commenced  within  a  year  after  the  claims  should  accrue.  An  action  was 
commenced  upon  it  within  the  year,  and  on  the  trial  it  appeared  that  in  the 
statement  of  incumbrances  in  the  application,  a  mortgage  had  been  omitted. 
The  plaintiff  offered  to  show  that  the  defendant's  agent  was  informed  of  the 
mortgage  but  omitted  it  by  mistake.  The  court  excluded  the  evidence,  but 
offered  to  allow  the  plaintiff  to  amend  his  complaint,  setting  up  the  mis- 
take. The  plaintiff  refused,  and  was  nonsuited.  Afterward,  and  after  the 
lapse  of  a  year  from  the  accruing  of  the  claim,  he  commenced  another  suit 
ffeid,  not  maintainable,  although  the  defendant's  counsel  accepted  the  ooets  in 
the  first  suit,  and  gave  the  plaintiff's  counsel  time  to  make  case  or  ezoepiiooa 

ACTION  for  thereformatioa  of  a  cod  tract  of  insurance  and  forra- 
covery  thereon  as  reformed.  The  statements  in  the  application 
were  by  the  policy  made  warranties.  The  application  in  answer  to 
the  question  '^  how  much  is  it  incumbered  ?  "  understated  the  amount 
The  insured,  however,  stated  the  correct  amount  to  the  agent  of 
defendant,  who  had  authority  to  and  did  deliver  the  policy,  but 
the  agent  filled  up  the  application,  and  the  applicant,  without  reading 
it,  or  hearing  it  read,  signed  it  in  ignorance  of  (he  error,  and  im- 
mediately delivered  it  to  the  agent.  A  loss  occurred  March  8, 1876. 
In  August,  1876,  plaintiff  commenced  an  action  to  recover  the 
loss,  to  which  the  defendant  answered  that,  by  reason  of  the  false 
statement  in  the  application,  the  policy  was  void.  On  that  trial 
the  plaintiff  offered  to  prove  that  the  agent  was  informed  at  the 
time  of  the  true  amount  of  incumbrance,  and  by  mistake  omitted 
to  insert  it  in  the  application.  The  court  excluded  the  evidence, 
but  stated  that  he  should  allow  the  pleadings  to  be  amended.  The 
plaintiff  did  not  accept  the  suggestion,  and  on  motion  of  defendant 
was  nonsuited.  The  plaintiff  had  time  to  make  a  case  and  excep- 
tions, which,  by  stipulation  of  defendants,  was  extended,  but  none 
were  made,  and  no  judgment  was  entered.  On  the  16th  of  Jane, 
1877,  the  costs  were  paid  by  plaintiff.  The  present  suit  was  coai* 
menced  October  12,  1877.  The  opinion  states  other  facts.  The 
plaintiff  had  judgment  below. 
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Edwin  H.  Risley,  for  respondent  The  agenfe  knowledge,  is 
knowledge  on  the  part  of  the  company,  and  it  mnst  be  presumed  to 
have  intended  to  waive  the  condition  of  the  policy.  Van  Schoick 
V.  Hiag.  F.  Ins.  Co.,  68  N.  Y.  434;  Mead  r.  West.  Ins.  Co.,  64  id. 
453.  The  former  action  was  not  a  bar.  Audubon  y.  Excelsior  Ins. 
Co.y  27  N.  Y.  216  ;  Wheeler  v.  Ruckmany  51  id.  391.  The  limita- 
tion in  the  policy,  that  no  action  should  be  maintained  unless 
brought  within  one  year  from  the  time  the  loss  accrues,  is  inopera- 
tive. Ourtis  V.  Home  Ins.  Co.,  1  Biss.  485;  Eipley  v.  Astor 
Ins,  Co.  ,17  How.  Pr.  444;  Orani  y.  Lexington  Ins.  Co.,  5  Ind. 
23 ;  Mickey  v.  Burlington  Ins.  Co.,  35  Iowa,  174 ;  s.  c,  14 
Am.  Bep.  494;  Ames  v.  JV*.  T.  Ins.  Co.,  14  N.  Y.  253;  Mayor 
T.  ff.  Ins.  Co.,  39  id.  45,  46.  The  nonsuit  m  the  former 
action  wa^  a  waiver  of  strict  compliance.  Madison  Ins.  Co,  v. 
Fellows,  1  Dis.  217 ;  s.  o.,  2  id.  128 ;  Wood  on  Ins.,  §  441 ;  Peoria 
F.  and  M.  Ins.  Co.  v.  Hall,  12  Mich.  202 ;  Ah  King  y.  People, 
%  Hun,  297.  The  time  when  the  limitation  began  to  run  was  July 
8, 1876.  Mayor  v.  Home  F.  Ins.  Co.,  39  N.  Y.  45;  Mix  y.  Andes 
Ins.  Co.,  9  Hun,  397.  The  action  did  not  accrue  until  the  judg- 
ment reforming  the  contract  was  pronounced.  Hay  v.  Star  F. 
Ins.  Co.,  13  Hun,  496 ;  Ah  King  v.  People,  5  id.  297.  An 
action  can  be  maintained  to  reform  an  instrument,  and  to  recover 
upon  it  as  reformed.  Bidwell  y.  Astor  M.  Ins.  Co.,  16  N.  Y.  267 ; 
WelOes  V.  Taies,  44  id.  531 ;  Woodbury  Savings  Bank  v.  Charter 
Oak  Ins.  Co.,  31  Conn.  517.  An  action  to  reform  the  contract 
was  not  only  necessary  in  this  action,  under  the  circumstances  but 
was  proper,  irrespective  of  the  former  decision.  Maker  y.  Hib.  Itis. 
Co.,  67  N.  Y.  283;  Ripley  v.  jEtna  Ins.  Co.,  30  id.  136 ;  Rohrback  v. 
Oerm.  F.  Ins  Co.,  62  id.  47  ;  8.  c,  20  Am.  Bep.  451 ;  Alexander  y. 
Oerm.  Ins.  Co.,  66  N.  Y.  464 ;  s.  o.,  23  Am.  Bep.  76;  Foot  v.  ^tna 
Ins.  Co.,  61  N.  Y.  571. 

Daitfobth,  J.  The  complaint  states  two  causes  of  action ;  one 
for  loss  by  fire,  of  property  insured  by  the  defendant,  the  other  foi 
leformation  of  the  application,  upon  the  fiAith  of  which  the  policy 
iosaed.  The  policy  provides  that  no  action  shall  be  sustained 
•gainst  the  company  under  or  by  virtue  of  it,  unless  commenced 
within  one  year  next  after  any  claim  shall  accrue,  and  the  omission 
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to  comply  with  its  terms,  is,  I  think,  a  conclusive  answer  to  the 
complaint.  That  such  condition  is  valid  cannot  now  be  questioned. 
Ripley  v.  jEina  I'M,  Co,,  30  N.  Y.  136. 

The  loss  occurred  on  the  8th  of  March,  1876.  Proofs  of  loss  were 
duly  served  on  the  8th  of  May,  and  as  by  the  terms  of  the  policy 
the  amount  thereof  became  payable  in  sixty  days  thereafter,  the 
claim  accrued  on  the  8th  of  July,  1876.  The  action  was  not  com- 
menced within  a  year  thereafter,  and  the  case  is  thus  brought  di- 
rectly within  the  terms  of  the  condition.  Nothing  occurred  during 
the  progress  of  the  former  suit  to  relieve  the  party  from  its  effect. 
That  was  an  action  on  the  policy  upon  the  grounds  stated  in  the 
first  cause  of  action  herein.  In  it  the  plaintiff  might  have  had  all 
the  relief  -which  he  now  seeks,  and  with  or  without  the  amend- 
ment, which  the  court  gave  him  leave  to  make,  he  would  have  been 
entitled  to  recover,  if  the  facts  had  been  then  established  as  they 
are  now  found  to  be.  Emery  v.  Pease,  20  N.  Y.  63;  JV".  Y.  Ice  Co. 
V.  N,  W.  Ins.  Co.,  23  id.  357.  It  is  claimed  that  equitable  relief  is 
sought  in  this  case ;  if  necessary  it  could  have  been  had  in  that. 
To  the  objection  made  by  the  defendant  in  its  answer,  and  proved 
upon  the  trial  that  the  incumbrances  on  the  property  insured  ex- 
ceeded the  amount  stated  in  the  application,  the  plaintiff  could 
very  properly  have  replied  by  proving  the  facts  set  up  in  the  second 
cause  of  action  in  this  case.  In  doing  so  he  would  not  have  gone 
beyond  the  provisions  of  the  Code  (§  168  of  the  Old,  §  522  of  the 
New),  by  which  the  new  matter  is  deemed  controverted,  and  the 
plaintiff  without  pleading  permitted  to  traverse  or  avoid  it  as  the 
case  may  require.  Nor  would  he  have  invoked  new  doctrine,  for 
the  rule  since  the  union  of  legal  and  equitable  remedies  in  one  sys- 
tem, and  their  application  by  one  court  has  been  repeatedly  applied, 
and  declared  to  be  so  broad  that  it  secures  to  the  plaintiff  the  bene- 
fit of  every  possible  answer  to  the  defense  made  by  way  of  new 
matter,  not  constituting  a  counter-claim,  as  fully  as  though  it  were 
alleged  in  the  most  perfect  manner.  For  that  purpose  evidence 
admissible  under  the  principles  of  either  law  or  equity  takes  the 
place  of  pleading.  Dolson  v.  Pearce,  12  N.  Y.  166;  Phillips  r. 
0orham,  17  id.  270. 

I  have  not  adverted  to  the  former  suit  as  being  a  bar  to  this,  or 
in  any  way  preventing  the  bringing  of  another,  bot  to  show  thmt 
the  present  one  was  unnecessary  so  far  as  the  enforcement  of  may 
legal  or  equitable  right  of  the  plaintiff  is  concerned.     Nor  do  I 
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fchink  that  the  conduct  of  the  defendant  therein  gives  any  new  life 
to  the  plaintiff's  cause  of  action.    Doubtless  the  condition  might 
be  extended  or  waived  by  such  acts  of  the  insurer  as  hindered  or 
prevented  the  action,  or  induced  the  insured  to  suppose  that  a 
strict  compliance  therewith  would  not  be  insisted  upon,  but  in  such 
a  case  he  must  have  acted  in  good  faith  and  been  actually  misled. 
Ripley  v.  JStna  Ins.  Co.^  30  N.  Y.  136.     The  phiintiff  insists  that 
this  was  the  result  of  the  defendant's  conduct  in  the  former  suit. 
But  so  far  from  deluding  the  defendant  with  false  hopes,  it  would 
seem  to  indicate  on  its  part  a  determination  to  resist  payment  and 
yield  no  grace  or  favor.     Its  agents,  as  we  learn  from  the  opinion 
of  the  court  below,  as  early  as  the  8th  of  May,  1876,  notified  the 
plaintiff  that  by  reason  of  the  misstatement  in  the  application  the 
defendant  was  ''let  out,"  ''  that  the  policy  was  void,  and  the  plaint- 
iff had  no  legal  claim  against  it'^  The  objection  was  insisted  upon 
by  answer,  and  relied  upon  at  the  trial.     It  is  true  the  defendant's 
counsel  objected  to  evidence  which  it  seems  should   have  been 
received,  and  that  the  court  sustained  the  objection,  but  at  the 
same  time  gave  leave  so  to  amend  the  pleadings  as  to  make  the  evi- 
dence admissible.    The  favor  of  the  court  was  rejected,  and  the 
plaintiff's  counsel,  insisting  that  he  was  right,  obtained  time  to 
make  a  case  upon  which  to  review  the  ruling.    I  am  unable  to  per- 
ceive in  any  of  these  matters,  in  the  action  of  the  court  or  counsel, 
any  thing  soever  to  prevent  the  defendant  insisting  upon  the  condi- 
tion, nor  that  its  doing  so  iff  any  impeachment  of  its  good  faith. 
That  the  plaintiff's  counsel  failed  to  proceed  in  that  action,  and 
paying  costs  thereof  abandoned  it,  cannot  tend  to  the  advantage  of 
the  plaintiff  or  confer  a  new  right  against  his  adversary.     As  the 
commencement  of  that  action  does  not  bring  the  present  within 
the  limitation,  neither  does  its  failure  extend  the  time.    Riddles* 
barffer  v.  Hartford  Ins^  Co.y  7  Wall.  386.    The  cases  cited  by  the 
learned  counsel  for  the  respondent  are  abundant  to  show  that  waiver 
may  be  implied  from  slight  circumstances,  but  none  afford  any  sup- 
port to  the  position  that  a  successful  defense  of  one  action  estops  a 
p^rty  from  insisting  that  a  second  cannot  be  maintained  because 
commenced  too  late.    Nor  does  the  acceptance  of  costs  given  to 
judeixinify  a  successful  litigant  for  the  false  clamor  of  his  adversary 
to  the  latter  any  consideration  or  excuse  for  non-compli- 
-with  a  contract  stipulation. 
The  plaintiff  also  relies  upon  the  fact  that  the  defendant's  oonn* 
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sel  extended  the  time  within  which  the  plaintiff  might  prepare  his 
case,  or  bill  of  exceptions  in  the  first  action.  There  is  no  connec- 
tion between  the  two  events,  nor  was  one  the  inducement  of  the 
other.  An  attorney  may  mitigate  the  rigor  of  practice  in  one  salt 
without  creating  a  new  cause  of  action  against  his  client. 

It  is  further  urged  that  the  defendant  should  be  estopped  from 
asserting  that  the  plaintiff  had  a  remedy  at  law,  so  far  at  least  as  it 
affects  the  limitation  of  the  time  of  commencing  the  action^  becaiue 
the  defendant's  counsel  upon  the  trial  of  the  first  action  insisted 
that  the  remedy  of  the  plaintiff  was  in  eqnity,  and  not  at  lav* 
What  the  defendant's  counsel  did  upon  the  former  trial,  and  in  the 
progress  of  it,  is   binding  upon  his  client  so  far  as  that  action 
and  its   consequences  are  concerned,  but  no  farther.    It  was  not 
within  the  scope  of  his  authority  to  change  the  rights  of  his  client 
except  so  far  as  it  might  be  done  in  that  action;  and  by  putting  an 
end  to  that,  he  did  not  justify  the  commencement  of  another,  nor 
could  he  create  a  cause  of  action  which  did  not  before  exist.     Bnt 
although  the  court  entertained  the  objection,  the  trial  judge  gave 
leave  to  amend.    Instead  of  doing  so  the  plaintiff  elected  to  discon- 
tinue; this  was  not  the  fault  of  the  defendant,  yet  it  was  still  in  the 
plaintiff's  power  to  commence  a  new  action  before  the  expiratioo^of 
the  year;  he  did  not  do  so,  and  for  his  omission  the  defendant  is  in 
no  respect  to  blame. 

The  second  cause  of  action,  although  in  form  for  the  reformation 
of  the  application,  is  in  fact  to  get  rid  of  a  defense  interpoeed  by 
the  defendant,  and  so  far,  and  for  that  purpose  is  unnecessary.  Nor 
would  the  contract  of  insurance  be  other  or  different  when  the  ap- 
plication is  corrected,  than  it  was  before.  Maker  y,  Hibernian  Ins. 
Co.,  67  N.  Y.  283.  The  cases  cited  by  the  learned  cx>nn8el  for  the 
respondent  lead  to  no  other  result,  for  they  are  inapplicable  to  the 
case  in  hand.  Woodbury  Savings  Bank  v.  Charter  Oak  Fire  and 
M,  Ins,  Co.j  31  Conn.  517,  was  a  suit  in  equity.  An  action  at  law 
had  been  commenced  upon  the  policy  issued  by  the  defendant 
within  the  time  limited,  and  it  was  held  that  the  suit  in  eqnity, 
although  commenced  afterward,  was  not  barred,  becanse  it  was  in 
aid  of  the  other.  In  Oonnecticut  the  distinction  between  the  sys- 
tems of  law  and  equity  is  still  preserved,  and  the  latter  was  alone 
competent  to  the  relief  sought.  In  Hay  v.  Star  Ins.  Oo.,  13  Han, 
496,  affirmed  in  this  court,  77  N.  Y.  235;  8.  a,  33  Am-  Bep.  607,  the 
policy  contained  a  contract  different  from  the  one  barg^nedfor« 
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and  had  been  fraudalently  issued  in  its  place.  The  plaintiff  held 
nothing  upon  which  he  could  maintain  an  action,  and  the  object 
was  to  compel  the  defendant  to  give  a  policy  according  to  its  agree- 
menty  or  in  the  language  of  the  opinion  in  that  case,  it  ^^  was  as 
thongh  no  policy  had  been  issued,  and  the  action  was  for  the  speci- 
fic performance  of  the  agreement  to  insure."  In  the  case  before  us 
the  plaintiff  holds  a  policy  perfect  in  all  its  stipulations,  and 
according  with  the  agreement  of  the  parties.  The  difficulty  is  that 
the  defendant  seeks  to  avail  itself  of  a  defense  caused  by  the  act  or 
omission  of  its  agent,  but  it  is  one  which  the  plaintiff  could  have 
avoided  in  the  former  action.  This  action  was  not  necessary  and 
was  commenced  too  late.  I  can  discover  no  ground  on  which  the 
plaintiff  can  stand  against  this  appeal. 

The  judgment  of  the  General  and  Special  Terms  should  therefore 
be  reversed,  and  a  new  trial  granted,  with  costs  to  abide  the  event. 

Judgmsht  reversed* 
All  concur. 


BuEL  y.  Peoplb. 

(78  N.  T.  41MB.) 

Oriminal  law — murder  commuted  during  rape. 

The  defendant  killed  a  woman  by  strangling  her  while  attempting  to  commit 
a  rape  upon  her.  Held,  murder  in  the  first  degree,  within  a  statute  making 
the  killing  of  any  person,  by  one  while  engaged  in  the  oommission  of  a 
felony,  murder  in  the  first  degree. 

CONVICTION  of  murder  in  first  degree.    The  opinion  states 
the  case. 

James  A.  Lynes,  for  plaintiff  in  error.  The  court  erred  in  charg- 
ing that  the  jury  in  effect  should  bring  in  either  a  verdict  of  murder 
in  the  first  degree,  or  of  acquittal.  3  R.  8.  (6th  ed.)  995,  §  48. 
The  court  erred  in  charging  that  if  the  prisoner  killed  the  girl  in 
the  oommission  of  a  rape  upon  her  person,  it  was  murder  in  the 
fiiat  degree.  Barb.  Cr.  Pr.  65-67 ;  People  v.  Quifiy  60  Barb.  128; 
id.  144;  People  v.  Morrison,  1  Park.  Cr.  625-644;  People  y.  Abbott, 
19  Wend.  192;  People  v.  Bransby,  32  N.  Y.  525;  34  Eng.  Com.  L. 
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539.  Subd.  3,  §  5^  2  B.  S.  G56,  as  amended  by  chapter  333,  Laws  of 
1876,  includes  only  those  cases  where  the  felony  is  a  separate  and 
distinct  offense  from  the  killing.  3  B.  S.  9:^8, 932;  People  y.  Rector^ 
19  Wend.  608;  People  y.  Butler,  3  Park.  Cr.  377-385;  Foster  y. 
P^h,  50  N.  Y.  598-602,  603  ;  10  id.  120 ;  3  E.  S.  (6th  ed.)  928,  § 
4;  1  Whart,  Am.  Cr.  Law,  560 ;  4  Wend.  265;  3  Hill,  92;  1  Green 
Cr.  267-275  ;  2  id.  381-385;  People  v.  Smithy  67  Barb.  46, 

X.  L.  Bundyy  for  defendant  in  error. 

Miller,  J.     The  prisoner  was  convicted  of  the  crime  of  mnider 
in  the  first  degree.    The  indictment  contained  sixteen  different 
counts ;  eiglit  of  them  were  framed  charging  that  the  offense  of 
murder  had  been  committed  in  contravention  of  the  first  snbdi* 
vision  of  section  5  of  2  Bevised  Statutes,    656  (Isted.);  and  the 
remaining  eight  nnder  the  third  subdivision  of  the  same  statute,  as 
amended  by  chapter  644,  S.  L.  of  1873,  and  by  chapter  333  of  the 
S.  L.  of   1876.    The  statnte  is  as  follows:    ^' Such  killing,  unless  it 
be  manslaughter,  or  excusable  or  justifiable  homicide,  as  hereinafter 
provided,  shall  be  murder  in  the  first  degree,  in  the  following  cases: 
First,  when  perpetrated  from  a  deliberate  and  premeditated  design 
to  effect  the  death  of  the  person  killed,  or  of  any  human  being. 
Second,  when  perpetrated  by  an  act  imminently  dangerous  to  others, 
and  evincing  a  depraved  mind,  regardless  of  human  life,  although 
without  any  premeditated  design  to  effect  the  death  of  any  particu* 
lar  individual.    Third,  when  perpetrated  by  a  person  engaged  ia 
the  commission  of  any  felony.    Such  killing,   unless  it  be  marder 
in   the  first  degree  or  manslaughter,  or  excusable  or  justifiable 
homicide,  as  hereinafter  provided,  shall  be  murder  in  the  second 
degree,  when  perpetrated  intentionally  but  without  deliberation 
and  premeditation." 

The  latter  counts  charged  that  the  crime  was  committed  while 
ravishing  or  attempting  to  ravish  the  deceased,  and  it  was  averred 
in  some  of  them  that  the  prisoner,  while  engaged  in  the  commission 
of  the  rape  or  felony,  and  in  others,  while  in  the  commission  of  the 
assault  with  the  intent  to  commit  the  rape  or  felony,  with  a  rope 
which  he  had  placed  upon  the  neck  of  the  deceased,  strangled  and 
suffocated  her,  from  which  she  died.  The  evidence  tended  to  shov 
that  the  death  of  the  deceased  was  caused  from  strangulation  pro* 
duoed  by  a  strap  or  rope  drawn  around  her  neck  by  the   prisoner 
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vhile  committing  a  rape  upon  her.  The  proof  also  showed  that  a 
violent  blow  had  been  inflicted  npon  her  head.  The  judge  charged 
the  jurjy  among  other  things,  that  if  they  believed  that  the  prisoner 
put  the  rope  around  the  neck  of  the  deceased,  or  inflicted  a  blow 
upon  the  head  of  the  deceased,  as  claimed  by  the  prosecution,  with 
a  design  to  effect  death,  with  premeditation  and  deliberation,  he  was 
guilty  of  murder  in  the  first  degree,  under  the  first  clause  of  the 
section  of  the  statute  cited.  The  judge  also  charged  the  jury  that 
if  the  deceased  resisted,  and  the  prisoner  overcame  that  resistance 
by  putting  the  rope  around  her  neck,  and  thus  made  her  incapable 
of  resistance,  and  under  these  circumstances  committed  the  offense, 
€ven  although  he  did  not  intend  to  take  her  life,  and  although  his 
object  and  purpose  was  simply  to  accomplish  his  purpose  of  having 
criminal  connection  with  the  deceased,  and  he  did  this  simply  to 
overcome  her  resistance,  and  if  that  was  his  purpose  and  intent,  and 
she  died  while  he  was  thus  engaged  in  that  act,  then  it  was  murder 
in  the  first  degree.  At  the  close  of  the  case,  the  counsel  for  the 
prisoner  excepted  to  that  part  of  the  charge  in  which  the  court 
charged  that  if  death  was  caused  by  the  commission  of  the  offense, 
it  would  be  murder  in  the  first  degree,  and  no  request  was  made 
for  any  other  or  different  directions  than  those  contained  in  the 
charge. 

It  is  claimed  by  the  counsel  for  the  prisoner  that  the  court  erred 
in  the  charge  to  the  jury  that  if  the  prisoner  killed  the  girl  in  the 
commission  of  a  rape  upon  her  person,  it  was  murder  in  the  first 
degree ;  that  this  was  a  wrong  interpretation  of  the  third  subdivision 
of  the  fifth  section  of  the  statute  which  properly  includes  only 
those  cases  where  the  felony  is  a  separate  and  distinct  offense  from 
the  killing  ;  and  that  it  has  no  application  to  a  killing  where  the 
death  results  directly  from  the  personal  violence  used  in  making 
the  assault,  and  where  the  felony  is  completely  merged  and  lost  in 
the  higher  crime.  The  argument  is  that  force  is  necessary  to  con- 
stitute the  crime  of  rape,  and  the  very  gist  of  the  offense  is  that  it 
must  be  accomplished  against  the  will  and  resistance  of  the  female; 
that  it  cannot  be  separated  from  the  carnal  knowledge,  and  that 
the  strangling  of  the  deceased  to  overcome  her  resistance  was  an 
indispensable  part  of  the  rape,  without  which  it  could  not  have 
been  committed,  and  hence  the  prisoner  was  not  guilty  of  the  crime 
of  murder,  and  therefore  the  charge  was  erroneous.  We  think  that 
this  position  cannot  be  upheld  upon  any  sound  legal  principle;  and 
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assuming  that  the  charge  of  the  judge  embraced  the  proposition 
claimed,  it  was  not  error.  While  force  and  violence  constitnte  an 
important  element  of  the  crime  of  rape,  they  do  not  constitnte  the 
entire  body  of  that  offense.  The  unlawful  or  carnal  knowledge  is 
the  essence  of  that  crime ;  and  without  this,  no  matter  what  de- 
gree of  force  or  violence  may  be  employed,  rape  is  not  established. 
1  Russ.  on  Grimes  (Ist  ed.),  557,  558  ;  1  Hawk.  P.  C,  ch.  41,  §  2. 
It  may  even  be  committed  where  there  is  a  yielding  to  violence  and 
the  consent  is  procured  by  fear  of  death  or  duress.  Id.  Be  that 
as  it  may,  however,  we  think  it  is  not  important  if  the  death  of 
the  deceased  was  caused  by  the  prisoner  while  he  was  perpetrating 
the  crime  of  rape.  He  was  then  engaged  in  the  commission  of  a 
felony,  within  the  language,  meaning  and  purpose  of  the  statute ; 
and  if  death  ensued  in  consequence  of  that  felony,  the  offense  is 
brought  directly  within  the  definition  of  the  crime  of  murder  in 
the  first  degree. 

The  statute  in  reference  to  murder  has  undergone  numerona 
changes  since  the  enactment  of  the  Revised  Statutes.     2  R  S.  GST, 
§  5,  defines  when  the  killing  shall  constitute  murder,  and  the  third 
subdivision  is  as  follows:     **  When  perpetrated  without  any  design 
to  effect  death  by  a  person  engaged  in  the  commission  of  any  felony.** 
The  killing  while  engaged  in  the  perpetration  of  any  felony  which 
caused  death,  even  if  unintentional,  is  here  expressly  declared  to 
be  murder.     An  alteration  was  made  by  chapter  410  of  the  Laws 
of  1860,  and  it  is  there  provided  that  ''  all  murder  which  shall  be 
perpetrated  by  means  of  poison  or  by  lying  in  wait,  or  by  any  other 
kind  of  willful,  deliberate  and  premeditated  killing,  or  which  shall 
be  committed  in  the  perpetration  or  the  attempt  to  perpetrate  any 
arson,  rape,  robbery  or  burglary,  or  in  any  attempt  to  escape  from 
imprisonment,  shall  be  deemed  murder  in  the  first  degree."  It  will 
be  noticed  that  this  provision  specifies  the  felonies  in  the  perpetra- 
tion or  attempt  to  perpetrate  which  the  killing  would  be  murder, 
thus  leaving  no  question  but  what  a  killing,  under  such  circnm- 
stances,  is  murder  in  the  first  degree. 

By  chapter  197,  S.  L.  of  1862,  the  fifth  section  of  the  Reviaed 
Statutes  was  re-enacted,  with  the  exception  of  the  third  subdiTision, 
which  was  altered  so  as  to  read  as  follows ;  ''Third,  when  perpe- 
trated in  committing  the  crime  of  arson  in  the  first  degree ;  ^  and 
to  this  was  added  the  following  provision  as  to  murder  in  the  sec- 
ond degree  :    ''Such  killing,  unless  it  be  murder  in  the  first  de* 
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gree^  or  manslaughter,  or  excusable  or  justifiable  homicide,  as  here* 
inaf ter  provided,  or  when  perpetrated  without  any  design  to  effect 
death  by  a  person  engaged  in  the  commission  of  any  felony,  shall 
be  murder  in  the  second  degree."  The  killing,  to  constitute  mur- 
der under  the  third  subdivision,  was  confined  to  the  crime  of  arson 
in  the  first  degree,  and  the  last  clause  included  in  murder  in  the 
second  degree  cases  where  the  killing  was  perpetrated  without  any 
design  to  effect  death. 

The  statute  of  1873  was  then  passed,  which  is  precisely  like  the 
statute  of  1876,  already  cited,  except  that  the  words  *^  without 
any  design  to  effect  death  "  are  omitted  in  the  latter  statute.  The 
evident  purpose  of  omitting  these  words  was  to  make  any  killing, 
while  engaged  in  the  perpetration  of  a  felony,  murder  in  the  first 
degree,  no  matter  what  the  design  was,  or  whether  it  was  intentional 
or  casual.  So  that  a  person  engaged  in  the  commission  of  the 
crime  of  arson,  burglary,  rape  or  any  other  felony,  who  killed 
another,  was  chargeable  with  murder  in  the  first  degree.  Under 
all  of  these  various  provisions,  where  the  killing  was  perpetrated, 
it  was  of  no  consequence  what  the  intention  was.  The  statute  was 
aimed  against  any  killing  by  a  criminal  while  committing  any  of 
the  felonies  enumerated,  and  the  last  amendment  while  engaged  in 
the  commission  of  any  of  the  numerous  felonies  known  to  the  law. 
The  striking  out  of  the  words  **  without  any  design  to  effect  death  " 
was  no  doubt  designed  to  avoid  any  necessity  of  showing  that  there 
was  no  such  intention,  and  to  make  the  law  more  explicit  and  clear. 
From  a  careful  examination  of  these  provisions  it  follows  that  if 
the  prisoner  was  engaged  in  the  commission  of  the  crime  of  rape, 
ind  death  ensued  by  reason  thereof,  no  matter  whether  the  deceased 
came  to  her  death  by  strangulation,  or  by  means  of  any  other  force 
or  violence  employed  for  the  purpose  of  accomplishing  his  object,  he 
was  guilty  of  murder  in  the  first  degree,  within  the  third  subdi- 
vision of  section  five  of  the  statute. 

We  have  been  referred,  by  the  counsel  for  the  prisoner,  to  several 
reported  cases,  which,  it  is  claimed,  uphold  the  doctrine  that  a  kill- 
ing, while  engaged  in  the  crime  of  rape  or  other  offense,  resulting 
directly  from  the  force  and  violence  employed,  and  constituting  an 
ingredient  of  the  offense,  is  not  embraced  within  the  third  sub- 
division. JPeaph  V.  Rector 9  19  Wend.  569;  People  v.  Butler y  3  Park. 
Or.  Eep.  377;  Foster  v.  People,  50  N.  Y.  598.  We  have  carefully 
examined  these  decisions,  and  none  of  them  present  the  point  now 
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considered.     People  v.  Rector  arose  upon  a  conyiction  on  an  indict- 
ment for  murder^  and  Bronsok,  J.,  in  some  remarks,  in  a  dissent- 
ing opinion,  explaining  the  meaning  of  the  statute  as  to  man- 
slanghter,  holds  that  section  six  (2  R.  S.  661)  applies  to  that  class 
of  cases  where  the  accused,  while  engaged  in  the  commission  of 
some  other  crime  or  misdemeanor,  kills  a  human  being  by  accident 
or  misadventure,  and  without  any  intent  to  do  him  bodily  injury, 
and  has  no  application  where  an  attack,  with  or  without  an  intent 
to  kill,  is  made  upon  a  particular  individuaL     The  same  doctrine 
appears  to  have  been  sanctioned  in  People  v.  Butler,  in  the  Supreme 
CourL     These  views  have  not,  however,  been  sustained,  and  they 
are  adverse  to  a  majority  of  the  court  in  the  case  first  cited;  have 
been  repudiated  and  are  contrary  to  the  opinions  expressed  by  other 
distinguished  judges.  See  Darry  v.  People,  10  N.  Y.  161;  Fitzgerrold 
V.  People,  37  id.  413;  5  Trans.  Appeals,  173;  Dolan  v.  People,  64 
N.  Y.  485;  People  v.    Van  Steenburgh,  1  Park.  Or.  Rep.  39.    In 
People  Y.  Foster,  supra,  it  is  stated  that  the  question  has  never  been 
determined  by  the  court  of  last  resort.    The  opinion  herein  of  the 
General  Term,  by  Follett,  J.,  discusses  very  fully  the  bearing  of 
the  decisions  cited,  and  further  elaboration  is  not  required.    As  the 
question  now  considered  was  not  distinctly  passed  upon,  they  do 
not  demand  more  particular  consideration.    But  whatever  views 
may  have  been  entertained  in  other  cases,  we  are  of  the  opinion 
that  under  the  circumstances  presented  in  the  case  at  bar,  there 
was  no  error  in  the  charge  of  the  judge,  and  that  within  the  third 
subdivision  of  the  statute,  the  prisoner  was  properly  convicted  of 
murder  in  the  first  degree. 

[Omitting  minor  points.] 

We  are  of  the  opinion,  therefore,  that  the  judgment  was  right 
and  must  be  affirmed;  and  that  the  proceedings  must  be  remitted 
to  the  court  below,  to  proceed  as  required  by  law. 

Judgment  affirtnedU 
All  concur. 
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Flynk  y.  Equitable  Life  Iksubakce  Go, 

(78  N.  T,  868.) 

Ifuuranes  -^  life  — -  medieal  examiner  —  fiUng  of  application  —  estoppel — cmiit. 

The  defendant's  medical  examiner,  at  the  request  of  an  agent  of  the  defend* 
ant  who  had  act^d  to  pome  extent  as  general  agent  and  occupied  defendant's 
principal  office,  filled  up  an  application  for  life  insurance.  The  applicant 
made  correct  answerB,  but  the  medical  examiner  incorrectly  and  untruly 
stated  some  of  them  iu  the  application.  Held,  that  in  the  absence  of  evidence 
on  the  part  of  the  defendant  to  show  the  true  authority  of  the  agent,  a  find- 
log  that  he  was  authorized  to  depute  the  medical  examiner  to  fill  up  the 
application,  was  justified,  and  defendant  was  estopped  from  taking  advantage 
of  the  mistakes.* 

ACTION  on  a  warranty  policy  of  life  insurance.  The  applica- 
tion was  filled  ont  by  Dr.  Yedder,  a  medical  examiner  for 
defendant^  to  whom  Corey,  one  of  its  agents,  had  sent  the  blank 
application  with  instructions  to  take  the  application.  The  opinion 
states  the  other  facts.    The  plaintiff  had  judgment  below. 

Charles  B.  Alexander,  for  appellant  The  court  erred  in  sub- 
mitting to'the  jury  the  question  whether  Dr.  Vedder  acted  as  the 
agent  of  the  defendant  in  taking  the  application  and  directing 
answers.  Howard  v.  Smith,  33  Supr.  Ct.  124;  Stone  v.  Browning, 
68  N.  Y.  598;  Denny  v.  Williams,  5  Allen,  5;  Howard  v.  Bordem, 
13  id.  299;  Hams  v.  Wilson,  1  Wend.  511;  Small  v.  Smith,  1 
Den.  586;  Storey  v.  Brennan,  15  N.  Y.  626.  As  medical  examiner 
Vedder  could  not  change  the  contract,  estop  the  defendant,  nor 
waive  the  effects  of  a  fraud.  Foot  v.  jEtna  L.  Ins.  Co.,  61  N".  Y, 
571;  Valton  v.  Nat.  Ins.  Co.,  1  Big.  Cas.  453,  note;  Nat.  L.  Ins. 
Co.  V.  Minch,  o3  TS.  Y.  151;  Vose  v.  Eagle  Ins.  Co.,  6  Cush.  42; 
Flynn  v.  Equitable  Ins.  Co,,  67  N.  Y.  500;  s.  c,  23  Am.  Eep.  134. 
Knowledge  by  the  agent  of  the  falsity  of  the  warranty  would  not 
relieve  the  insured  from  the  consequence  of  a  breach,  nor  would 
the  action  of  tlie  agent  in  writing  false  answers  bind  or  estop  the 
company.  Rohrbach  v.  Oerm.  Ins.  Co.,  62  N.  Y.  47;  s.  o.,  20  Am. 
Bep.  451;  Barteau  v.  Phoenix  Ins.  Co.,  67  N".  Y.  695;  Van  Schoiek 
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V.  Im.  Oo.y  68  id.  438;  Ins.  Co.  v.  Martin,  11  Vroom,  569;  &  c,  29 
Am.  Eep.  271;  Ryan  v.  Ins.  Co.,  41  Conn.  168 ;  Ins.  Co.  v.  Wolffs  5 
Otto,  331 ;  Loehticr  y.  Horns  Ins.  Co.,  17  Mo.  247.  Cory  conld  not 
delegate  his  trast  Hawhy  v.  James,  5  Pai.  323;  Lyon  y.  Jerome^ 
26  Wend.  485;  In  re  BUakley,  5  Pai.  311;  CoUs  v.  Trecothiek,  9 
Yes.  234;  Stone  v.  State,  12  Mo.  400;  Lewis  v.  IngersoU,  3  Abb.  Ct 
App.  55 ;  Qrinnell  v.  Buchanan,  1  Daly,  538;  2  Kent  Com.  597. 
The  declarations  of  an  agent  do  not  establish  his  agency.  Fatrhe 
V.  Hastings,  10  Ves.  126;  Streeter  v.  Poor,  4  Kans.  412;  Mapp  v. 
Phillips,  32  Ga.  72;  Brigham  v.  Peters,  1  Gray,  139;  Stringham  v. 
iS(^.  JV.  7;i«.  Co.,  4  Abb.  Ct  App.  315.  Even  if  Cory  was  a  general 
agent,  the  applicant  had  notice  that  to  him  he  was  a  special  agent 
with  limited  power  (Munn  v.  Commission  Co.,  15  Johns.  54;  8 
Am.  Dec  219),  and  he  could  not  go  beyond  the  apparent  scope  of 
his  authority.  Beals  \.  Allen,  18  Johns.  366;  9  Am.  Dec.  221; 
Rossiter  y.  Rossiter,  8  Wend.  494;  Scott  v.  McQrath,  7  Barb.  63. 

Robert  Payne,  for  respondents. 

Church,  C.  J.  The  principle  that  a  party  seeking  to  rescind  a 
contract  for  fraud  must  return  what  he  has  received,  has  no  appli- 
cation to  this  case. 

The  plaintiffs  have  brought  an  action  upon  a  contract  entered 
into  between  the  deceased  and  the  defendant  The  defense  is  that 
the  contract  has  been  violated  by  the  intestate,  and  hence  no  action 
can  be  maintained  upon  it  The  plaintiffs  are  seeking  to  enforce 
the  contract,  and  performance  on  the  part  of  their  intestate  is 
a  condition  of  a  right  to  recover.  The  right  to  a  return  of  the 
premiums  paid  is  not  necessarily  involved  in  the  action.  The 
plaintiffs  must  establish  a  cause  of  action  upon  the  contract  If  they 
fail  to  do  this  they  cannot  recover,  irrespective  of  the  question 
whether  they  are  entitled  to  a  return  of  the  premiums  or  not  A 
very  material  point  in  the  case  is  whether  the  evidence  was  sufficient 
to  justify  the  submission  to  the  jury  of  the  question  whether  Pn 
Yedder  is  to  be  regarded  as  the  agent  of  the  company,  to  take  and 
receive  the  application  for  insurance,  and  hence  that  the  latter  is 
chargeable  with  his  acts  and  omissions  in  performing  that  duty. 
When  the  case  was  here  before  (67  N.  T.  500),  it  was  held  that 
such  agency  did  not  appear;  that  as  medical  examiner  he  had  no 
authority  to  take  the  application,  or  to  bind  the  company  by  any 


^'OVEMBEU  TERM,  1871).  563 

Fljiin  y.  Equitable  Life  lasurance  Company. 

act  in  connection  with  it  On  the  last  trial  it  is  claimed  that  addi- 
tional and  sufficient  evidence  was  given  to  justify  the  submission  of 
the  question  to  tho  jury^  and  to  warrant  a  finding  in  favor  of  the 
plaintifF.  It  would  have  heen  more  satisfactory  if  the  real  facts 
bearing  upon  the  question  had  been  presented,  so  that  the  court 
and  jury  could  have  arrived  at  a  reasonably  certain  conclusion  upon 
it,  but  both  parties  seemed  disinclined  to  produce  the  evidence  pre- 
sumably within  their  power,  and  we  must  grope  our  way  as  best  we 
can  by  such  meager  light  as  the  parties  have  seen  fit  to  furnish. 
It  is  not  disputed  that  Dr.  Ycdder  was  the  authorized  medical 
examiner  of  the  company,  and  made  the  medical  examination  upon 
which  the  policy  was  issued.  He  was  never  appointed  by  the  com- 
pany agent  to  solicit  or  receive  applications.  The  evidence  relied 
upon  to  warrant  the  inference  that  he  had  authority  to  take  this 
application,  is  that  he  received  the  blank  application  from  one 
Cory,  who  requested  him  to  take  the  application.  Cory  was  an 
agent  of  the  company,  but  it  is  disputed  that  he  had  power  to 
appoint  sub-agents  or  to  delegate  his  own  powers.  He  is  recog- 
nized as  agent  in  the  policy  itself.  One  condition  is  **  that  this 
policy  shall  not  be  binding  until  delivered  by  the  society's  cashier, 
or  by  its  agent  A.  B.  Cory,"  to  which  is  attached  a  certificate  signed 
A.  B.  Cory,  that  he  had  received  the  premiums  and  delivered  the 
policy.  Indorsed  upon  the  policy  under  the  head  of  "  notice  to  the 
assnred,"  it  is  stated  that  the  duties  of  agents  are  simply  the  recep- 
tion and  transmission  of  policies  and  premiums  under  instructions 
of  the  society.  From  this  it  might  be  inferred  that  the  designation 
of  Cory  as  an  agent  implied  no  more  than  an  ordinary  soliciting 
agent,  and  as  such  he  would  have  no  power  to  delegate  his  author- 
ity, and  the  company  would  not  be  bound  by  any  delegation  he 
might  make  unless  they  knew  of  and  ratified  his  acts.  Circum- 
stances were  shown  from  which  it  is  claimed  that  an  inference  may 
be  drawn  that  he  had  more  than  the  power  of  a  common  soliciting 
agent  This  consists  of  some  correspondence  with  Yedder,  in  which 
he  approves  of  the  manner  of  filling  up  the  application  of  Flynn, 
and  requests  him  in  substance  to  interest  himself  in  taking  other 
applications,  and  specifies  his  compensation.  Nothing  is  said 
expressly  about  appointing  him  agent,  but  the  letters  may  be 
regarded  to  some  extent  as  negotiations  on  Cory's  part  for  his  acting 
as  snob.  In  addition  to  these  letters  an  envelope  is  prodaced,  in 
which  was  inclosed  a  letter  from  Cory  to  Vedder,  on  the  back  of 
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which  is  printed  a  direction  to  the  postmaster  to  return  it  to  the 
company  if  not  called  for,  and  an  envelope  is  produced  which  had 
been  sent  by  Gory  for  Dr.  Yedder  to  use,  on  the  back  of  which  in 
lithograph  is  the  name  of  Gory,  described  in  printing  as  the  general 
agCDt  of  the  company.  Dr.  Yedder  at  first  testified  that  he  had 
received  payment  for  taking  the  application,  but  upon  the  prodno- 
tion  of  a  receipted  bill  it  seems  that  it  was  only  for  the  medical 
examination.  Upon  the  first  trial  some  of  these  circumstances 
were  shown,  but  not  as  fully  as  upon  the  last,  and  it  did  not  appear 
how  Dr.  Yedder  got  the  application.  It  is  argued  that  Cory  as  a 
simple  soliciting  agent  had  no  powdr  to  delegate  his  authority,  and 
that  the  additional  evidence  produced  to  show  that  he  was  a  gen- 
eral agent  are  the  acts  of  Cory  only,  and  that  he  cannot  establish 
either  his  agency  or  authority  by  asserting  it,  or  by  his  acts 
unless  they  are  ratified  by  the  principal  with  knowledge.  On 
the  other  hand  it  is  insisted  that  the  inference  is  a  legitimate 
one,  either  that  Cory  had  sufficient  power  to  authorize  Yedder 
to  take  this  application  for  the  company,  or  that  the  company 
knew  of  and  approved  his  acts  in  respect  to  it,  and  the  facts  that 
letters  written  by  him  imported  to  come  from  the  defendant's  prin* 
oipal  office  in  New  York,  and  letters  were  addressed  to  him  at  such 
office,  in  blank  envelopes  sent  out  by  him,  tend  to  show  that  he 
transacted  business  in  that  office,  and  that  his  acts  in  respect  to 
this  policy  which  was  issued  by  the  company  were  known  to  it^ 
and  were  approved  by  it  While  this  evidence  is  far  from  conclosive^ 
and  ma;  be  regarded  as  slight,  we  are  inclined  to  think  the  con- 
ceded fact  that  he  was  an  agent  of  the  company,  with  the  other 
circumstances  alluded  to,  were  sufficient  to  cast  the  burden  upon 
the  defendant  of  showing  the  real  facts,  and  upon  its  failnre  to  do 
so,  to  justify  an  inference  against  it.  Cory  was  not  produced,  and 
no  reason  is  shown  why  not  Presumably  it  was  in  the  power  of 
the  company  to  produce  him,  and  the  company  had  the  power  to 
show  precisely  what  authority  Cory  possessed,  and  failing  to  do 
this,  it  cannot  complain  that  adverse  presumptions  should  be  in- 
dulged.  Cory  was  confessedly  an  agent ;  he  held  himself  ont  and 
acted  to  some  extent  as  a  general  agent,  and  he  appeared  to  be  an 
occupant  of  the  company's  principal  office.  We  think  that  tbe 
onus  was  f airiy  cast  upon  the  defendant  to  show  the  real  tratk  or 
take  the  oonseqnences  which  the  law  infers  from  the  omiasioa. 
The  defeuRe  interposed  was  a  breach  of  warranty  by  the  wmnro^ 
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oontained  in  several  answers  to  the  questions  propounded  to  him  in 
Hxe  application.  These  answers  are  made  warranties  by  the  terms 
of  the  policy,  and  are  to  be  regarded  as  such.  Some  of  the  answers 
were  not  strictly  true,  and  the  presiding  judge  charged  the  jury 
that  unless  the  company  was  bound  by  the  acts  of  Dr.  Yedder  in 
preparing  the  answers,  the  defendant  was  entitled  to  a  verdict.  It 
seems  that  the  interrogations  were  read  by  Dr.  Vedder  to  the 
assured,  and  u{)on  receiving  the  answer  of  the  assured  to  the  respect- 
ive questions,  he  wrote  the  answers  to  the  interrogations  in  the 
application  himself,  and  that  the  assured  did  not  see  the  answers 
as  written. 

[Omitting  details  of  evidence.] 

In  short,  the  evidence  ♦  ♦  ♦  tends  to  show  that  the  assured 
stated  substantially  the  truth  in  respect  to  his  physical  condition, 
and  the  diseases  and  ailments  with  which  he  had  been  afflicted,  and 
that  he  wrote  the  answers  as  he  thought  was  nght,  and  that  it  was 
done  in  good  faith.  Dr.  Vedder  had  been  the  physician  of  the 
assured,  and  his  family,  for  maay  years,  and  was  then  acting  in 
the  double  capacity  of  medical  examiner  and  agent  for  the  com- 
pany to  take  the  application,  and  it  was  natural  that  his  advice  in 
respect  to  medical  questions  should  be  taken  by  the  assured,  and  if 
he  answered  the  questions  truly,  in  the  absence  of  fraud  or  collu- 
sion, the  dictates  of  justice  as  well  as  the  established  rule  in  this 
State  absolve  the  assured  from  responsibility  for  any  errors  or  mis- 
takes which  the  agent  of  the  company  may  have  made  in  writing 
down  the  answers,  and  that  the  company  is  estopped  from  denying 
the  truth  of  the  answers.  The  acts  of  its  agent  within  the  scope  of 
bis  authority  are  regarded  as  its  acts,  aad  the  other  party  having 
acted  upon  them,  it  cannot  deny  them.  This  was  substantially 
charged  by  the  judge,  and  there  was  no  error  in  the  charge  in  that 
respect.  Whatever  apparent  conflict  there  may  have  been  (and  the 
conflict  is  more  apparent  than  real)  the  more  recent  cases  and  the 
great  weight  of  authority  have  settled  the  rule  here  indicated* 
Flumb  V.  Ins.  Co.,  18  N.  Y.  392;  Rowley  v.  Ins.  Co.,  36  id.  650; 
8  Keyes,  567;  Bliss  on  Life  Ins.,  §§  280-291,  and  cases  cited;  J/cr- 
99rau  V.  Itis.  Co.,  66  N.  T.  274;  Pierce  v.  Nashua  Ins.  Co.,  50  N.  H. 
297;  8.  c,  9  Am.  Rep.  235;  Miner  v.  Phcenizlns.  Co.,  27  Wis.  693; 
CL  Oy  9  Am.  Bep.  479,  and  cases  cited;  Columbia  Ins.  Co.  v.  Cooper, 
00  P«nn.  St  831;  Boos  v.  Ins.  Co.,  64  N.  T.  236;  BaJcer  y.Ins.  Co., 
•4  id.  648;  /tm.  Co.  v.  Wilhinson,  13  Wall,  222;  Ins.  Co.  t.  Mahomy 
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21  id.  152.  In  the  langnage  of  Allen,  J.,  in  Baker  y.  Ins.  Oo.^ 
supra,  '*  If  true  answers  were  given  by  the  applicant  to  the  agent 
of  the  defendant,  by  whom  the  application  was  filled  ont,  and  the 
answers  reduced  to  writing,  but  the  agent  for  any  reason  modified 
or  varied  the  answers,  so  as  to  give  them  a  difierent  meaning  from 
the  answers  actually  given  by  the  applicant,  the  defendant  would 
be  estopped  from  challenging  the  correctness  of  the  answers  as 
modified  and  written  by  the  agent.''  The  general  current  of  au- 
thority is  to  the  same  effect. 

I  am  aware  that  there  are  respectable  authorities  holding  a  con- 
trary doctrine,  and  notably  Ins.  Co.  v.  Martin,  11  Vroom,  569? 
B.  c,  29  Am.  Rep.  271 ;  but  the  learned  court  criticises  not  so  much 
the  principle  as  the  rule  allowing  such  evidence  in  a  court  of  law. 
The  court  holds  that  the  contract  should  first  be  reformed  in  a 
court  of  equity,  and  then  an  action  at  law  brought  upon  it. 

There  would  be  difficulty  in  reforming  a  contract,  the  terms  of 
which  were  prescribed  by  the  defendant  himself,  but  if  reformation 
was  practicable,  and  the  answers  were  written  truly,  the  defendant 
would  not  be  benefited,  because  it  would  then  be  unable  to  prove  a 
breach  of  the  warranty.  The  only  difference  is  that  in  one  case  the 
result  is  reached  by  one  law  suit,  and  in  the  other,  two  are  required. 
Many  of  the  distinctions  between  courts  of  law  and  equity  as  to 
the  admission  of  evidence  have  necessarily  become  obliterated  when 
these  jurisdictions  are  blended,  and  are  exercised  by  the  same  tri- 
bunal. In  principle,  written  instruments  can  have  no  greater 
sanctity  in  courts  of  law  than  in  courts  of  equity,  and  when  author- 
ity exists  for  administering  justice  in  either  court  there  is  no  sound 
reason  why  the  evidence  for  that  purpose  should  not  be  received  in 
either  court.  Nor  is  any  reason  perceived  why  the  principle  of  an 
estoppel  in  pais,  should  not  be  applied.  An  insurance  company  in 
receiving  answers  to  the  numerous  interrogatories  put  to  the  assured, 
covering  every  conceivable  phase  of  every  human  disease,  are  pie> 
sumed  to  understand  the  subject  better  than  the  assured,  and  if 
truthful  answers  are  given,  and  if  the  answers  are  then  written  by 
it,  according  to  its  own  construction,  and  omissions  or  mistakes  are 
made  by  it,  or  under  its  advice,  it,  and  not  the  assured  ought  to 
bear  the  consequences.  By  this  means  they  have  induced  the 
assured  to  enter  into  the  contract,  and  part  with  his  money  to  pay 
premiums,  and  it  is  too  late  when  the  company  is  called  upon  to 
perform  the  contract  on  its  part,  to  set  up  its  own  acts,  mistakeib 
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or  blnndera  as  a  defense,  and  it  is  estopped  from  showing  that  the 
answers  are  not  trae. 

[Omitting  other  matters.] 

The  judgment  should  be  affirmed. 

Judgment  affiffMd. 

All  concur,  except  Eabl,  J.,  dissenting. 


HuBD  V.  Kelly. 

(78N.  Y.  888^ 

Bond — eonddiraUon — puUio  policy  —  tUtra  vPres — maturUff, 

A  bond  was  executed  by  several  for  tlie  aeyera]  payment  of  a  certain  011m 
to  a  certain  savingB  bank,  on  a  specified  day,  "  or  six  months  after  a  demand 
therefor."  The  bank  was  embarrassed  at  the  time,  and  the  real  parpose  of 
the  bond,  which  was  known  to  the  obligors,  was  exhibition  to  the  bank 
department  as  an  asset,  and  to  enable  the  bank  to  pass  examination  and 
oontlnae  in  business.  The  expressed  consideration  was  that  the  bank 
should  continue  In  business  after  the  execution  of  the  bond.  The  bank  did 
continue  in  business  for  some  time,  but  not  until  the  specified  day  of  pay- 
ment, and  then  failed,  and  was  put  in  the  hands  of  a  receiver.  Beld,  (1)  that 
the  transaction  was  not  against  public  policy  ;  (2)  that  it  was  not  ultra  mrei 
am  to  the  depositoni  represented  by  the  receiver ;  (8)  that  it  was  upon  a  valid 
consideration;  (4)  that  an  action  was  maintainable  upon  six  months'  notice 
and  before  the  spedfied  day  of  payment. 


ACTION  by  the  receiver  of  the  Third  Avenue  Savings  Bank  on 
a  bond  executed  by  defendant  and  others.    The  opinion  states 
the  facts. 

WiUiam  A.  Beach,  for  appellant.  The  bond  is  without  oonsid* 
erstion  and  void.  Devlin  v.  Brady ^  36  N.  Y.  534 ;  Bliss  v.  Mai^ 
tsson,  52  Barb.  348;  Hope  Af.  L.  Co.  v.  Perkins,  38  N.  Y.  404; 
Same  v.  Weed,  28  Conn.  51;  Tilden  v.  Mayor,  56  Barb.  340;  1  Pan. 
on  Cont  (6th  ed.)  452 ;  Barnes  v.  Perrine,  12  N.  Y.  18;  Richmond' 
eriUe  8em*y  v.  McDonald,  34  id.  379.  The  court  erred  in  excluding 
proof  that  defendant  signed  npon  the  representation  by  the  author- 
ised trustees,  on  behalf  of  the  bank,  upon  which  defendant  relied, 
that  the  bond  was  not  needed  as  an  asset  in  the  ordinary  and  gen- 
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eral  business  of  the  bank.  Davis  y.  Bemis,  40  N.  Y.  453;  Baldwin 
V.  Burrows,  47  id.  214 ;  JV.  F.  and  N.  H.  R.  R,  t.  Schuyler,  34  id. 
30-50;  Ripley  t.  Hazeltoii,  3  Daly,  329;  Warner  v.  BlaJceman,  4 
Keyeg,  487;  Phillips  v.  Conklin,  58  N.  Y.  682;  Widdron  v.  Sieffens, 
12  Wend.  100;  2)ei;od  v.  Brandt,  53  N.  Y.  462;  Beardsley  v.  Duniley, 
69  id.  577;  Lincoln  v.  /Yfe*,  42  Me.  456;  Devendorf  y.  Beardsley,  23 
Barb.  659;  Osgood  y.  Toplitz,  3  Lans.  184.  The  circamstauoes 
imposed  upon  defendant  no  duty  of  active  vigilance  and  care. 
Baker  y.  Spencer,  47  N.  Y.  562;  Brown  v.  Poa^,  1  Hun,  303; 
affirmed,  62  N.  Y.  651 ;  Baker  v.  Spencer,  67  id.  304.  The  bond  i& 
illegal  and  void  a^  against  pablic  policy.  Story  on  Cent,  §  1 ;  Bis* 
sell  V.  Michigan,  etc,  R.  R.,  22  N.  Y.  285 ;  Pullan  v.  Cincinnati  R, 
R.,  4  Biss.  35 ;  Crocker  v.  Whitney,  71  N.  Y.  161;  Osgood  y.  Lay* 
tin,  3  Abb.  CL  App.  418;  Basshor  y.  Dressel,  34  Md.  503;  N.  F. 
!rr«^«^  anrf  Loan  Co.  y.  Helmer,  12  Hun,  35;  ^lY/i^  -4rm«  Co.  v. 
Barlow,  63  N".  Y.  69;  s.  a,  20  Am.  Eep.  504;  Brice  Ultra  Vires 
(2d  ed.),  68;  Tracy  y.  Talmage,  14  N".  Y.  162;  Ravelins  y.  Wickham, 
3  DeG.  &  J.  304;  Ships  case,  2  DeO.  J.  &  &  544.  It  was  without 
consideration.  Agricultural  Bk.  y.  Robinsotif  24  Me.  277;  Xwtm 
Rock  Bk.  y.  Bewett,  50  id.  267;  Cooil;  y.  Shipman,  51  HL  316 ;  ffniy 
y.  Hook,  4  N.  Y.  449;  Burrows  y.  /SwtYA,  10  id.  550. 

A.  (7.  Vanderpoel,  for  respondent. 

Akdbews,  J.    The  objections  to  the  recoyeryin  this  case  will  be 
briefly  considered.    It  is  claimed  that  the  bond  was  not  dne  at  the 
time  of  the  commencement  of  the  suit.     This  turns  npoii  the 
construction  of  the  instrument.    The  bond  was  executed  by  seyeral 
obligors  who  bound  themselves  severally,  in  separate  amounts  each 
for  himself,  and  not  for  the  others,  to  pay  to  the  bank  a  sum  specified 
''on  the  first  day  of  January,  one  thousand  eight  hundred  and  eighty* 
three  (1883),  or  six  months  after  a  demand  therefor,"  the  aggregate 
undertaking  of  all  the  obligors  amounting  to  the  sum  of  $100,000. 
The  counsel  for  the  defendant  insists  that  the  obligors  had  a  right 
to  pay  the  bond  on  the  first  day  of  January,  1883,  bat  that  the  bank 
could  only  require  payment  after  a  demand  of  six  months  temunat- 
ing  at  that  date  or  any  subsequent  period.    We  do  not  think    this 
construction  admissible. 

The  general  rule  is  that  when  the  condition  of  an  obligation  is  in 
the  disjnnctiye  it  may  be  discharged  by  the  performance  of  either 
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of  the  enumerated  acts  at  the  election  of  the  obligor.  This  is 
ordinarily  consistent  with  the  language  and  design  of  the  instm- 
menty  but  it  is  entirely  competent  for  the  parties  to  giye  the  election 
to  the  obligee,  and  when  the  language  of  the  instrument  gives  to 
the  latter  the  right  to  demand  payment  or  enforce  performance  in 
either  of  two  ways,  there  is  no  arbitrary  rule  which  prevents  effect 
being  given  to  it.  Mr.  Justice  Story  in  U.  S.  v.  Thompson,  1  Gal. 
389,  in  speaking  of  the  general  rule  to  which  we  have  adverted,  says: 
*'  An  exception  to  the  rule  is  when  the  parties  have  saved  the  elec- 
tion to  the  other  party."  We  think  it  is  quite  clear  from  the 
language  of  the  bond  in  question  that  the  intention  was  to  fix  the 
first  day  of  January,  1883,  as  the  day  upon  which  the  obligation 
should  mature,  in  the  absence  of  any  pnor  demand  of  payment  by 
the  bank,  but  at  the  same  time  to  enable  the  bank  to  accelerate  the 
time  of  payment  by  six  months'  demand,  if  earlier  payment  was 
deemed  necessary  or  required.  The  circumstances  under  which  the 
bond  was  executed  confirm  this  construction.  It  appears  that  when 
the  bond  was  given  the  assets  of  the  bank  had  become  impaired  to 
an  amount  as  great  or  greater  than  the  amount  of  the  bond.  The 
bond  was  executed  for  the  purpose  of  being  exhibited  to  the  bank 
department  as  an  asset  so  that  the  bank  might  pass  the  examination 
and  inspection  of  the  department  and  be  enabled  to  continue  its 
business.  Under  these  circumstances  it  was  quite  natural  that  the 
bond  should  be  drawn  so  as  to  make  it  available  for  the  use  of  the 
bank  within  a  short  time  in  ca^e  of  an  emergency  and  the  obligors 
probably  deemed  themselves  sufficiently  protected  against  being 
called  ujKjn  for  payment  before  payment  was  needed,  by  the  fact 
that  the  most  of  the  obligors  were  trustees  of  the  bank,  and  their 
interests  would  be  adverse  to  such  action.  We  are  of  opinion  that 
the  bond  was  payable  six  months  after  demand  of  payment  by  the 
bank,  made  at  any  time  after  its  execution. 

It  is  also  claimed  that  the  bond  was  void  for  want  of  considera- 
tion. This  objection  is  untenable.  The  bond  is  dated  on  the  28th 
of  December,  1872.  The  undertaking  of  the  several  obligors  is 
stated  therein  to  be  upon  the  consideration  that  the  bank  upon  the 
request  of  each  of  the  obligors,  continues  its  ordinary  business 
after  the  15th  day  of  January,  1873,  and  of  the  mutual  covenants 
oontained  in  the  instrument.  The  bank  did  continue  its  business 
until  the  6th  day  of  December,  1875,  when  a  receiver  was  appointed* 
The  continuance  of  its  business  and  the  incurring  of  new  obliga- 
VoL.  XXXI7— 73 
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tions  by  the  bank^  incident  to  such  continnancey  was  a  good  con- 
Bideration.  The  bank,  if  solyenty  was  not  bound  to  continue  its  busi- 
ness and  enter  into  new  obligations.  If,  on  the  other  hand,  the  bank 
was  insolvent,  it  was  not  bound  to  discontinue  its  business  so  long 
as  there  was  a  fair  expectation  that  its  losses  might  be  retriered 
under  a  better  management  and  under  more  hopeful  and  prosperous 
conditions.  It  may  have  been  unwise  for  the  bank  to  have  con- 
tinued the  struggle  after  the  losses  it  had  incurred  but  having 
undertaken  to  continue  its  business  at  the  request  of  the  obligors, 
there  was  ample  consideration  for  their  promise.  Nor  do  we  per- 
ceive that  the  transaction  was  in  violation  of  public  policy.  The 
intention  of  the  parties  was  to  provide  a  security  in  the  nature  of 
a  guarantee  fund  of  1100,000,  to  enabjie  the  bank  to  continue  its 
business.  It  is  not  claimed  that  the  transaction  was  uUra  vim, 
and  if  it  was,  that  objection  cannot  prevail  as  against  the  claims  of 
depositors  who  are  represented  by  the  receiver  and  who  is  seeking 
to  collect  the  bond  as  an  asset  of  the  bank,  for  distribution  among 
those  for  whose  protection  it  was  given.  Hope  Ins,  Co.  v.  Perkins, 
38  N.  Y.  404;  Wliitney  Arms  Co.  v.  Barlow,  63  id.  62;  s.  c,  20  Am. 
Rep.  504;  Railway  Co.  v.  McCarthy,  96  U.  S.  258. 

The  defense  that  there  was  a  fraudulent  concealment  by  the  per- 
sons who  solicited  the  defendant  to  sign  the  bond  of  the  true 
condition  of  the  bank,  was,  under  the  circumstances  of  this  case, 
no  answer  to  the  action.  It  appears  from  the  defendant's  answer 
that  he  was  informed,  when  he  executed  the  bond,  that  it  was  to 
be  used  in  reference  to  the  relations  of  the  bank  to  the  banking 
department,  '^  so  that  a  better  showing  of  the  apparent  assets  of  the 
bank  would  appear."  The  defendant  was  thus  apprised  that  this 
bond  was  to  be  used  to  give  credit  to  the  bank,  with  the  bank 
department  and  with  the  public,  so  that  it  should  be  enabled  to 
continue  its  business.  The  fact  communicated  to  him  was  notice 
that  the  bank  was  in  a  precarious  condition.  He  knew  that  if  the 
bond  was  treated  as  an  asset  and  the  bank  thereby  allowed  to  oon* 
tinue  its  business,  new  obligations  to  depositors  would  be  entered 
into  on  the  faith  of  the  solvency  of  the  institution.  Under  such 
circumstances  it  would  be  gross  injustice  to  permit  the  defendant, 
after  having  aided  the  bank  to  procure  credit  with  the  community, 
to  avoid,  as  against  depositors  and  creditors,  the  payment  of  his 
bond  on  the  allegation  that  the  exact  condition  of  the  bank  was  not 
disclosed  to  him,  or  that  it  was  much  worse  than  was  represented. 
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The  dealings  between  him  and  the  officials  of  the  bank^  at  whose 
request  he  signed  the  bond,  ought  not  in  justice  to  be  allowed  to 
affect  the  security  given  by  him  for  the  protection  of  those  dealing 
with  the  bank  and  who  must  be  presumed  to  have  relied  thereon 
ID  their  dealings.  It  was  the  duty  of  the  defendant  to  have 
inquired  and  ascertained  the  condition  of  the  bank  before  signing 
the  bond,  and  haying  allowed  the  bond  to  be  treated  as  an  asset  for 
three  years  and  the  public  to  deal  with  the  bank  on  this  assumption 
until  the  bank  has  become  insolvent,  he  is  estopped  from  setting 
up  the  defense  in  question.  Farrar  v.  Walker  (Milleb,  J.),  8 
Dill.  51C,-  Casoni  v.  Jerome,  58  N.  Y.  815;  Mo  Williams  v.  Mason, 
31  id.  294. 

[Omitting  an  immaterial  point.] 

Upon  the  whole  case  we  are  of  opinion  that  the  judgment  is 
*^*ght  and  should  be  affirmed. 

Judgment  affirmed. 
All  concur. 
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SlKGEB  MAKUFACnrRING  OOHPAmf  T.   ObAHAJL 

(8  Oreig.  17.) 
Sale  —  tohat  is  not  —  monthly  papm&nt$. 

An  agreement  for  the  hire  of  a  sewing  machine  at  a  specified  rent  pajabls- 
monthly,  the  machine  to  belong  to  the  hirer  when  a  certain  sam  ia  paid,  l» 
not  a  sale,  and  the  hirer  cannot  confer  title  on  one  who  in  good  faith  under^ 
takes  to  purchase  it  from  him  * 

ACTION  to  recoyer  the  value  of  a  sewing  machine.    The  opinioii 
states  the  case.    The  plaintiff  had  judgment  below. 

Weatherford  <6  Blackburn,  N.  B.  Humphrey  and  W.  O.  Pipetp, 

for  appellants. 

Oonley^  £  Hewitt  and  Dolph,  Bronaugh,  Dolph  dt  Simon,  ftr 
respondents. 

Kelly,  0.  J.  This  action  was  brought  in  a  justice's  court  te 
recover  the  value  of  a  sewing  machine  alleged  to  be  the  prop^i^ 
of  the  respondent,  and  alleged  to  be  wrongfully  detained  by  tte 

*8ee  LotAom ▼.  aumner  (89  TO.  88^  a.  c,  81  Am.  Bep.  TB^ and  11016^  8U 
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«ppeUantB  and  converted  to  their  own  use.  Judgment  was  there 
rendered  in  favor  of  the  respondent,  from  which  an  appeal  was 
taken  to  the  Circuit  Court,  and  upon  trial  that  court  rendered  a 
judgment  also  in  favor  of  the  respondent. 

[Omitting  an  unimportant  matter.] 

The  complaint  is  in  substance  as  follows:  That  the  said  plaintiff 
18  a  corporation  formed  under  the  laws  of  New  York  and  New 
Jersey,  and  doing  business  in  this  State  as  a  corporation.  That  on 
^r  about  the  11th  day  of  June,  1878,  in  the  county  clerk's  oflSce  of 
the  county  of  Multnomah,  the  said  corporation  filed  a  power  of 
attorney  appointing  one  Willis  B.  Fry,  who  is  a  citizen  of  the  United 
States,  and  a  citizen  and  resident  of  the  State  of  Oregon,  its  legal 
attorney  in  fact,  etc.  That  on  or  about  the  15th  day  of  July,  1878, 
>«aid  plaintiff  was  the  owner  and  entitled  to  the  possession  of  one 
•Singer  sewing  machine  valued  at  sixty-five  dollars;  that  on  said 
15th  day  of  July,  1878,  the  said  plaintiff  gave  one  of  the  said 
'defendants,  to  wit,  Frank  Morgan,  the  possession  of  said  sewing 
machine,  upon  the  terms  and  in  accordance  with  the  conditions 
and  agreements  expressed  in  a  contract  of  which  the  following  is 
B  copy,  to  wit: 

"  Harrisburq,  Oregon,  July  15,  1878. 
*' Received  from  the  Singer  Manufacturing  Co.,  corner  First  and 
Yamhill  streets,  Portland,  Oregon,  one  new  No.  4  medium  sewing 
machine,  No.  1,937,680,  value,  sixty-five  dollars  ($65.00),  IT.  S.  coin^ 
on  hire  at  ten  dollars  (tlO),  XT.  S.  coin,  per  month,  payments  to  be 
made  monthly  in  advance.  I  hereby  agree  not  to  remove  the  machine 
from  my  residence,  situate  in  or  near  Harrisburg,  Linn  county, 
Oregon,  without  the  consent  of  the  Singer  Manufacturing  Company. 
And  I  also  agree  to  pay  the  monthly  installments  punctually;  or 
filing  in  either  of  the  above,  I  agree  to  relinquish  all  claims  on  the 
above  machine,  and  to  return  it,  or  cause  it  to  be  returned,  to  the 
Singer  Manufacturing  Co.,  at  my  own  expense ;  and  if  I  sell,  loan, 
-or  otherwise  dispose  of  the  above  machine,  I  hold  myself  liable  to 
the  full  penalty  of  the  law. 

(Signed  name  in  full.) 

''Frank  Morgak. 


**lfoTB. —  When  $65  TJ.  S.  coin,  the  value  of  this  machine,  has 
m  paid,  the  machine  with  this  contract  shall  belong  to  Frank 
Jkf organ.    For  a  valuable  consideration,  received  from  the  Singer 
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ManofacfcuriDg  Co.,  I  hereby  gaaranty  the  faithful  performanoe  ol 

the  within  contract  made  this  day  by , 

"  Dated  this  16th  day  of  July,  1878. 

**  jNa  A.  Beowk,  Agent** 

That  said  Morgan  paid  the  company  in  all  twenty-five  doUan; 
that  he  has  failed  to  perform  the  conditions  of  his  contract ;  thai 
said  Frank  Morgan,  on  or  about  the  2d  day  of  January,  1879,  for 
the  purpose  and  with  the  intent  to  defraud  this  plaintiff,  gare  the 
possession  of  said  machine  to  the  said  defendants  W.  B.  Graham 
and  Bichard  Graliam,  and  that  said  defendants  W.  R.  Graham  and 
Richard  Graham  well  knew  the  conditions  of  said  contract  with  the 
defendant  Frank  Morgan,  and  that  they  took  the  same  for  the  pur- 
pose of  defrauding  this  plaintiff.  That  the  said  defendants  hare 
wrongfully  and  willfully  converted  said  property  to  their  own  use, 
to  the  damage  of  this  plaintiff  in  the  sum  of  sixty-five  dollars. 

That  on  or  about  the day  of  January,  1879,  the  plaintiff  de* 

manded  of  said  defendants  that  they  return  to  him  the  possession 
of  said  sewing  machine,  but  they  refused,  and  still  refuse,  to  give 
up  the  possession  of  said  property. 

Wherefore  plaintiff  demands  judgment,  etc. 

To  this  complaint  the  respondent  demurred,  upon  the  following 
grounds: 

1.  The  court  has  no  jurisdiction  of  the  persons  of  these  defend* 
ants,  or  the  subject-matter  of  the  action. 

2.  The  plaintiff  has  no  legal  capacity  to  sue. 

3.  There  is  a  defect  of  parties  defendant 

4.  The  complaint  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action  against  the  defendants. 

5.  The  contract  set  forth  in  the  complaint  is  contrary  to  tha 
policy  of  the  law,  and  void  as  to  these  defendants. 

[Omitting  other  points.] 

By  the  terms  of  the  agreement  the  sewing  machine  was  to  con- 
tinue to  be  the  property  of  the  respondent,  and  was  merely  hired 
to  Morgan  for  ten  dollars  per  month,  payable  monthly,  with  the 
right  of  respondent  to  have  it  returned  in  case  of  a  failure  to  pay 
the  monthly  installments  as  they  became  due.  It  was  further 
agreed  that  whenever  the  sum  of  sixty-five  dollars  should  be  paid 
in  this  way  the  machine  should  then  become  the  property  of  Mor. 
gan.    There  is  no  doubt  it  was  the  intention  of  both  pariiee  to  tlia 
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contract  that  the  title  to  the  sewing  machine  was  to  remain  in  the 
respondent  until  sixty-five  dollars  should  be  paid,  and  then,  and 
not  before,  it  was  to  become  the  property  of  Morgan.  It  was  only 
a  conditional  sale,  accompanied  by  the  possession,  which  Morgan 
was  permitted  to  retain  until  the  condition  was  broken.  Under 
these  circumstances  he  had  no  right  to  sell  the  property,  and  the 
appellants,  although  bona  fide  purchasers,  acquired  no  better  title 
than  Morgan  had.  This  is  too  well  settled  now  to  admit  of  any 
doubt.  Ballard  v.  Burgetty  40  N.  Y.  314;  Enhw  v.  Klein^  79  Penn. 
St  488 ;  Hirschom  y.  Carmletf,  98  Mass.  149;  Kohler  y.  Hayes,  41 
Cal.  455 ;  Benjamin  on  Sales,  §  320,  and  note  d.  The  complaint 
contains  a  sufficient  allegation  that  the  respondent  demanded  the 
return  of  the  property  by  appellants,  and  that  they  refused  to  re- 
turn  it,  but  converted  it  to  their  own  use. 
The  judgment  of  the  court  below  is  affirmed. 

Judgment  affirmed. 


DiCB  T.  WlLLAKBTTB  TfiAlTSPOBTATIOISr  AND  LoOKS  OOMPAmT. 

(8  Ong.  eo.) 

Carrier — negligence — paseenger  on  eteamboat  ^^  going  aehore  btfore  reaching 

destincUian, 

A  passenger  for  hire  on  a  steamboat,  attempting  to  go  ashore  before  reaching 
his  detination,  sustained  personal  injury  from  the  carrier's  negligent  omis* 
don  to  provide  lights.    If  eld,  that  the  carrier  was  liable. 


A 


GTION  for  personal  injury.     The  opinion  states  the  case.    The 
plaintiff  had  judgment  below. 


JSUl,  Durham  A  Thompson,  for  appellant. 
^eti  Hayden,  Knight  £  Lord,  for  respondent 

Pbiv,  J.    This  action  was  brought  to  recover  damages  for  injur- 
sustained,  as  is  alleged,  through  the  negligence  of  the  agents 
servants  of  the  appellant    The  appellant  was  a  corporation 
nod    the  owner  and  proprietor  of  a  steamboat  named  the  ^  Oooi« 
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denty'^  which  was  employed  by  the  appellant  in  conveying  passen- 
gers and  merchandise  on  the  Willamette  river,  from  Portland  to 
Independence,  Oregon,  for  hire;  and  was  also  the  owner  and  pro- 
prietor of  a  wharf  at  the  foot  of  Trade  street,  in  the  city  of  Salenu 
Oregon.  The  appellant  received  the  respondent  into  its  said  boat 
for  the  purpose  of  carrying  him  safely  therein  as  a  passenger  from 
Portland  to  Independence,  Oregon,  for  the  usual  fare.  That  before 
reaching  Independence  the  appellant  stopped  its  said  boat  at  its 
wharf  in  the  city  of  Salem,  on  the  night  of  the  7th  day  of  Decem- 
ber, for  the  purpose  of  discharging  its  fi*eight  and  passengers. 
That  while  it  was  so  stopped  and  employed  in  landing  its  passen- 
gers, the  respondent,  having  occasion  to  go  ashore  on  business,  in 
passing  from  said  boat  to  the  wharf,  stepped  off  the  boat  and  fell, 
breaking  his  right  arm  and  sustaining  other  injuries.  That  the 
night  was  dark  and  rainy,  and  there  were  no  lights  on  the  boat 
and  wharf,  or  none  sufficient  to  enable  the  respondent  to  see  plainly 
his  way  ashore.  The  respondent  was  without  blame,  unless  going 
ashore  at  that  place  without  permission  of  the  appellant  shall  be 
considered  such.  A  judgment  was  recovered  against  the  appellant 
in  the  court  below,  from  which  an  appeal  is  taken  to  this  coart 

The  theory  of  the  appellant  is  that  respondent  having  employed 
the  company  to  carry  him  safely  from  Portland  to  Independence, 
should  have  remained  on  the  boat  without  going  ashore  at  any  inter- 
mediate point  until  the  boat  reached  his  place  of  destination.  That 
when  its  boat  stopped  at  its  wharf  at  Salem  for  the  purpose  of  dis- 
charging its  freight  and  passengers,  it  was  not  obliged  to  furnish 
the  respondent  a  safe  means  of  egress  from  its  boat  to  its  wharf, 
although  he  may  have  had  business  ashore  at  that  point;  that  his 
attempt  to  go  ashore  there  was  at  his  own  risk,  and  that  the  appel- 
lant was  not  responsible  for  any  injury  that  may  have  resulted  to 
him  in  consequence  of  the  accident. 

At  the  trial  of  the  case  the  court  was  requested  by  the  appellant 
to  instruct  the  jury  as  follows:  "  If  you  find  that  the  plaintiff  took 
passage  on  the  defendant's  boat. at  Portland  for  the  town  of  Inde* 
pondence,  and  that  he  attempted  to  land  at  a  way  port  withoat 
the  permission  of  the  defendant,  then  in  so  doing  he  was  not   a 
passenger,  but  took  upon  himself  the  risk  of  receiving  injury  in 
landing  from  and  returning  to  the  boat,  and  he  cannot  recover  iu 
this  action  unless  you  find  such  negligence  on  the  part  of  the 
defendant  as  would  render  it  liable  to  a  person  not  a 
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The  refusal  of  this  instruction  is  the  principal  ground  of  error  com- 
plained of  by  the  appellant 

To  sustain  this  proposition  the  appellant  cites  the  case  of  SlcUe  v. 
Grand  Trunk  Railway  Company  of  Canada^  58  Me.  176 ;  s.  c,  4 
Am.  Rep.  258.  While  the  syllabus  of  that  case  sustains  the  propo- 
sition, the  facts  of  the  ca«e  are  not  at  all  analogous  to  the  one 
under  consideration.  That  was  a  criminal  case,  and  the  indictment 
charged  the  company  with  negligently  and  carelessly  running  their 
locomotive  against  one  Pullen,  by  means  wheieof  he  was  killed. 
He  had  purchased  a  ticket  at  Auburn  for  Portland.  The  train 
turned  out  on  the  side  track  at  an  intermediate  point  to  await  the 
express  train  from  Portland,  which  was  behind  time.  The  deceased 
got  off  the  car  while  it  was  standing  there,  crossed  the  main  track 
and  went  behind  the  water  tank  for  a  necessary  purpose.  While 
there  the  express  train  signaled  its  approach  and  the  conductor  of 
the  waiting  train  gave  the  usual  notice  for  passengers  to  resume 
their  seats,  which  the  deceased  did  not  hear,  but  did  hear  the 
double  whistle,  and  thereupon  rushed  from  behind  the  water  tank, 
but  not  seeing  the  approaching  train  on  account  of  the  intervening 
water  tank,  undertook  to  recross  the  main  track,  when  he  was 
struck  by  the  engine  of  the  express  train  and  so  injured  that  he 
died  in  a  few  hours.  Thus  it  will  be  seen  that  the  train  had  not 
stopped  at  a  depot  for  the  purpose  of  discharging  its  passengers, 
nor  was  the  deceased  injured  on  account  of  the  means  of  egress 
and  ingress  to  the  car  being  in  any  way  defective  and  unsafe,  nor 
does  it  appear  that  there  was  any  negligence  on  the  part  of  the 
agents  and  servants  of  the  company.  If  the  respondent  in  the  case 
had  been  injured  by  another  boat  running  against  him  after  he  had 
safely  reached  the  wharf,  it  would  have  been  an  analogous  case. 

A  case  is  cited  on  the  other  side  which  appeal's  to  be  in  point. 
Montgomery  and  Went  Point  Railroad  Company  v.  Boring^  51 
Oa.  582.  One  Boring  took  passage  on  the  road  of  said  company  at 
Columbus,  Georgia,  to  be  carried  to  West  Point,  Georgia,  for  the 
usual  fare.  The  train  was  stopped  on  the  track  at  an  intermediate 
point  from  half  an  hour  to  sin  hour  in  the  night  time,  to  await  the 
arrival  of  another  train  of  the  company,  to  convey  its  passengers  to 
its  destination.  The  train  stopped  over  an  open  ditch  six  or  eight 
feet  deep,  at  the  bottom  of  which  there  were  rocks  and  timbers^ 
which  ditch  was  known  to  the  conductor  but  unknown  to  the  pas- 
sengers. There  were  no  stationary  lights  by  which  it  could  be  seen 
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bj  him.  While  the  train  was  stauding  there  the  pusseuger  stepped 
out  of  the  car,  and  was  precipitated  into  the  ditch  and  had  hifi  leg 
broken  and  was  crippled  for  life.  In  tliat  case  it  was  held  bj  the 
court  that  he  had  the  right  under  the  circumstances  to  step  out  of 
the  car,  and  that  the  company  was  liable  for  damages  for  the 
injuries  resulting  to  him^  on  the  ground  of  negligence. 

Under  the  facts  ami  circumstances  of  the  case  under  considera- 
tion we  are  of  opinion  tliut  tlic  respondint  had  the  right  to  go 
ashore  at  Salem,  and  that  appellant  was  obliged,  tlirough  its  agents 
and  seryants,  to  provide  him  a  safe  means  of  egress  from  the  boat 
to  its  wharf.  It  follows  from  this  conclusion  that  it  was  not  error 
to  refuse  the  instruction  requested. 

The  judgment  is  affirmed,  with  costs. 

Judgment  affirmed. 


FiKDLEY  V.  Hill. 


(8  Drag.  247./ 
Surety — ducharge — extetmon-- failure  to  $ue  principal  an  requeti. 

The  payee  and  holder  of  a  promissory  note  agreed  with  the  principal  maker, 
without  the  consent  of  the  surety,  to  extend  the  time  of  payment  **  until 
after  harvest"    HM,  not  to  ducharge  the  surety,  because  too  indefinite. 

If  a  creditor  fails  to  siie  his  principal  debtor,  when  solvent,  at  the  request 
of  the  surety,  and  he  afterward  becomes  insolvent,  still  the  surety  is  not 
discharged.    (See  note,  p.  580.) 

ACTION  on  a  promissory  note.    The  opinion  states   the  case. 
The  Dlaintifl  had  judgment  below. 

W.  0.  Piper,  Bonham  <6  Ramsey y  for  appellant. 

R.  S.  Strahatiy  A .  C.  Sweety  and  Daly  £  Oaby,  for  respondent 

Prim,  J.  The  defense  set  up  in  the  separate  answer  of  the  ap- 
pellant is,  that  he  signed  the  note  upon  which  the  action  is  based, 
as  surety  only  of  the  defendant  Hill,  and  that  the  respondent  bad 
full  knowledge  of  that  fact  at  the  time  said  note  was  executed, 
although  the  word  '' surety"  was  not  appended  to  his  signatnra 
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That  tho  respondent^  without  the  assent  of  the  appellant  and  against 
his  protest,  entered  into  an  agreement  with  tho  defendant  Hill,  by 
the  terms  of  which  the  said  Hill  should  have  an  extension  of  time 
for  the  payment  of  tho  note  until  after  tho  harvest  of  1879,  in  con- 
sideration that  said  Hill  should  then  pay  the  amount  due  upon  the 
note  in  wheat,  when  the  same  should  bo  harvested.  If  this  was  a 
valid  agreement  it  is  quite  clear  that  it  operated  as  a  discharge  of 
the  appellant,  for  it  is  well  settled  that  where  time  is  given  to  (ho 
principal  debtor  without  the  assent  of  the  surety,  by  a  valid  agree- 
ment which  ties  up  the  hands  of  the  creditor,  the  surety  is  dis- 
charged.    Bangs  v.  Strong,  7  Hill,  250. 

But  in  this  case  we  think  the  agreement  for  the  extension  of  time 
was  invalid,  for  the  reason  that  the  time  to  which  the  payment  was 
extended  was  indefinite  and  uncertain,  and  for  tho  lack  of  any  con- 
sideration to  support  it.  In  Miller  v.  Slem,  2  Penn.  St.  28G,  it 
was  held  that  **  to  discharge  a  surety  by  extension  of  the  time  of 
payment,  there  must  be  not  only  a  sufficient  consideration,  but  the 
time  must  be  definite  ;  hence  an  agreement  to  delay  for  an  uncer- 
tain period,  as  until  sometime  in  the  summer,  w^ill  not  discharge 
him."  Ohitty  on  Bills,  412,  414;  3  Penn.  St  440.  The  agreement 
to  pay  in  wheat  after  harvest  was  equivalent  to  saying  that  if  the 
creditor  would  wait  until  after  harvest  he  would  pay  the  amount 
dae  on  the  note;  hence  there  was  no  consideration  to  support  the 
promise,  and  until  '^  after  harvest "  was  indefinite  and  uncertain. 

The  other  defense  set  up  in  the  separate  answer  of  the  appellant 
was,  that  on  or  about  the  2d  day  of  January,  1879,  when  the  said 
Hill  was  solvent,  he  (Scrafford)  notified  and  requested  respoudent 
to  proceed  to  collect  said  note  without  delay,  which  he  neglected  to 
do  until  October  6,  1879,  at  which  time  said  Hill  was,  and  ever 
since  has  been,  insolvent.  The  legislatures  of  many  of  the  United 
States  have  by  statute  provided  that  the  surety  may  by  notice  require 
the  creditor  to  proceed  against  the  principal,  but  our  legislature 
having  failed  to  adopt  any  such  provision,  the  rule  of  the  common 
law  prevails  in  this  State.  Mr.  Brandt,  in  his  work  on  Suretyship, 
section  208,  says :  '^  The  gre^t  majority  of  cases  on  the  subject  hold, 
in  the  absence  of  any  statutory  provision,  that  if  after  the  debt  is 
due  the  surety  request  the  creditor  to  sue  the  principal,  who  is  then 
solvent,  and  the  creditor  fails  to  do  so,  and  the  principal  afterward 
becomes  insolvent,  the  surety  is  not  thereby  discharged.  The 
ground  upon  which  these  decisions  rest  is,  that  the  princifrl  and 
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surety  are  both  equally  bouud  to  the  creditor,  who  may  hare  taken 
a  surety  in  order  that  he  might  not  have  to  sue  the  principaL  If 
the  surety  desires  a  suit  brought  against  the  principal  he  may  him- 
self pay  the  debt  and  immediately  sue  the  principal."  Jetikins  y. 
Clarkson,  7  Ohio,  72  ;  Carr  v.  Howard,  8  Blackf.  190 ;  Davis  v. 
HugginSy  3  N.  11.  231;  Nichols  y.  McDofoell,  14  B.  Monr.  C;  Frye  v. 
Barker,  4  Pick.  382;  Gage  v.  Mechanics'  Nat.  Bank  of  CJiicago,  79 
III.  62;  Jh'Uon  y.  Russell,  5  Neb.  484;  Inkster  y.  First  Nai.  Bank  of 
Marshall,  30  Mich.  143;  Ilartfnan  v.  Burlingame,  9  Gal.  557. 

There  being  no  error  appearing  in  the  record,  the  judgment  of 
the  court  below  is  affirmed. 

Judgment  affirmed. 

Note  bt  ths  Bkpobtbb.— In  18E16  it  was  for  the  first  time  held,  without  argumait,  bj 
the  Supreme  Court  of  New  York,  in  Pain  v.  Packard,  13  Johns.  174,  that  if  the  surety  call 
upon  Uie  creditor  to  coUect  the  debt  of  the  principal,  and  he  disregard  that  request  and 
thereby  the  surety  is  injured,  as  by  the  subsequent  insolvency  of  the  principal,  the  surety 
was  thereby  discharged. 

A  directly  contrary  decision  was  given  by  Chancellor  Kent,  upon  argument  and  full  ooii* 
sldcration,  the  f(^lowing  year.  King  v.  BaldwiiL,  S  Johns.  Ch.  S64.  Two  yean  later  the 
last  decision  was  reversed  by  the  Court  of  Errors  by  the  casting  vote  of  the  presiding  offi- 
cer, a  layman,  and  against  the  opinion  of  a  majority  of  the  judges  of  the  Supreme  Court. 
This  decision  has  ever  since  been  followed  in  that  State  (Renuen  v.  Beehmcui^  tS  N.  T.  flS^ 
although  it  has  received  the  repeated  condemnation  of  some  of  its  ablest  jurists,  including 
Chancellor  Walworth  and  Judges  CowEir  and  Harris.  Warvier  v.  Bearddey^  8  Wend.  IM; 
Herrick  v.  Borst,  4  Hill,  650;  SehroeppeU  v.  Shmo,  3  Comst.  454. 

In  Fennaylvaaia,  and  for  the  avowed  reason  that  they  have  no  court  of  equity,  they  hav« 
followed  the  case  of  Pain  v.  Packard^  with  this  limitation,  however,  that  the  notice  to  dis- 
charge the  surety  must  net  only  contain  a  positive  request  to  the  creditor  to  sue  the  priad- 
pal,  but  must  contaia  a  distinct  notice  that  if  he  neglects  to  do  so  the  surety  wiU  dalm  to 
be  discharged.  Copev.8mith*8  Executors,  8  S.  &  B.  110;  11  Am.  Dec.  682;  Gardner  r. 
Gardner y  15  id.  88;  Oreenawalt  v.  Kreider,  3  Fenn.  St.  866;  Richards  v.  Com.,  40  Id.  146; 
Hancock  v.  Bn/ant, 8  Yexg.  476;  Goodman  v.  Griffin,  S  Stew.  IGO;  StaU  Bank  v.  IFafMiu^ 
1  £ng.  123;  Lang  v.  Brevard,  3  Strob.  Fq.  50. 

But  no  English  case  can  be  found  to  sustain  these  decisions,  and  Uie  weight  of  Amerieaa 
authority  is  the  other  way.  Bcllmn  v.  I^oreR,  5  Pick.  810;  Bavia  v.  HuggUu,  3  N.  H.  8S1 ; 
Page  v.  Webster,  15  Me.  849;  Dennis  v.  Rider,  8  McLean,  451 ;  Tayfor  v.  Beck,  IS  lU.  87S; 
Howard  v.  Brown,  3Ga.  588;  cases  cited  in  1  Pars,  on  Notes,  886-7. 

The  following  is  an  abstract  of  the  recent  case  of  Hunt  v.  Purdy,  N.  T.  Ct.  Appeals : 

F.,  who  stood  in  the  relation  of  a  surety  for  the  payment  of  a  bond  and  mortgage  not 
due,  told  plaintiff,  who  held  the  mortgage,  in  January  or  Februaiy,  to  **  collect  that  mort- 
gage in  the  spring,  and  not  let  it  run  over  the  time  it  is  due.''  There  was  nothing  due  and 
payable  until  the  S8d  of  May  in  that  year.  Held,  not  a  suf&cient  notice  to  plaintiff  to  re- 
lease F.  from  liability  where  plaintiff  neglected  to  foreclose  when  the  bond  and  mortgage 
became  due.  Plaintiff  might  well  have  understood  defendant  to  mean  that  when  the 
bond  became  payable  payment  should  be  asked,  for  he  was  not  forcsed  by  the  words  used 
at  the  time  when  they  were  used  to  understand  that  collection  by  legal  proceedings  was 
maant.  The  doctrine  that  a  surety  nuiy  give  the  creditor  notioe  to  proeeed  against  ths 
principal,  and  if  the  latter  refuses,  to  the  damage  of  the  auzelgr,  the  ohttgatian  at  tht 
aursty  is  dischaxged  or  diminished,  is  not  a  favorite  in  the  law  and  is  not  accepted  In  sD 
forums.  8  Kent  Com.  184,  note  c.  It  was  against  opposition  that  it  waa  adopted  tails 
«ie  law  or  this  State.    SeeJEInirv.  A8i(iii><ii,  17  Johns.  884,  8M,8M,  806,  807,4OS;  OolrM* 
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T.  Tattman^  67  N.  T  95, 10  ;  s.  c,  25  km.  Rep.  90.  It  is  not  one  that  ia  to  be  applied  with 
laxity.  It  is  certainly  to  be  required  that  the  surety  deal  fairly  and  plainly  with  the  cred- 
itor, and  give  him  to  know  that  he  intends  to  put  him  upon  his  equitable  duty.  The  notice 
to  the  creditor  ahoald  clearly  inform  him  that  he  is  required  to  take  proceedings  in  the 
oouitii  to  enforce  the  mortgage. 


MORELAND  Y.  BrA.DY. 

(8  Oreg.  a08.) 

Endenee — parol — to  explain  unU» 

A  testator  deyised  lands  in  Portland  as  follows  :  To  Margaret  lot  2  in  block 
187,  and  to  Esther  lot  1  in  block  187.  He  bad  no  snch  lots.  Held,  tliat  oral 
evidence  was  admissible  to  show  that  he  did  own  lots  8  and  4  in  that  block, 
and  that  those  lots  would  pass  by  the  will.* 

SUIT  to  quiet  title.    The  opinion  states  the  case.    The  plaintiff 
had  judgment  below. 

Dolph,  Bronaugh,  Dolph  i&  Simon,  for  appellant 
Wm,  Sirong  £  Sons,  for  respondent. 

Boise,  J.  This  appeal  is  taken  from  a  decree  rendered  by  the 
Circuit  Court  for  the  county  of  Multnomah,  in  favor  of  the  respond- 
ent and  against  the  appellants.  The  suit  was  brought  to  quiet  the 
respondent's  possession  and  title  to  lot  number  three  in  block  one 
hundred  and  eighty-Fcven,  in  the  city  of  Portland,  against  Matthew 
Brady  and  George  Brady,  who  sues  by  his  guardian,  James  Wilson. 
The  appeal  is  taken  alone  by  Matthew  Brady.  The  parties  all 
claim  to  derive  title  from  one  Bernard  Brady,  late  of  Multnomah 
county,  deceased. 

The  facts  established  by  the  evidence  are  as  follows  : 

1.  That  Bernard  Brady  made  his  will  on  the  29th  day  of 
October,  1862,  and  died  at  the  city  of  Portland,  Oregon,  on  the 
Slst  day  of  October,  1862.  It  was  admitted  to  probate  in  the 
county  court  of  the  county  of  Multnomah  on  the  7th  day  of 
UTovember,  1862,  and  his  estate  has  been  duly  administered  upon« 

2.  The  fourth  clause  of  his  will  is,  so  far  as  is  material,  as  fol- 

*  See  emUrOt  Sherwood  v.  Sherwood  (45  Wis.  859),  SO  Am.  Bep.  797. 
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lows:  ^'As  also  a  certain  parcel  of  ground  or  lots  in  the  city  of 
Portland,  and  numbered  as  follows,  to  wit:  No.  block,  187,  one 
hundred  and  ciglity-seven,  lot  No.  (2)  two,  I  bequeath  to  Margaret 
McGill." 

3.  Sixth  clause  of  will:  ^'I  also  bequeath  to  raj  sister,  Esther 
Brady,  that  lot  or  parcel  of  ground,  in  the  city  of  Portland,  as  here 
described,  lot  No.  (1)  one,  iu  block  (187)  one  hundred  and  eighty- 
seven —  otherwise  its  value." 

4.  Twelfth  clause  of  will :  ^'  The  remainder  of  my  estate  and 
effects  I  bequeath  to  be  equally  divided  between  my  brother, 
Matthew  Brady,  and  Margaret  McOill,  and  Oeorge  A.  Brady, 
orphan  child  of  John  Brady,  deceased." 

5.  That  Bernard  Bi*ady  did  not,  at  the  time  he  made  his  will  or 
died,  or  ever,  own,  or  claim  to  own,  or  have  any  interest  in,  lots  1 
and  2  in  block  187,  or  either  of  them,  but  did,  at  the  time  he  made 
his  will,  and  when  he  died,  own  lots  3  and  4  in  the  same  block  by 
an  equitable  title  derived  from  Jasper  W.  Johnson,  under  an  in- 
strument iu  writing,  dated  October  4,  1862,  executed  and  acknowL 
edged  by  the  said  Johnson  and  his  wife. 

[Omitting  immaterial  facts.] 

But  it  is  further  claimed  that  the  devise  is  void  on  account  of  a 
false  description  of  the  lots  intended  to  be  devised,  and  that  no 
parol  evidence  is  admissible  in  aid  of  its  construction.  While  it  is 
conceded  to  be  the  general  rule,  that  oral  evidence  is  not  admissible 
to  explain  or  vary  the  words  of  a  written  instrument,  there  are  so 
many  exceptions  and  qualifications  of  the  rule,  that  no  case  is  tried 
where  the  force,  operation,  and  construction  of  a  written  instru- 
ment are  concerned,  that  oral  evidence  is  not  received  in  aid  of  its 
construction.  The  rule  excluding  oral  proof  in  explanation  of 
written  instruments  applies  to  the  language  of  the  instrument,  and 
not  to  its  import  or  construction.  1  Greenl.  Ev.,  §  277.  Bat  the 
written  instrument  *'  may  be  read  in  the  light  of  surrounding  cir- 
cumstances," in  order  to  more  perfectly  understand  its  true  mean- 
ing. 

It  is  very  common  '•  to  receive  oral  proof  to  show  that  language 
was  used  in  a  peculiar  sense,  or  that  one  term  was  used  for  another; 
or  that  an  essential  term,  to  make  the  definition  perfect,  was  wholly 
omitted  or  erroneously  stated.  These  corrections  are  every  day 
made  by  courts  in  fixing  the  construction  of  wills  and  other  written 
instruments,  by  aid  of  extraneous  evidence  in  regard  to  the  state aad 
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condition  of  the  subject-matter  of  the  devise  or  of  the  deyisee,  in 
regard  to  one  or  the  other." 

Wills  are  frequently  made  during  the  last  sickness  of  testators, 
and  they  too  often  depend  wholly  upon  memory  for  description  of 
their  lands,  and  in  consequence  they  are  liable  to  grdat  indefinite- 
ness  and  occasional  error.  And  on  looking  into  the  many  cases 
decided,  we  find  that  courts  have  for  a  long  period  of  years  been 
compelled  to  deal  with  these  descriptions  in  a  very  lenient  manner, 
in  order  to  reach  the  true  intent  of  the  testator  ''  where  that  seemed 
practicable  by  the  act  of  construction,  and  by  the  admission  of  oral 
evidence  to  remove  latent  ambiguities." 

Mr.  Uedfield  says:  "One  rule  upon  the  tubject  is  so  thoroughly 
established  as  to  have  become  a  maxim  in  the  law,  Falsa  demons 
siraiio  non  uoceL  The  practical  meaning  of  which  is,  that  how- 
ever many  errors  there  may  be  in  description,  either  of  the  legatee 
or  of  the  subject-matter  of  the  devise,  it  will  not  avoid  the  bequest, 
provided  enough  remains  to  show  with  reasonable  certainty  what 
was  intended.  Redf.  Am.  Cas.  on  Wills,  544;  Roman  Caihollc 
Orplian  Asylum  v.  Emmons,  3  Bradf.  144;  Jackson  v.  SilU  H  Johns. 
201-218;  6  Am.  Dec.  303;  1  Redf.  on  Wills,  580. 

Then  we  apprehend  there  can  bo  no  question  of  the  admissibility 
of  extraneous  oral  evidence  to  show  the  state  and  extent  of  the  tes- 
tator's property,  in  order  to  place  the  court  in  the  same  position 
the  testator  was  in  at  the  time  he  made  the  will  in  question.  This, 
we  think,  is  unquestionably  the  rule  established  by  the  decided 
cases.  This  being  done,  it  appears  that  the  testator  had  no  such 
lots  as  those  described  as  lots  1  and  2  in  the  particular  block 
named.  This  renders  it  certain  that  the  lots  named  were  erroneous, 
and  the  words  describing  them  can  have  no  possible  operation,  and 
must  be  rejected.  The  devise  is  the  same  as  if  the  numbers  of  the 
lots  had  not  been  mentioned  at  all  or  had  been  named  and  the 
numbers  left  blank.  We  are  then  compelled  to  fall  back  upon  the 
remaining  portion  of  the  description,  to  wit:  "  A  certain  parcel  of 
ground  or  lots  in  the  city  of  Portland  in  block  No.  187;"  also  "that 
lot  or  parcel  of  ground  in  the  city  of  Portland  in  block  187."  And 
by  thus  placing  ourselves  in  the  position  of  the  testator,  by  oral 
evidence,  at  the  time  of  the  execution  of  his  will,  we  find  that  there 
were  two  lots  or  pal-cels  of  ground  in  the  city,  of  Portland,  and  in 
block  187,  belonging  to  the  testator  at  that  time  and  also  at  the 
time  of  his  death.     This  renders  the  devise  entirely  certain  from 
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the  language  of  the  will  as  to  the  intention  of  the  testator.    The 
description  would  have  beeu  sufficient  by  merely  naming  the  block 
and  city  in  which  the  lots  or  land  lay  without  specifying  the  num- 
bers of  them.    The  testator  could  not  have  intended  to  devise  lots  ■ 
to  which  he  never  had  any  title,  but  must  have  intended  to  devise                 I 
those  which  did  belong  to  him.    He  had  two  just  such  lots  or                 | 
pieces  of  land  as  he  names,  and  every  way  described  as  these  are, 
with  the  single  exception  of  this  one  false  particular,  and  this  is  , 
the  very  kind  of  case  to  which  the  maxim  faUa  defnonsiratio  non                 \ 
noo9^  applies.  Allen  v.  Lyons,  2  Wash.  C.  C.  475;  Winckley  v.  Kaimt,                 \ 
32  N.  II.  288  ;  Myers  v.  Riggs,  20  Mo.  239 ;  Domestic  and  Foreign 
Missionary  Soeiefy^s  Appeal,  30  Penn.  St  425  ;  Button  v.   Ameri- 
can TVact  Society,  23  VL  336.    In  Winckley  v.  Kaime,  supra,  the 
devise  was  of  **  thirty-six  acres,  more  or  less,  of  lot  thirty-seven  in 
tiie  second  division  of  Bamstead,"  and  it  appearing  that  there  was 
no  such  lot  in  that  division,  but  that  the  testator  owned  land  in 
lot  ninety-seven  in  that  division,  it  was  held  to  pass  under  the  will. 
In  Alien  v.  Lyons,  supra,  the  devise  was  of  a  house  and  lot  in  Fourth 
street,  Philadelphia.    But  it  appeared  on  oral  proof  admitted  by 
the  court  that  the  testator  had  no  such  property  in  Fourth  street, 
but  did  own  a  house  and  lot  in  Third  street,  and  it  was  held  to  pass 
under  the  devise. 

While  it  is  admitted  that  the  court  might  go  thus  far  in  safety 
under  the  authorities^  it  is  claimed  that  the  devise  cannot  be  sus- 
tained because  it  cannot  be  ascertained  from  the  language  of  the 
will  which  lot  the  testator  intended  to  give  to  Esther,  and  which  to 
Margaret.  To  this  we  answer  that  it  does  appear  that  he  intended 
to  give  each  one  a  lot,  and  the  evidence  disclosing  that  there  was  no 
particular  difference  in  the  situation  and  relative  value  of  the  lots, 
it  may  be  presumed  that  they  took  them  in  common;  that  each  was 
to  have  an  interest  in  both  lots.  And  the  sisters  having  amicably 
arranged  between  themselves  as  to  which  lot  each  one  would  take, 
we  are  unable  to  see  which  interest  the  appellant  had  in  that  mat- 
ter. 

[Omitting  other  considerations.] 

Decree  affirm^. 
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WiU  —  omiuhn  to  name  or  provide  for  children  of  tesUUor — referevhce  to  an* 

otJur  tnU. 

A  statute  provides  that  a  testator,  leaving  a  child  or  children  not  '*  named  nor 
provided  for  "  in  his  will,  shall  be  deemed  intestate  as  to  such  child  or  chil- 
dren. A  testatrix  left  a  will  not  in  itself  expressly  naming  nor  providing 
for  her  children,  but  referring  to  and  adopting  provisions  in  her  late  hus- 
band's will,  which  named  and  provided  for  them.  Held,  that  this  was  equi- 
valent to  naming  and  providing  for  them  in  her  own  will.* 

APPEAL  from  Yamhill  couuty.     Suit  is  a  suit  to  quiet  title. 
The  opinion  states  the  case.     The  plaintiffs  had  judgment 
below. 

Shattuck  <£  Killin^  Thomas  Tongue^  B,  Williams,  and  Fenton  A 
McCain,  for  appellants. 

Northup  £  Oilberty  for  respondents. 

Prim,  J.  This  is  a  suit  in  equity  to  quiet  title  to  a  certain  par- 
cel of  land  lately  owned  by  Mary  Ann  Gerrish,  deceased.  The  re- 
spondents claim  as  the  devisees  of  said  Mary  Ann,  and  the  appellants 
claim  as  her  heirs  at  law.  The  appellants  are  the  children  and 
grandchildren  of  the  deceased,  and  they  claim  that  said  will  is  yoid 
because  they  are  neither  named  nor  provided  for  therein  ;  and  that 
is  the  question  to  be  decided  on  this  appeal.  The  statute,  page  788, 
section  10,  provides  that  ''if  any  person  make  his  last  will  and  die, 
leaving  a  child  or  children,  in  case  of  their  death,  not  named  or 
provided  for  in  such  will,  although  born  after  the  making  of  such 
will  or  the  death  of  the  testator,  every  siich  testator,  so  far  as  shall 
regard  such  child  or  children,  or  their  descendants,  not  named  or 
provided  for,  shall  be  deemed  to  die  intestate."  *  *  *  *  It  is 
admitted  that  the  will  itself  makes  no  direct  reference  to  the  other 
children  of  the  testatrix,  bat  it  is  claimed  that  it  refers  to  her  hus- 
band's will,  and  adopts  the  provisions  made  in  that  for  all  of  her 
children  and  descendants. 

The  clause  in  the  will  which  refers  to  her  husband's  will  is  as 


*  Oompare  Peters  ▼.  Slden  (186  Masb.  185),  80  Am.  R^p.  871. 
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follows:  *^I  direct  that  whatever  may  remain  at  my  death  of  the 
personal  property  bequeatlied  to  me  by  my  late  basliaud  James  Gter- 
rishy  for  my  life,  shall  at  my  death  bj  distributed  iti  accordauoe 
with  the  provisions  made  iu  the  last  will  of  my  said  husband  con- 
cerning the  same."  This  is  the  only  clause  in  the  will  which  refers 
m  any  manner  to  the  appellants.  The  portion  of  the  husband's 
will  to  which  the  above  clause  in  the  will  of  the  testatrix  refers,  ia 
as  follows:  **I  givo  and  bequeath  to  my  beloved  wife,  Mary  Ann, 
all  the  rest  and  residue  of  my  real  and  personal  property  for  her 
life-time;  at  her  decease  I  do  devise  and  bequeath  all  that  may 
remain  of  my  real  and  personal  property  to  each  of  my  liTing  chil- 
dren and  the  children  of  my  deceased  daughter  alik6,  to  be  divided 
as  a  majority  of  them  shall  say,  by  sale  or  otherwise."  This  por- 
tion of  the  will  of  James  Gerrish  is  clearly  referred  to  in  the  will  of 
the  testatrix,  and  the  provisions  thereof  adopted  as  a  portion  of  her 
will.  In  Toumle  v.  Rally  4  Gomst  140,  it  was  held  that ''  where  a 
will,  otherwise  properly  executed,  refers  to  another  paper  already 
written,  and  so  describes  it  as  to  leave  no  doubt  of  its  identity, 
such  imper,  it  seems,  makes  part  of  the  will,  although  the  paper  be 
not  subscribed  or  even  attached." 

In  this  ease  there  can  Ijc  no  question  as  to  the  identity  of  the 
instrument  referred  to.  The  husband  of  the  testatrix  had  been 
dead  and  his  will  admitted  to  probate  several  years  before  her  will 
was  written.  In  fact,  she  was  then  enjoying  under  the  provisions 
of  his  will  a  life  estate  in  several  farms  and  a  large  amount  of  per- 
sonal property.  Then,  considering  the  language  of  the  will  of 
James  Gerrish,  thus  adopted  and  made  a  part  of  the  will  of  the 
testatrix,  we  think  there  was  a  sufficient  naming  of  the  appellants 
to  bring  the  case  within  the  provisions  of  the  statute. 

Our  statute  is  an  exact  copy  of  the  Missouri  statute,  and  the 
courts  of  that  State  having  been  called  upon  frequently  to  construe 
it,  we  must  look  principally  to  the  decisions  of  that  State  to  ascer- 
tain its  proper  judicial  construction.     In  that  State  it  is  held  that 
the  statute  does  not  require  that  an  actual  provision  shall  be  made 
for  the  children,  nor  that  the  children  shall  be  designated  by  name; 
that  its  object  is  not  to  compel  parents  to  make  testamentary  pro* 
vision  for  children,  but  io  prevent  the  consequences  of  forgetful. 
ness  or  oversight    In  Hockersmith  v.  Slusher,  26  Mo.  237,  Jadge 
RicHARDSOK  says:  ''It  may  now  be  considered  as  settled  that  the 
object  of  this  provision  is  to  produce  an  intestacy  only  when 
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the  child  or  the  descendants  of  such  child  is  unknown  or  forgot- 
ten, and  thus  unintentionally  omitted^  and  the  presumption  that 
the  omission  is  unintentional  may  be  rebutted  when  the  tenor 
of  the  will,  or  any  part  of  it,  indicates  that  the  child  or  grandchild 
was  not  forgotten."  Iii  that  case  av  bequest  had  been  made  to  a 
son-in-law,  without  naming  his  relation,  and  on  the  application  of 
the  daughter  for  a  child's  share,  it  was  held  that  the  bequest  must 
have  been  given  to  her  husband  because  he  was  such,  and  the 
daughter,  though  not  named  or  provided  for,  could  not  have  been 
forgotten.  In  Ouitar  v.  Gordon,  17  Mo.  408,  the  testator  named 
his  daughter,  who  was  then  dead,  but  did  not  name  her  children, 
and  that  was  held  a  sufficient  provision  for  his  grandchildren,  as 
they  were  represented  by  their  mother,  who  was  in  his  mind, 
though  dead.  To  the  same  effect  is  Block  v.  Blocks  3  Ohio,  495; 
Beck  V.  Metz,  25  Mo.  70;  McOourtney  v.  McUhes,  47  id.  533. 
The  decree  of  the  court  below  is  affirmed. 

Decree  affirmed. . 


A 


Spbaoub  y.  Fletchbb. 

(8  Orogf.  807.) 

NegatidbU  instrumenU  —  wai/MT  of  noUee  of  pmMt, 
A  waiver  of  notice  of  protest  does  not  waive  demand  of  payment. 

GTION  on  a  promissory  note.     The  opinion  states  the  facts. 
The  defendant  had  judgment  below. 


CapUs  (6  Mulkey,  for  appellant  The  indorsement  on  the  note 
18  an  ''express  waiver,"  and  an  admission  that  the  note  has  been 
presented  or  need  not  be  presented.  Coddington  v.  Davis,  3  Den. 
16;  1  N.  Y.  186;  Matthey  v.  Oalky,  4  Cal.  63  ;  5  East,  230 ;  Chitty 
on  Notes,  747;  19  Ind.  110;  Edw.  on  Bills,  594  ;  Story  on  Prom. 
Notes,  347 ;  Wall  v.  Bry,  1  Louis,  312 ;  Scott  v.  Qreen,  10  Barr.  P. 
103  ;  Byles  on  Bills  (Sharswood's  ed.),  top  note;  Story  on  Notes^ 
479,  g  854. 

^.  O.  Bradehaw  and  Wm.  Strong  dt  Sons,  for  respondents. 
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Prix,  J.  This  action  was  brought  against  Fletcher  as  an  accom- 
modation indorser  on  a  promissory  note.  The  complaint  all^^ 
Ihat  on  the  2d  day  of  Angust,  1875,  one  Jane  Armstrong  made  and 
delivered  to  one  T.  Coyle  her  promissory  note  for  $411.87,  payable 
with  interest  on  one  per  cent  a  month  in  ninety  days  after  date. 
That  before  the  delivery  of  the  note  to  Ooyle,  Fletcher,  to  secare 
the  note  and  as  an  accommodation  to  Jane  Armstrong,  indorsed 
the  note  on  the  back  thereof.  That  afterward,  and  before  the  note 
became  due,  Coyle  transferred  the  same  to  Bradley,  Af arsh  &  Co. 
That  S.  L.  Marsh,  one  of  the  members  of  the  firm  of  Bradley^ 
Marsh  &  Go.,  before  the  note  was  due,  transferred  the  same  to  Levi 
Anderson.  That  afterward,  and  before  said  note  became  due,  F^ 
A.  Fletcher  indorsed  on  the  back  his  waiver  of  demand  and  pro- 
test, as  follows: 

**  I  hereby  waive  notice  of  protest  for  non*payment. 

(Signed)  "  F.  A.  Fletcher.'' 

And  that  by  reason  of  said  indorsement  of  said  note  by  F.  A* 
Fletcher  aforesaid,  and  his  said  waiver  of  notice  of  non-payment, 
he,  the  said  F.  A.  Fletcher,  became  and  now  is,  liable  for  the 
payment,  etc.  That  the  note  belongs  to  the  plaintiff  and  is  wholly 
unpaid. 

To  this  complaint,  defendant  Fletcher  interposed  a  demurrer 
upon  the  ground  that  it  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action.  The  court  having  sustained  the  demurrer^ 
judgment  was  rendered  against  the  plaintiff  for  costs,  from  which 
an  appeal  has  been  taken  to  this  court 

The  objection  to  the  complaint  is:    That  the  respondent  is  sued 
as  an  indorser  without  any  allegation  of  demand  of  payment  being 
made  upon  the  m^kcr  when  the  note  became  due  ;  nor  is  there  any 
excuse  for  the  failure  of  such  demand  shown.     On  the  other  hand^ 
it  is  claimed  that  demand  and  notice  of  non-payment  were  specially 
waived  by  an  indorsement  on  the  note  before  due  in  these   words: 
'*I  hereby  waive  notice  of  protest  for  non-payment."    Signed  by 
the   indorser.     The  question   for  determination  is  whether    this 
operated  as  a  waiver  by  the  indorser  of  demand  of  payiaent,  as 
well  as  a  notice  of  such   non-payment    We   think  it  did    not 
operate.     The  general  rule  is  that  agreements  of  this  character 
to  be  construeil  strictly,  and  not  extended  beyond  the  fiur  import 
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of  the  terms  thereof.  Story  on  Prom.  Notes,  §  272;  Berkshire  Bank 
T.  Jones,  6  Mass.  524;  Central  Bank\,  Davis,  19  Pick.  375  ;  Backus 
V.  Shepard,  11  Wend.  6;?9. 

In  this  ease,  the  indorser  does  not  say  that  ho  will  waive  demand 
of  payment,  but  that  he  will  "waive  notice  of  protest  for  non- 
payment'* Demand  and  notice  are  two  distinct  things,  both  of 
which  are  necessary  to  charge  an  indorser,  and  only  one  of  them  is 
waived  by  the  indorser  in  this  case.  But  it  is  claimed  by  appellant 
that  the  indorsement  operated  as  a  waiver  of  both,  and  the  follow- 
ing decisions  are  cited  to  sustain  the  proposition.  Coddington  v. 
DaviSy  3  Den.  16;  Matthey  v.  Galley,  4  Cal,  63;  Gordon  v.  Montgom- 
ery, 19  Ind.llO. 

In  Coddington  v.  Davis,  the  indorser  wrote  to  the  holder  as  follows: 
***  You  need  not  protest.  T.  B.  C's  note  due,  etc.  I  will  waive  the 
necessity  of  protest.''  This  was  held  sufficient  to  dispense  with  a 
presentment  and  notice  of  non-payment,  on  the  ground  that  the 
word  "protest,"  as  used  by  the  indorser,  in  connection  with  the 
promissory  note,  was  understood  to  mean  the  taking  of  such  steps 
SA  were  required  by  law  to  charge  an  indorser ;  that  is,  protest  was 
understood  to  include  both  demand  and  notice.  Although  in  a 
technical  sense,  the  term  protest  means  only  a  formal  declaration 
drawn  up  and  signed  by  the  notary,  yet  as  used  by  commercial  men 
it  includes  all  the  steps  necessary  to  charge  an  indorser.  Burr.  Law 
Diet  349;  Totvnsend^s  Admr.  v.  LoraineBank,  2  Ohio  St.  345.  The 
case  in  4  California  is  in  point,  but  not  a  single  case  is  cited  in  the 
opinion  to  sustain  it.  The  case  in  19  Indiana  does  not  come  up 
to  this  case.  There  the  agreement  was  that  ^^  protest  and  notice 
of  protest  were  waived,"  and  were  held  sufficient  to  include  waiver 
of  demand. 

Thus  it  will  be  seen  that  none  of  the  cases  cited  sustain  the 
proposition  of  appellant  except  the  California  case,  while  there  are 
cnmeroas  decisions  holding  the  contrary  doctrine.  6  Mass.  524; 
J^eeman  v.  O'Brien,  38  Iowa,  406;  Scott  w  Green,  10  Penn.  St  103. 

The  judgment  of  the  court  below  is  affirmed,  and  case  remanded 
to  the  oonrt  below  for  farther  proceedings. 

Judgment  affirmed. 
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State  v.  Duckeb. 

(8  Oreg.  8M.) 

Criminal  law —  larceny — retaining  money  paid  by  mieiahB, 

The  proeecator  delivered  to  the  defendant  a  roll  cootainiiig  ten  twenty-doUar 
gold  pieces,  sappoeing  it  to  contain  only  ten  silver  dollar  pieces.  The  defend* 
ant,  although  when  he  discovered  tbe  mistake  he  had  reason  to  know  the 
money  belonged  to  the  prosecutor,  on  demand  ref oaed  to  make  restitatioa. 
Held^  larceny.    {See  natf,  p,  501.) 

CONVICTION  of  larceny.  The  defendant  asked  Bracker  to 
change  a  ten-dollar  gold  piece  for  him.  Bracker  did  so,  but 
by  mistake  gave  him  a  roll  of  ten  twenty-dollar  gold  pieces  instead 
of  ten  dollars  in  silver.  This  money  the  defendant  converted  to 
his  own  use,  and  refused  to  make  restitution,  although  when 
he  discovered  the  mistake  he  had  reason  to  know  that  it  belonged 
to  Bracker. 

Ball  (j§  Gregory^  for  appellant* 

J,  F.  CapleSy  district  attorney,  and  M,  F,  Mulketf,  for  the  State. 

Prim,  J.  The  indictment  charges  the  appellant  with  the  larceny 
of  ten  twenty-dollar  gold  pieces.  At  the  trial  the  court,  among 
other  things,  charged  the  jury  that  'Mf  the  prosecuting  witness 
delivered  to  the  defondaut  ten  twenty-dollar  gold  pieces  under  the 
belief  that  he  was  giving  him  that  number  of  silver  pieces,  and  the 
defendant  so  took  thcni  sharing  tho  mistake,  and  if,  upon  discover- 
ing the  mistake,  the  defendant  knew  or  had  the  means  of  knowing 
who  the  owner  of  tho  gold  pieces  was,  but  ho  thereupon,  neverthe- 
less, converted  them  to  his  own  use,  it  was  larceny.''  This  instroo- 
tion  is  objected  to  on  behalf  of  the  appellant  and  assigned  as  error. 

This  objection,  we  think,  is  not  well  taken,  as  the  instmetioa 
contains  a  correct  statement  of  the  case  upon  the  point  developed 
by  the  evidence  in  this  ease.  The  money  in  excess  of  that  which 
the  appellant  was  entitled  to  receive  was  taken  without  the  owners 
consent,  and  that  which  was  thus  taken  was  appropriated  to  the 
appellant's  uso  with  an  intent  to  cheat  and  frandulently  to  deprive 
the  owner  thereof. 
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These  two  elements,  being  both  present  in  this  case,  are  sufficient 
to  constitute  the  crime  of  larceny,  for  it  will  not  do  to  say  that  the 
owner  parted  with  his  money  voluntarily,  and  therefore  there  could 
not  have  been  any  unlawful  taking.  While  it  may  be  said  that  it 
was  the  physical  act  of  the  owner  in  handing  that  which  was  his  to 
anotlier,  yot  there  was  lacking  his  intellectual  and  intelligent  assent 
to  the  transfer,  upon  which  the  consent  necessarily  depended.  And 
so  in  the  case  "  where  money  or  property  is  obtiained  from  the  owner 
by  another  upon  some  false  pretense,  for  a  temporary  use  only, 
with  the  intent  to  feloniously  appropriate  it  permanently,  the  tak- 
ing thereof,  though  with  tlic  owner's  consent,  is  larceny."  Wolf- 
stein  V.  People,  13  N.  Y.  Supreme  Ct  121;  People  y.  JfcOarren,  17 
Wend.  4C0 ;  People  v.  Crail,  1  Den.  120. 

There  being  no  substantial  error  in  the  record,  the  judgment  of 
the  court  below  is  affirmed. 

[Omitting  a  minor  poinLj 

Judgment  affirmed, 

NoTB  BTTHB  Rkfobtbb.-  See  state  r.  Andenon,  25  Minn.  06 ;  8.  o.,  83  Am.  Rep.  455. 
The  case  of  People  v.  CaXl^  1  Den.  120.  was  where  the  prisoner,  the  maker  of  a  promissory 
note,  received  it  from  the  owner  to  indorse  on  it  a  partial  payment  which  he  had  made, 
and  refused  to  return  it.  This  was  held  larceny,  the  le^^al  possession  not  being  changed, 
and  the  prisoner  roodTvlng  the  note  as  the  servant  or  agent  of  the  owner.  It  wa^  not  essen- 
tial, therefore,  that  there  should  be  a  felonious  Intent  at  the  moment  of  receiving  the  note. 

In  People  v.  McQarrin^  17  Wend.  4(K>,  the  prosecutor  unintentially  left  his  whip  in  the  de- 
fendant's shop,  and  the  defendant  found  and  concealed  it,  and  denied  that  it  was  there. 
The  Jury  finding  a  felonious  intent,  held^  larceny. 

All  the  foregoing  differ  from  the  principal  cose  in  that  the  prosecutor  in  none  of  them 
Intended  to  part  with  the  property,  whUe  in  the  principal  case,  he  intended  to  part  with  the 
property  to  what  he  supxMsed  he  had  delivered. 

Wolfitcin  V.  Pwple^  6  Hun,  131,  is  more  nearly  like  the  principal  case.  The  prisoner  pre- 
sented a  draft,  written  In  the  French  language,  to  a  bank  for  payment.  The  teller  was  un- 
able to  read  French,  and  also  mistook  the  figures  $74  for  $742,  and  paid  the  prisoner  that 
sum.  The  prisoner,  knowing  that  be  was  only  entiUed  to  $74,  kept  the  money,  concealed 
and  denlod  the  overpayment,  and  appropriated  it  to  his  own  use .  This  case,  it  will  be  seen, 
differs  from  the  principal  case  in  one  particular ;  in  this  case  the  mistake  was  evident  at 
the  instant  of  payment,  but  in  the  principal  case  it  was  concealed  by  the  fact  that  the 
mon^y  was  in  a  roll.  In  this  case  the  court  said:  *'  The  case  then  presents  this  question: 
If  a  party  who  receives  from  another,  money  to  which  he  knows  he  is  not  entitled,  and 
which  he  knows  has  been  paid  to  him  by  mistake,  should  conceal  such  overpayment  and 
appropriate  the  money  to  his  own  use,  intending  thus  to  cheat,  and  defraud  the  owner 
thereof,  would  he  or  not  be  guilty  of  larceny?  If  it  be  answered  that  he  would  not,  can 
the  element  needed  to  make  it  such,  and  which  Is  absent,  be  pointed  out?  The  money.  In 
excess  of  that  which  he  is  entitled  to  receive,  is  taken  without  the  owner's  consent,  and 
that  which  is  thus  taken  is  appropriated  to  the  taker's  use  with  intent,  fraudulently,  to 
deprive  the  owner  thereof.  These  two  elements  make  the  crime  of  theft,  and  they  are 
both  present  here. 

*'  It  will  not  do  to  say  that  the  owner  parts  with  the  property  voluntarily,  and  therefore 
tbere  Is  no  unlawful  taking.  There  may  be  the  physical  act  of  the  owner  handing  that 
wblch  is  his  to  another,  but  there  la  absent  the  intellectual  and  intelligent  assent  to  the 
transfer,  upon  which  tbo  consent  must  necessarily  depend.    Where  money  or  property  is 
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obtained  from  the  owner  by  another  upon  some  false  pretense,  for  a  temporary  use  ooly, 
with  the  intent  feloniously  to  appropriate  it  permanently,  the  taking,  though  with  the  own- 
er's consent,  is  larceny.  Wherein  do  the  cases  diiTerf  In  both  there  Is  a  physical  deliTeiy 
by  the  owner,  and  in  both  the  talcer  knows  that  it  was  given  for  no  such  purpose  as  he  has 
in  mind,  and  yet  he,  unlawfully  and  wickedly,  in  both  cases,  seeks  to  deprive  the  owner 
thereof.    If  the  one  case  is  larceny,  the  other  is  also. 

"  So,  too,  the  finder  of  property,  if  he  knows  the  owner  and  conceals  such  finding,  and 
appropriates  it  to  his  own  use,  with  intent  to  deprive  the  owner  thereof,  is  guilty  of  larceny. 
80  In  this  ease,  if  the  prisoner  found,  on  counting  the  money,  that  in  his  poaseeslonto 
which  he  knew  he  was  not  entitled,  and  which  he  also  knew  the  owner  did  not  intend  to 
deliver  to  him,  he  was  bound  to  deliver  it  to  the  owner,  and  if  he  did  not,  but  concealed  its 
possession,  and  sought  to  deprive  the  owner  thereof,  the  crime  was  complete. 

^*  From  the  evidence  in  this  cose,  and  the  verdict  rendered,  we  are  bound  to  aiwiTna  tliat 
mistake  was  noticed  and  discovered  by  the  prisoner  at  some  time.  If  the  overpaynunt 
was  observed  in  the  bank  when  the  money  was  delivered,  and  the  prisoner  took  it  with  the 
Intent  to  cheat  and  defraud  the  owner,  the  crime  was  then  complete.  If,  however,  the 
error  was  not  then  noticed,  bat  was  afterward,  and  the  Intent  of  felonious  appropriation 
was  then  formed  and  executed,  the  legal  guilt  of  the  prisoner  was  at  that  time  iocumd. 
As  in  the  case  of  the  finder  of  the  lost  article,  the  original  taking  may  be  lawful,  but  legal 
accomitability  as  for  crime  begins  when  the  o?mer  is  discovered  and  tho  intent  fbnned  iin> 
lawfully  and  feloniously  to  deprive  him  of  the  posBession  thereof.** 


LIGHTBK8TSIK  y.  MsLLia. 

(8  Oreg.  464.) 

Trade-mark  —  aign  —  inJHng&ment, 

The  sl^n  ''Great  IXL  Auction  Co.'*  is  not  an  infringement  of  the  sign,  recorded 
as  a  trade-mark,  *' IXL  General  Merchandiae  Auction  Store/'  {See  note, 
p,  593.) 

ACTION"  for  violation  of  plaintiff's  trade-mark.  The  complaint 
alleges,  that  the  plaintiffs  have  the  exclusive  right  to  use  as  a 
trade-mark  the  name  "  IXL  General  Merchandise  Auction  Store, ** 
and  that  the  respondents,  fraudulently,  and  for  the  purpose  of  deoeir- 
ing  the  public,  use  the  name  "  Great  IXL  Auction  Company. '^  The 
defendant  had  judgment  below. 

0.  P.  Mason  and  B,  T.  Howes,  for  appellant 

Johfison,  McOoton  &  Ifacrum,  for  respondents. 

Boise,  J.  It  is  conceded  that  the  first  ground  of  demairer,  to 
wit,  that  the  court  has  not  jurisdiction  of  the  case,  is  not  tenable; 
and  the  appellants  now  rely  on  the  second  ground  of  demnrrer,  to 
wit,  that  the  complaint  does  not  state  facts  suflBcient  to  oonstitate 
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a  cause  of  action.  In  determining  this  cause  of  demurrer,  wo  will 
first  consider  the  matter  as  to  whether  or  not  the  letters  and  words 
"  IXL  General  Merchandise  Auction  Store,"  which  constitute  the 
trade-mark  of  the  plaintiff,  are  so  nearly  identical  with  or  similar 
to  the  words  and  letters  used  by  defendants,  to  wit,  '-'Great  IXL 
Auction  Co.,"  as  to  be  likely  to  mislead  the  public,  and  cause 
the  one  to  be  taken  for  the  other,  and  thereby  draw  the  customers 
of  the  appellant  to  the  store  of  the  respondents,  and  thereby  injure 
the  business  of  the  appellant.  We  do  not  think  the  letters  and 
words  used  by  the  parties  are  so  nearly  identical  in  appearance  or 
meaning  as  to  mislead  the  public.  The  words  used  by  the  appel- 
lant, *' General  Merchandise  Auction  Store,"  suggest  that  the  store 
contains  a  general  assortment  of  merchandise,  and  that  goods  are 
there  sold  at  auction.  The  words  **  Great  Auction  Co."  would  sug- 
gest that  the  Co.  sold  goods  and  other  property,  such  as  lands  and 
such  other  things  as  are  embraced  under  the  head  of  general 
merchandise.  All  the  words  are  different  in  these  respective  signs 
except  the  word  auction,  and  this  is  a  word  that  is  generally  used 
oyer  all  places  where  auctions  are  conducted,  and  cannot  be  appro- 
priated by  any  one  as  a  trade-mark  without  being  used  with  other 
words. 

It  is  claimed  that  the  letters  "  IXL  "  could  not  be  used  by  the 
respondent  after  being  appropriated  by  the  appellant.  These  letters 
have  been  used  by  many  manufacturers  to  denote  their  wares,  as  on 
cutlery  and  on  bitters,  and  were  not  the  invention  of  the  plaintiffs, 
tut  taken  by  them  from  former  proprietors  and  inventors  thereof, 
and  do  not  by  themselves  make  a  trade-mark  any  more  than  the 
word  Excelsior,  which  is  often  used  with  other  words  to  make  a 
trade-mark  or  sign.  And  in  this  case,  the  appellants  have  recorded 
all  the  words  above  with  these  letters  as  their  trade-mark,  and  can- 
not now  claim  these  letters  alone  constitute  it.  We  think  the  signs 
of  the  parties  are  not  sufficiently  similar  to  warrant  the  court  in 
interfering  to  restrain  the  respondents,  or  to  entitle  the  appellant 
to  damage. 

The  judgment  of  the  Circuit  Court  will  be  affirmed^  with  costs. 

Judgment  affirmed. 

NoTBBT  THB  Rkpostkb. — The  latest  and  most  authoritatiTe  decision  on  the  subject  oC 
trade-mark  right  in  letters  of  the  alphabet  Is  Amoefteag  ManufacturUig  Co.,  AppeUatU^  ▼. 
T^^ner,  United  States  Supreme  Ct.,  October  Term,  1879,  where  it  was  held  as  follows: 

The  manufteturer  of  goods  has  no  right  to  the  exclusiTe  use  as  a  trade-mark  of  any 
irordB,  letters,  figures  or  symbols  which  have  no  relation  to  the  origin  or  ownership  of  the 
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goods,  but  are  only  meant  to  indicate  their  names  or  qoality.  And  totters  or  figures  which 
by  the  custom  of  traders  or  the  declaration  of  the  manufacturer  of  the  goods  to  which  they 
are  attached  are  only  used  to  denote  quality,  are  Incapable  of  exclusive  approiHiation,  hitt 
are  open  to  use  by  any  one  like  the  adjectives  of  the  language.  Acoordini^  where  a  man- 
ufacturer of  cloth  adopted  as  a  marlc  to  distinguish  the  best  quality  of  its  goods  mannfiMV 
tured  the  letters  "  A.  C.  A.,"  and  to  denote  inferior  qualities  the  letters  **  B.**  and  "  C*  and 
**  D."  Held,  that  It  could  not  claim  the  exclusive  right  to  use  the  lettera  "A.  C.  A.**  as  a 
trade  mark.    The  court  said.  Field,  J. : 

"  This  is  a  suit  in  equity  to  restrain  the  defendants  from  using  on  ticking  manufiactured 
and  sold  by  them  the  letters  A.  C.  A.,  in  the  sequence  here  named,  all^^  by  the  comidain- 
ant  to  be  its  trade-mark,  by  which  it  designates  ticking  of  a  particular  quality  of  its  own 
manufacture ;  and  to  compel  the  defendants  to  account  for  the  profits  made  by  them  oq 
sales  of  ticking  thuj  marked. 

**  It  appears  that  the  complainant,  a  corporation  created  under  the  laws  of  New  Hamp- 
shire, commenced  the  manufacture  of  ticking  at  Amoekeag  Falls,  in  that  State,  some  time 
prior  to  1834,  and  marked  its  products  with  a  label  or  ticket  consisting  of  a  certain  devise 
within  which  were  printed,  in  red  colors,  the  name  of  the  company,  its  place' of  manufao- 
ture,  the  words  *  Power  Loom,*  and  in  the  center  the  single  letter  *  A  *  or  *  B  *  or  *  C  *  or  *D,* 
according  to  the  grade  of  excellence  of  the  goods,  the  first  quality  being  indicated  by  the 
first  letter  and  the  decreasing  quality  from  that  grade  by  subsequent  letters  In  the  alpha- 
bet. The  device,  apart  from  the  wortls  mentioned,  was  a  fancy  border  of  red  colon,  square 
outside  and  elliptical  within,  and  the  words  in  the  upper  and  lower  lines  of  the  label  wbts 
printed  in  a  line  corresponding  with  the  inside  curve  of  the  border. 

**  In  the  year  1834,  or  about  that  time,  the  company  introduced  an  Improvement  in  Mb 
manufacture,  by  which  it  produced  a  grade  or  quality  of  ticking  superior  to  any  which  it 
had  previously  manufactured.  For  goods  of  this  quality  It  used  in  its  label  or  tidcet,  la 
place  of  the  single  letter  A,  the  three  letters  A .  C.  A .  The  original  device,  with  its  colored 
border  and  printed  words,  indicating  the  company  by  which  and  the  friace  where  the  goods 
were  manufactured,  was  retained,  the  only  alteration  consisting  In  the  snbstitotlon  of  the 
thrso  letters  A.  C.  A.  in  place  of  the  single  letter  A.  Subsequently  the  company  changed 
its  place  of  manufacture  from  Amoskeag  Falls  to  Blanchester,  in  the  same  State,  and  a 
corresponding  change  was  then  made  in  the  label.  The  three  letters  mentioned  wet« 
placed  in  the  label  or  ticket  on  ail  goods  of  the  very  highest  quality  manufactured  by  the 
complainant,  the  single  letter  being  retained  In  the  labels  placed  on  other  goods  to  indicate 
a  lower  grade  or  quality.  The  combination  of  the  three  letters  was  probably  suggested,  as 
is  stated,  by  the  Initials  of  the  words  in  the  company  *s  name  —Amoskeag  Company  —  with 
the  letter  A  previously  used,  to  denote  the  beet  quality  of  goods  It  manufactured.  It  ia^ 
contended  by  the  complainant  that  the  combination  was  adopted  and  used  to  indicate,  not 
merely  tho  quality  of  the  goods,  but  also  their  origin  as  of  the  manufacture  of  the  Amoe* 
keag  CoDLpany.  It  is  upon  the  correctness  of  this  position  that  it  chiefly  rdies  for  a 
reversal  of  the  decree  dlsmifBing  the  bill. 

"  On  the  part  of  the  defendants  the  contention  is  that  the  letters  were  designed  and  are 
used  to  indicate  the  quality  of  the  goods  manufactured  and  not  their  origin;  thai  it  was  so 
adjudged  many  years  ago  in  a  case  to  which  the  company  was  a  party  in  the  Superisr 
Court  of  the  city  of  New  York,  which  adjudication  has  been  generally  accepted  as  correct 
and  acted  upon  by  manufacturers  of  similar  goods  throughout  the  country;  and  that  the 
letters,  as  used  by  the  defendants  on  a  labd  or  ticket  having  their  own  device,  and  in  ooa- 
nection  with  words  different  from  those  used  by  the  complainant,  do  not  mislead  or  tend 
to  mislead  any  one  as  to  the  origin  of  the  goods  upon  which  they  are  placed. 

"The  general  doctrines  of  the  law  as  to  trade-marks,  the  symbols  or  signs  which  may  be 
used  to  designate  products  of  a  particular  manufacture,  and  the  protection  which  the 
courts  will  afford  to  those  who  originally  appropriated  them,  are  not  controverted.  Bveij 
one  is  at  liberty  to  affix  to  a  product  of  his  own  manufacture  any  ^nnbol  or  device,  nol 
previously  appropriated,  which  will  distinguish  it  from  artkdes  of  the  same  general  netoe 
manufactured  or  sold  by  others,  and  thus  secure  to  himself  the  benefits  of  increased  nls 
by  reason  of  any  peculiar  excellence  he  may  have  given  to  It.  The  symbol  or  devloe  ttm 
becomes  a  sign  to  the  publlcof  the  origin  of  the  goods  to  which  it  is  attachedL  and  $m 
assuranoe  that  they  are  the  genuine  article  of  the  original  producer.   In  this  way  it 
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proves  to  be  of  great  value  to  the  manufacturer  in  preventing  the  substitution  and  sale  of 
an  inferior  and  different  article  for  his  products.  It  becomes  his  trade-mark,  and  the 
courts  will  protect  him  in  its  exclusive  use,  either  by  the  imposition  of  damages  for  its 
wrongful  appropriation  or  by  restraining  others  from  applying  it  to  their  goods  and  com- 
peUing  them  to  account  for  profits  made  on  a  sale  of  goods  marlced  with  it. 

"  The  limitations  upon  the  use  of  devices  as  trade-marks  aro  well  defined .  The  object  cf 
the  trade-mark  is  to  indicate,  either  by  its  own  meaning  or  by  association,  the  origin  or 
ownership  of  the  article  to  which  it  is  applied.  If  it  did  not,  it  would  serve  no  useful  pur- 
pose either  to  the  manufacturer  or  to  the  public;  it  would  afford  no  protection  to  either 
against  the  sale  of  a  spurious  in  place  of  the  genuine  article.  This  object  of  the  trade- 
maiic  and  the  consequent  limitations  upon  its  use  are  stated  with  great  clearness  in  the  case 
of  Canal  Company  v.  Clark,  reported  in  13th  Wallace.  There  the  court  said,  speaking 
throu^  Mr.  Justice  Strong,  that  *  no  one  can  claim  protection  for  the  exclusive  use  of  a 
trade-mark  or  trade  name  which  would  practically  give  him  a  monopoly  in  the  sale  of  any 
goods  other  than  thoee  produced  or  made  by  himself  If  he  could,  the  public  would  be 
injured  rather  than  protected,  for  competition  would  be  destroyed.  Korean  a  generic 
name  or  a  name  merely  descriptive  of  an  article  of  trade,  of  Its  qualities,  ingredients,  or 
characteristics,  be  employed  as  a  trade-mark,  and  the  exglusive  use  of  it  be  entitled  to 
legal  protection.*  And  a  citation  is  made  from  the  opinion  of  the  Superior  Court  in  the 
city  of  New  York  in  the  case  of  the  present  complainant  against  Spear,  reported  in  the  2d 
of  Sandford,  that  *the  owner  of  an  original  trade-mark  has  an  undoubted  right  to  be  pro- 
tected in  the  exclusive  use  of  all  the  marks,  forms  or  symbols  that  were  appropriated  as 
designating  the  true  origin  or  ownership  of  tho  article  or  fabric  to  which  they  are  affixed ; 
but  he  has  no  right  to  the  exclusive  use  of  any  words,  letters,  figures  or  sjnnbols  which 
have  no  relation  to  the  origin  or  ownership  of  the  goods,  but  are  only  meant  to  indicate 
their  names  or  quality.  He  has  no  right  to  appropriate  a  sign  or  symbol  which, 
frcun  the  nature  of  the  fact  it  is  used  to  signify,  others  may  employ  with  equal  truth 
and  therefore  have  an  equal  right  to  employ  for  the  same  purpose.* 

**  Many  adjudications,  both  in  England  and  in  this  country,  might  be  cited  in  illustration 
of  the  doctrine  here  stated.  For  the  purpose  of  this  case,  and  in  support  of  the  position 
that  a  right  to  the  exclusive  use  of  words,  letters  or  symbols  to  indicate  merely  the  quality 
of  the  goods  to  which  they  are  affixed  cannot  be  acquired,  it  will  be  sufficient  to  refer,  in 
addition  to  the  decisions  mentioned  in  Wallace  and  Sandford ,  to  the  Judgment  of  the  vice- 
chancellor  in  RaQgett  v.  Ffndki/er,  where  an  injunction  to  restrain  the  use  by  the  defendants 
upon  their  trade  label  of  the  term  *  nourishing  stout,'  which  the  plaintiff  had  previously 
used,  was  refused  on  the  ground  that  *  nourishing '  was  a  mere  English  word  denoting  qual- 
ity. L.  R  ,  17  Kq.  80.  Upon  the  same  principle  letters  or  figures  which  by  the  custom  of 
traders,  or  the  declaration  of  the  manufacturer  of  the  goods  to  which  they  are  attached, 
are  only  used  to  denote  quality,  are  incapable  of  exclusive  appropriation,  but  are  open  to 
use  by  any  one,  like  the  adjectives  of  the  language. 

**  If,  now,  we  apply  the  views  thus  expressed  to  the  case  at  bar,  we  shall  find  the  question 
involved  to  be  of  easy  solution.  It  is  clear  from  the  history  of  the  adoption  of  the  letters 
A.  C  A.,  as  narrated  by  the  complaint,  and  the  device  within  which  they  are  used,  that 
they  were  only  designed  to  represent  the  highest  quality  of  ticking  which  is  manufactured 
by  the  complainant,  and  not  its  origin.  The  device  previously  and  subsequently  used 
stated  the  name  of  the  manufacturer,  and  no  purpose  could  have  been  subserved  by  any 
farther  declaration  of  that  fact.  And  besides,  the  letters  themselves  do  not  suggest  any 
thing  and  require  explanation  before  any  meaning  can  be  attached  to  them.  That  expla- 
nation when  made  !s  that  they  are  placed  in  the  device  of  the  company  when  it  is  affixed 
to  the  finest  quality  of  its  goods,  while  single  letters  are  used  in  the  same  device  when  it  is 
attached  to  goods  of  an  inferior  quality.  They  are  never  used  by  themselves,  but  merely 
as  part  of  a  device,  containing,  in  addition  to  the  border  in  red,  several  printed  terms. 
AkMM  the  letters  convey  no  meaning;  they  are  only  significant  as  part  of  the  general 
device  oonstituting  the  trade-maric.  Used  in  that  device  to  denote  only  quality,  and  so 
nnderttood,  they  can  be  used  by  others  for  a  similar  purpose  equally  with  the  words 
*  sopeifor *  or  'superfine,*  or  other  words  or  letters  or  flgares  having  a  like  signification. 

'*  We  are  aware  that  there  Is  in  this  record  the  testimony  of  several  witnesses  to  the 
effect  that  th^  understood  that  the  letters  were  Intended  to  indicate  the  origin  as  well  as 
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the  quality  of  the  gooda  to  which  they  were  attached,  but  it  is  entirely  overbonie  by  the 
patent  fact  tliat  the  label  previously  disclosed  the  name  in  full  of  the  manufacturer  and  faj 
the  history  of  the  adoption  of  the  letters,  as  narrated  by  the  complainant.  As  it  vas  pep> 
tinently  observed  in  the  case  in  Sandf  ord,  if  purchasers  of  the  ticking  read  the  name  of  the 
company,  the  letters  can  give  no  additional  information,  even  if  it  be  admitted  that  they 
are  intended  to  indicate  the  name  of  the  company.  And  if  thej  do  not  read  the  name  as 
printed,  the  letters  are  unintelligible.  If  an  explanation  be  asked  of  their  puipoae  in  the 
label,  the  only  reasonable  answer  which  can  be  given  is  the  one  which  correqiwnds  with 
the  fact  that  they  are  designed  merely  to  indicate  the  quality  of  the  goods. 

**  But  there  is  another  and  equally  conclusive  answer  to  the  suit.  The  label  used  by  the 
•defendants  is  not  caleulated  to  mislead  purcdiasers  as  to  the  origin  of  the  goods  to  whicfa  It 
is  attached.  It  does  not  resemble  the  device  of  the  complainant.  Its  border  has  a  diffefw 
•ent  figure ;  it  is  square  outside  and  inside.  It  has  within  it  the  words  *  Omega '  and  *  Ring 
TTwist,*  as  well  as  the  letters  *  A.  C.  A.*  Neither  the  name  of  the  complainant,  nor  of  the 
place  whereita  goods  are  manufactured,  nor  the  words  *  Power  Loom,*  are  upon  it.  The 
two  labels  are  so  unlike  in  every  particular,  except  in  having  the  letters  A.  C.  A.  In  their 
center,  that  it  is  impossible  that  any  one  can  be  misled  in  suppoatng  the  goods,  to  which  the 
label  of  the  defendants  is  attached,  are  those  manufactured  by  the  complainant.  The 
whole  structure  of  the  case  thus  falls  to  the  groond.  There  is  no  such  imposition  practiced 
uix>n  tlie  public  and  no  such  fraud  perpetrated  upon  the  manufacturers  In  attempting  to 
dispose  of  the  gbods  of  one  as  those  of  another,  as  to  call  for  the  Inteiposltloii  of  a  oonrt 
of  equity. 

**  The  decree  of  the  court  is  therefore  alBrmed.** 

CtiVTOBD,  J.,  dissented. 

In  Lavrrence  Hoeiery  Manv/,  Co.  v.  Lowell  HotieryMOU,  Massachusetta  Supreoie  Coiiit» 
Sept.,  18S0,  the  plaintiff  used  as  a  trade-mark  for  many  years  upon  hosiery  the  figure  of 
an  ea^le  surmounting  a  wreath  formed  of  the  branches  of  the  cotton  plant.  The  wiuath 
inclosed  the  words  **Lawrenoe  Manufacturing  Company,"  printed  in  a  drde,  havlBg 
underneath  it  the  word  *'  trade-mark,*'  and,  below  all,  the  figures  "683,**  printed  in  huge 
hollow  block  numerals.  Before  this  the  plaintiff  had  used  an  eagle  and  scroll  In  comblu^ 
tion  with  other  numerals  as  a  trade-mark  upon  the  same  grade  of  hoeieiy.  Defendant 
stamped  hoelery  made  by  it  with  a  device  consisting  of  an  eagle  surmounting  a  double  diw 
cle  or  garter,  on  which  were  printed  the  words  "extra  finish  iron  frame,**  and  beneath  ths 
figures  **623,*'  printed  in  large  hollow  block  num^tds  of  the  sise  and  description  need  b^ 
the  plaintiff  and  occupying  the  same  position  with  reference  to  other  parts  of  the  device. 
.Held,  imder  a  statote  protecting  a  person  who  uses  any  peculiar  name,  letters,  marks, 
device  or  figures  upon  an  article  manufactured  or  sold  by  him,  to  designate  It  as  an  articlt 
manufactured  by  him,  that  defendant's  stamp  was  a  violation  of  plaintifTg  trade-auudc 
entitling  plaintiff  to  protectton. 


OA.SE8 


IN  THfl 


SUPREME  COURT 


OF 


RHODE  ISLAND. 


St.  Joseph  Church  v.  Assessobs  op  Taxes. 

(18  R.  I.  19.) 
T<ixaiion —  exemption  —  "  building  for  religtotis  toorsMp, 

The  TesideDce  of  a  priest  or  clergyman  is  not  exempt  from  taxation  aa  a 
"building  for  religions  worship,"  because  it  contains  one  room  set  apart 
as  a  religious  chapel. 

PETITION  for  relief  against  OTer-assessment.     The  opinioa 
states  the  case. 

Charles  K  Gorman,  for  petitioner. 

Nicliolaa  Van  Slyek,  city  solicitor  of  the  city  of  Providence,  contra^ 

DuRFEE,  C.  J.  [Omitting  a  question.]  2.  The  assessment  is 
complained  of  because  it  covers  lands  and  buildings  which  the 
petitioners  claim  are  exempt  from  taxation  under  the  clause  of 
chapter  533  above  recited,  as  being  used  exclusively  for  religious 
worship.  The  building  in  question  is  the  parsonage  or  residence 
of  the  priest  or  clergyman  of  the  church.    It  is  a  dwelling-house^ 
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It  contains  a  room  which  is  used  as  a  chapel  in  the  celebration  of 
certain  services  and  sacraments  of  the  Roman  Catholic  Church,  and 
for  that  I'eason,  it  is  contended  that  it  is  entitled  to  exemption  as  a 
building  for  religious  worship.  But  we  do  not  see  how  an  entire 
house  becomes  a  building  used  exclusi?c]y  for  religious  worship 
merely  because  one  room  in  it  is  used  for  i-eligious  worship,  when 
all  the  other  rooms  are  devoted  to  personal  or  domestic  uses.  At 
the  utmost,  exemption  could  bo  claimed,  on  that  account,  only  for 
the  room  which  is  used  as  a  cliapel.  Neither  do  we  think  the 
building  is,  under  the  statute,  "a  building  for  religious  worship," 
because  it  is  occupied  by  a  priest  or  ecclesiastic,  who  is  peculiarly 
consecrated  by  his  own  vows  and  by  the  discipline  and  canons  of  his 
church  to  religious  offices.  Even  such  a  person  has  secular  neces- 
sities to  which  his  dwelling-house  is  subservient.  And,  see  Oerks 
V.  PurceUy  25  Ohio  St  229,  248. 

The  petition  must  bo  dismissed  and  judgment  entered  for  the 
respondents  for  costs. 

PeiUum  dumisaed. 


Wakefield  v.  Newell. 

(13  R   L  75.) 

Mundpal  corporation  —  negligence  —  eurfaee  waUr. 

A  manicipal  corporation  is  not  liable  for  allowing  ordinary  sarfaoe  water  \m 
escape  from  a  highwar  on  to  adjacent  land,  nor  for  the  reanlts  of  such 
ordinary  changes  of  grade  as  mast  be  presumed  to  have  been  contemplated 
and  paid  from  laying  out  the  highway.* 

rpRESPASS  on  the  case.    The  opinion  states  the  case. 

Bmch  i§  Offield  and  Stephen  A.  Oaokey  Jr.,  for  plaintilL 

Pardon  E.  Tillingluisty  for  defendant 

DuRFEE.  C.  J.     This  is  an  action  of  the  case  to  recover  dam* 
ages  from  the  town  of  Pawtucket,  for  suffering  water  to  flow  from 

*See   I.yinch  v.  Maynr  (76  N.  7.  00),  .18  Am.  Rep.  271,  and  DOte,  S74;  CtBHenr.  CUg  pi 
St.  Paul  (:25  Miun.  248),  38  Am.  Rep.  470. 
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a  highway  in  the  town  upon  udjoining  land  belonging  to  the  plaint- 
iff.   The  declaration  sets  forth  : 

"  The  plaintiff  was  and  still  is  the  owner  in  his  own  right  of 
certain  real  estate  situate  in  said  town^  on  and  adjoining  a  certain 
street  and  public  highway  in  said  town,  called  Pleasant  street,  and 
which  street  said  town  was  bound  to  keep  in  good  and  suitable  re- 
pair, for  travelling  in  and  upon  the  same,  and  lo  keep  certain  gut- 
ters and  sluiceways  running  in  and  along  said  highway,  so  and  in 
such  good  repair  that  the  water  that  usually  and  of  right  should 
run  therein  should  not  overflow  and  run  out  and  upon  the  said 
land  of  the  said  plaintiff  ;  but  the  said  town,  by  themselves,  their 
officers,  agents,  and  employees,  so  negligently  and  wrongfully  kept 
the  said  street  and  public  highway,  and  the  sluiceways  thereof  in 
such  bad  repair,  that  the  water  which  they  ought  and  should  have 
carried  in  and  along  said  street  overflowed  on  and  over  the  land  of 
the  i^laintiff,  so  that  the  said  land  was  by  said  water  ovei'flowing 
thereon  greatly  damaged,  and  the  crops  growing  thereon  were 
greaiily  injured,"  etc. 

The  defendant  demurs  to  the  declaration  upon  the  gi*ound  that 
it  does  not  properly  set  forth  any  cause  of  action.  The  plaintiff 
relies  in  support  of  the  action  upon  Inman  v.  Tripp,  11  R.  I.  520  ; 
&  c,  23  Am.  Rep.  520.  In  that  case  the  plaintiff  owned  an  estate 
in  the  city  of  Providence,  on  Public  street,  at  the  lowest  point 
thereof,  and  the  city  so  changed  the  grade  of  several  streets  as  to 
allow  surface  water  which  formerly  flowed  in  other  streets,  and  sur- 
face water  which  was  formerly  ponded  in  another  street  at  some 
distance  from  the  plaintiff's  estate,  to  run  down  Public  street,  and 
thence  on  to  his  estate  and  into  his  cellar  and  well,  and  the  court 
held  that  the  plaintiff  was  entitled  to  an  action  against  the  city  for 
the  injury.  The  declaration  in  the  case  at  bar  does  not  show  any 
such  case.  It  merely  shows  that  water  escaping  from  the  highway 
upon  the  plaintiff's  land  injured  it,  and  the  crops  growing  upon  it. 
It  is  true  the  declaration  alleges  that  the  water  ought  to  have  been 
kept  or  carried  by  the  town  in  the  gutters  or  sluiceways  of  the 
street.  The  question  of  duty,  however,  is  a  question  of  law,  and 
the  defendant  is  entitled  to  have  the  facts  alleged  on  which  the 
duty  is  predicated.  For  any  thing  that  appears,  the  injury  to  the 
plaintiff  was  the  result  of  the  ordinary  and  natural  flow  of  the  sur- 
face water,  which  the  defendant  would  be  under  no  obligation  to 
eonfliic  in  gutters  or  sluiceways  for  the  plamtiff's  protection,  or  of 
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each  changes  near  at  hand  as  are  usually  made,  and  must  there- 
fore be  presumed  to  have  been  contemplated,  and  paid  for  in  the 
layout  FlcLgg  v.  City  of  Worcester,  13  Gray,  601.  In  Inman  v. 
Tripp,  11  R.  I.  620  ;  8.  c,  23  Am.  Rep.  520,  we  did  not  mean  to 
decide  that  a  town  or  city  has  any  less  power  over  its  streets  or  high- 
ways, in  respect  of  surface  water,  than  an  individual  has  over  his 
own  land,  but  only  that  it  has  no  greater  power  ;  or  in  other  words, 
that  it  is  liable  for  discharging  the  surface  water  accumulating  in 
its  streets  and  highways,  to  the  same  or  very  much  the  same  extent, 
as  an  individual  is  liable  for  discharging  such  water  from  his  own 
land  upon  his  neighbor's.  If  this  action  were  against  an  individual 
instead  of  a  town,  we  do  not  think  a  declaration,  similar  in  form 
would  be  sufficient;  for  mere  neglect  by  an  individual  to  retain  on 
his  own  land  water  which,  falling  there,  would  naturally  flow  on  to 
his  neighbor's  land,  is  no  cause  of  action,  unless  he  first  accumu- 
lates it  by  artificial  means  so  as  considerably  to  increase  the  volume 
and  detrimental  effect  with  which  it  would  flow  on  his  neighbor's 
land.  Pettigrew  v.  Evansville,  25  Wis.  223,  229;  Livingston  v. 
McDonald,  21  Iowa,  160 ;  Gannon  v.  Hargadom,  10  Allen^  106 ; 
Butler  v.  Peck,  IC  Ohio  St  334 ;  Ooodah  v.  TutOe,  29  N.  Y. 
459,  467;  Washburn  on  Easements,  450  et  seq. 

We  think  therefore,  that   as    the   declaration  now  stands,  the 
demurrer  must  be  sustained. 

Demurrer  sustinnetL 


Eliott  v.  Gowbk. 

(18&.I.79.) 

Marriage — married  toamen's  charge  of  eeparate  properijf, 

A  married  woman  may  charge  her  separate  equitable  eatate  expreaeljr  in  writ. 
ing,  or  orally  when  the  contract  is  for  the  benefit  of  herself  or  the  estate.* 


B 


ILL  to  charge  a  married  woman's  trust  estate.    The  opinion 
states  the  case. 


Tillinghast  £  Ely,  for  complainant 
George  Levris  Gower,  for  respondents. 


*  See  Smith  ▼.  Thompmtn  (2  McArtbur,  291),  20  Am.  Bapi  28i;  WHwa ▼. Bmbmi (If  Vww^ 

454),  82  Am.  Rep.  218. 
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Potter,  J.  Gertaiu  property  was  conveyed  to  trustees,  who 
after  paying  certain  debts  and  expenses  were  to  pay  over  to  Mrs. 
Grower,  then  Mrs.  Perry,  the  rents  and  income  of  the  property  as 
they  accrued,  or  to  pay  them  to  her  order  on  her  soie  and  separate 
receipt  The  trustees  were  also  empowered  in  their  discretion  to 
apply  to  her  use  a  portion  of  the  principal.  On  her  decease  the 
trust  was  to  end,  and  the  property  remaining  to  be  conveyed  as  she 
should  by  will  direct,  and  in  default  thereof  to  her  heirs  at  law. 
The  instrument  of  conveyance  contained  the  clause,  ''intending  to 
give  to  said  trustees  absolute  and  complete  control  over  said  prop- 
erty, subject,  however,  to  the  trusts  and  conditions  herein  named." 
The  bill  alleges  that  May  3,  1871,  Mrs.  Perry  being  indebted  to 
the  plaintiff  in  the  sum  of  $780.25,  for  goods  received  by  her,  and 
work  and  labor  done  for  her,  and  at  her  request,  gave  the  com- 
plainant an  order  irr  writing  on  the  respondent,  the  S.  I.  Hospital 
Trust  Company,  for  that  amount,  which  was  presented,  and  pay- 
ment demanded  and  refused,  although,  as  alleged,  the  said  Trust 
Company  had  received  more  than  enough  of  said  income  to  pay  it. 
And  the  bill  further  alleges  that  between  May  and  June,  1871,  Mrs, 
Perry  became  further  indebted  to  the  complainant  for  goods  pur- 
chased and  received  by  her  in  the  sum  of  $505.75,  and  promised 
the  complainant  to  pay  him  the  same  out  of  said  trust  estate  and 
the  income  thereof,  and  that  the  said  respondent  Trust  Company 
had  notice  thereof.  This  promise  is  not  alleged  to  be  in  writing. 
Both  sums  remain  unpaid. 

The  bill  prays  that  said  sums  may  be  decreed  to  be  a  charge  and 
lien  on  said  trust  estate  and  the  income  thereof,  and  that  payment 
of  the  same  may  be  ordered  from  the  trust  estate. 

The  bill  is  demurred  to,  and  wo  are  to  decide  whether  on  tlio 
facts  as  stated,  if  proved,  the  complainant  would  be  entitled  to 
relief. 

Unless  there  is  something  in  the  instrument  creating  the  trust  to 
prevent  it,  a  married  woman  may,  by  her  own  acts,  charge  her 
separate  equitable  estate,  and  this  is  the  more  reasonable  as  she 
xiiight  convey  it  entirely,  whether  real  or  personal,  unless  restrained 
by  the  terms  of  the  trust.  See  Snell  on  Equity,  29S,  and  cases 
there  cited ;  Stead  v.  Nelson,  2  Beav.  245 ;  Major  v.  Lanslei/,  2 
Btiss.  &  M.  355;  Pride  v.  Bubb,  L.  R.,  7  Ch.  App.  64;  Hodgson  v. 
ffodgson^  2  Keen,  704;  Dowling  v.  Maguire,  Llo.  &  G.,  temp. 
Vol.  XXXIV  -76 
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Plunkety  1;  Murray  v.  BarleSf  3  M;i.  &  K.  ^09;  Owens  v.  DickenwH, 
1  Cr.  &  Ph,  48;  Act07i  v.  While,  1  Sim.  &  Stu.  4'Z9. 

And  it  seems  to  be  the  result  of  the  cases,  so  far  as  we  caa  con- 
sider the  law  established,  that  if  she  declares  her  inteDiioii  to 
charge  her  separate  estate  expressly  and  in  writing,  or  if  she  does 
Yerballj  and  the  contract  is  for  her  own  benefit  or  for  the  benefit 
of  her  separate  estate,  so  that  the  court  can  infer  the  intention,  the 
charge  will  be  good. 

The  history  and  limitations  of  the  doctrine  are  fully  discussed 
and  stated  by  Lord  Romillt,  in  Shatiock  y.  Shaiiockj  L.  R,  2  £q. 
182.  See,  also,  Yale  v.  Dederer,  22  N.  Y.  450;  Meihadisi  Epis. 
Church  y.  Jaquea,  3  Johns.  Ch.  77;  Jaques  v.  Methodist  Epis, 
Church,  17  Johns,  548  ;  8  Am.  Dec.  447  ;  Snell  on  Eq.  303-305. 

Some  of  the  cases  have  gone  much  farther  than  the  rule  we  bare 
stated,  and  in  some  of  our  States  the  doctrine'has  been  extended  to 
the  statutory  legal  estate.  See  Yale  y.  Dederery  22  N.  Y.  450,  und 
the  cases  cited  in  Johnson  y.  GaUagher,  3  De  O.,  F.  &  J.  494; 
Vaughan  y.  Vanderstegen,  2  Drew.  165,  182;  Nash  y.  MiUkM^  3 
Abb.  New  Cas.  171. 

There  seems  good  sense  in  the  distinction  we  haYe  stated  between 
written  and  verbal  engagements.  The  former  are  more  likely  to 
be  entered  into  deliberately  and  lawfully,  while  Yerbal  conYersations 
may  be  more  hasty  and  vague,  and  more  likely  to  be  misunder- 
stood  by  one  party  or  the  other.  See  opinion  of  Kikdebslet,  V. 
C,  in  Maithetoman^s  QS^s&y  L.  R,  3  Eq.  781,  786. 

We  assent  to  the  position  of  the  counsel  for  the  respondents  that 
a  court  of  equity  should  most  thoroughly  scrutinize  theeYidence  in 
such  cases. 

While  holding,  as  we  have  stated,  as  to  the  general  power  to 
charge  the  separate  estate,  we  express  no  opinion  as  to  the  extent 
of  the  power  in  the  present  case,  and  whether  it  extends  to  more 
than  the  income,  that  point  not  having  been  argued  by  oonnaeL 

Demurrer  werruhd. 
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King  Philip  Mills  y.  Slatbb. 

(12  R.  I.  8S.) 

Caniraet — sale —  aueeesgive  delw&ries. 

The  plaintiff  having  failed  in  the  first  deliyeries  of  goods  which  he  oontraeted 
to  manafacture  and  deliver,  in  successive  lots,  cannot  compel  the  acceptance 
of  goods  subsequently  manufactured  and  offered. 

A  SSUMPSIT.    The  opinion  states  the  case. 

Benj\  F.  Thurston  S  John  D,  Thurston,  for  plaintiff. 
A.  <£  A.  2>.  Payne  and  John  F.  Tobey,  for  defendants. 

• 

Potter,  J.  The  declaration  charges  that  the  defendants  on  the 
28th  January,  1873,  in  consideration  of  the  promise  of  the  plaintiffs 
to  sell  to  the  defendants  a  certain  quantity  of  jaconets,  viz.:  each 
lot  T?hich  they  should  produce  from  400  looms  before  July  1  (de- 
scribing the  quality,  etc.),  each  lot  to  be  of  1,000  pieces,  undertook 
and  promised  to  pay  therefor  cash  7^  cents  per  yard,  thirty  days 
from  the  delivery  of  each  lot,  and  the  plaintiffs  aver  that  they  pro- 
ceeded to  employ  said  400  looms,  etc.,  and  on  the  10th  day  of  May 
ivere  ready  and  willing,  aAd  offered  to  deliver  1,000  pieces,  etc., 
conforming  to  agreement,  which  defendants  refused  to  accept ;  and 
the  plaintiffs  make  similar  averments  as  to  subsequent  lots  of  1,000 
pieces  each  for  May  21,  27,  June  3,  5,  11,  14,  19,  21,  26,  30,  and 
July  3,  being  the  products  of  said  400  looms  between  the  dates,  and 
alleging  damages ;  and  in  another  count  defendants  aver  that  on 

the  day  of ,  A.  D.  1873,  the  defendants  gave  notice  to 

plaintiffs  that  they  should  thereafter  refuse  to  accept  said  goods^ 
etc.,  etc. 

The  contract  in  this  case  was,  after  some  introductoiy  verbal 
negotiations,  concluded  by  letter.  On  January  28, 1873,  Mr.  Ghace, 
a  director  of  the  plaintiff  company,  wrote  to  Samuel  Slater  &  Sons 
that  he  was  instructed  by  the  treasurer  to  accept  the  offer  of  7^ 
cents  thirty  days  from  the  delivery  of  each  lot  of  jaconets  the 
plain  riffs  should  produce  on  400  looms  before  July  1,  of  specified 
width,  weight,  etc.    The  mill  was  expected  to  be  in  full  operation 
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by  April  1,  but  they  would  begin  to  deliver  sooner  if  they  coald^ 
and  tliey  expected  to  do  eo. 

The  same  day  Samuel  Slater  &  Sons  replied  to  Mr.  Chace,  recap- 
itulated the  above,  and  said,  '^  it  is  also  understood  that  the 
maximum  production  is  to  be  reached  as  soon  as  possible,  and 
steadily  maintained,  unavoidable  interruptions  only  excepted,  until 
the  completion  of  the  contract  •  *  *  *  and  to  be  delivered  in 
Providence  in  lots  of  1,000  pieces  each  ; "  and  they  request  a  con- 
firmation of  the  sale  from  the  treasurer.  January  31,  the  treasurer 
acknowledged  the  receipt  of  a  copy  of  Chace's  letter,  and  of  the 
letter  of  Samuel  Slater  &  Sons,  and  ratifying  'Hhe  above  described 
contract,"  stated,  "we  will  commence  to  deliver  the  goods  as  soon 
as  wo  possibly  can,  and  will  reach  the  maximum  production  as 
soon  as  possible." 

The  price  agreed  on  was  to  be  paid  in  thirty  days  after  tii» 
delivery  of  each  lot. 

It  appears  in  evidence  that  two  lots  of  goods  of  about  the  specified 
quantity  of  1,000  pieces  were  sent  to  defendants  on  or  before  April 
17,  which,  it  is  not  disputed,  were  deficient  in  width  and  other 
particulars;  that  April  17,  the  defendants  telegraphed  to  the 
plaintiffs  that  the  goods  were  deficient  in  widtli  and  weight,  and 
to  send  no  more  until  right ;  that  April  18  they  wrote  to  plainti& 
to  tlic  same  effect,  that  they  needed  an  immediate  supply,  and 
inquiring  **  what  arc  wo  to  expect ;  "  that  April  19  the  plaintifb 
wrote  that  they  would  get  new  reeds,  iAmt  they  had  measured  the 
width  with  a  tape,  etc.,  etc. 

And  Api'il  21  the  defendants  wrote  to  the  plaintiffs  that  as  they 
must  have  an  immediate  supply  or  stop  their  mill,  the  contract  wa» 
terminated.  The  defendant's  agent  testified  that  as  soon  as  they 
found  that  the  plaintiffs  had  such  reeds  and  no  others,  they  gave 
this  notice  to  terminate  the  contract. 

It  is  not  disputed  that  the  goods  were  to  be  delivered  in  lots  of 
1,000  pieces  each;  but  it  is  contended  by  the  plaintiffs'  counsel  that 
it  would  have  been  a  compliance  with  the  contract  if  all  had  been 
delivered  in  June.  This  is  not  the  construction  which  would  strike- 
the  mind  of  an  ordinary  intelligent  business  man  as  being  the  proper 
one,  and  we  do  not  think  it  is  the  correct  view.  We  think  it  is 
plain  that  the  deliveries  were  to  be  made  as  the  goods  were  mana* 
factured.  By  the  letters,  the  plaintiffs  were  to  begin  to  deliver  as 
soon  as  possible,   theirs  being  a  new  mill,  and  were  to  reach  the 
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maximum  production  of  the  400  looms  as  soon  as  possible.  The 
defendants  were  engaged  in  finishing  this  sort  of  goods  for  the 
market,  and  bought  these  goods  to  supply  their  mills  for  that  pur- 
pose ;  and  two  witnesses  say  that  it  was  not  a  common  style  of 
goods,  and  there  were  but  few  in  market.  Both  parties  were  manu- 
facturers and  in  a  manufacturing  community,  and  might  well  be 
supposed  to  know  something  of  each  othei'^s  business  and  wants. 

We  think  the  reasonable  construction  of  the  letters  is  that  the 
defendants  were  to  hare  the  whole  production  of  400  looms,  de- 
liveries to  commence  as  soon  as  possible,  and  to  be  continued  in 
lots  of  1,000  each  as  fast  as  produced. 

The  question  then  arises,  Were  the  defendants  justified  in  re- 
scinding the  contract  ?  We  think  they  were.  The  first  two  lots 
were,  without  dispute,  not  according  to  the  contract  The  width 
was  material.  The  plaintiffs  had  made  the  mistake  as  to  the  width 
from  measuring  it  with  a  tape.  They  were  also  using  a  kind  of 
reeds  unsuitable  for  the  manufacture,  and  there  could  be  no  reliance 
on  the  future  product. 

The  plaintiffs  having  failed  in  the  first  deliveries,  the  defendants 
y^ere  not  bound  to  take  the  goods  offered  during  the  latter  part  of 
the  period.  To  hold  that  where  successive  deliveries  of  goods  of 
certain  qualities  and  quantities  are  to  be  made  at  successive  periods, 
the  purchaser,  while  he  may  reject  those  not  of.  the  quality,  is  bound 
to  take  those  which  are  of  the  agreed  quality  to  the  end  of  the  time, 
irould  introduce  an  clement  of  uncertainty  into  such  matters  highly 
injurious  to  the  interests  of  a  business  community.  The  purchaser 
may,  indeed,  choose  not  to  rescind,  and  to  accept  them  ;  and  so  he 
may  accept  even  those  not  of  the  quality;  and  if  so  ho  must  pay 
for  them  what  they  are  worth.  And  the  case  would  be  very  differ- 
ent, if  in  a  contract  to  be  paid  for  in  one  sum  at  the  last  delivery 
tne  seller,  having  complied  with  all  the  previous  deliveries,  failed 
in  some  of  the  latter  ones.  In  such  a  case  the  purchaser  would 
liave  received  a  benefit  from  the  contract,  and  it  would  be  right 
that  he  should  pay  for  the  benefit  received. 

It  is  to  be  observed  here,  that  the  plaintiffs  do  not  allege  in  their 
declaration  that  they  began  to  deliver  the  jaconets  as  soon  as  pos- 
4Bible,  nor  that  the  maximum  production  was  reached  as  soon  as 
possible;  nor  do  they  definitely  allege  that  the  whole  product  of 
400  looms  was  at  any  one  time  ever  sent  to  the  defendant.  And 
there  is  no  positive  evidence  that  the  whole  number  of  400  looms 
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was  ever  put  upon  this  contract  And  passing  over  eotirclj  the 
first  two  deliveries  of  imperfect  goods,  they  proceed  to  allege  a 
readiness  to  deliver  under  the  contract  on  the  I9th  of  Uay,  and 
so  on. 

Thej  do  not  allege  a  performance  on  their  part  of  the  agreement 
they  prove. 

The  purchasers  were  not  bound  to  take  any  goods  not  according 
to  the  contract,  as  the  two  first  lots  of  jaconets  were;  and  the  only 
question  is,  When,  after  failure  on  the  part  of  the  vendors,  have 
the  purchasers  a  right  to  rescind  and  look  elsewhere  for  their  sup- 
plies ?  In  this  respect  each  case  must  depend  on  its  own  circum- 
stances. To  hold  that  the  purchaser  must  receive  such  lots  as  are 
of  the  right  quality,  and  that  for  the  periods  when  they  are  not  so 
ho  must  supply  himself  elsewhere,  and  sue  for  his  damages,  or 
claim  to  deduct  them,  would  iutroduce  confusion  into  business.  It 
would  in  most  cases  entirely  frustrate  the  object  of  the  contract 

As  the  arguments  on  both  sides  have  been  very  able  and  ingenious, 
both  on  principle  and  authority,  it  may  be  well  to  consider  some  of 
the  cases  to  which  our  attention  has  been  invited. 

The  most  important  points  in  the  decision  of  such  cases  are : 
firsty  Wliether  the  covenants  or  agreements  are  independent,  L  e. 
where  one  can  sue  the  other  without  performance  of  his  own  part 
of  the  bargain;  or  dependent,  t.  e,  where  one  party  cannot  sue 
unless  he  has  performed,  or  has  offered,  or  is  willing  to  perform  his 
own  part  of  it;  and  second,  whether  the  time  is  material,  or  as 
sometimes  expressed,  whether  time  is  of  the  essence  of  the  contiuct 

The  plaintiffs  contend,  as  we  understand  them,  from  the  state- 
ments of  their  counsel  and  from  the  cases  they  cite,  that  time  was 
not  essential  in  the  present  contract;  and  that  the  agreements  on 
each  side  were  so  far  independent  that  the  plaintiffs  can  maintain 
their  suit,  and  leave  the  defendants  to  their  cross  action  for  any 
damages  they,  tlie  defendanjbs,  have  suffered  from  the  plaintiffs' 
failure  to  fully  perform. 

Several  of  the  cases  relied  on  by  the  plaintiffs  go  back  to  and 
cite  Porrlager.  OolOy  20  &  21  Charles  II,  A.  D.  1669;  1  Sannd. 
310  t,  cose  54,  as  authority.  In  that  case  plaintiff  had  agreed  to 
sell  land,  and  the  defendant  had  agreed  to  pay  the  plaintiff  £775 
for  his  land  at  a  time  appointed.  The  plaintiff  did  not  allege  that 
he  had  ever  conveyed  or  offered  to  convey  the  land,  but  sued  the 
defendant  for  the  money. 
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To  persons  of  ordinary  intelligence  it  would  seem  that  although- 
tne  money  was  to  be  paid  at  a  particular  time,  yet  as  it  was  stated 
and  admitted  that  it  was  for  the  land,  the  purchaser  should  not  be 
required  to  pay  until  he  got  the  land;  unless,  which  does  not  ap- 
pear, Iho  parties,  when  making  the  contract,  knew  it  could  not  be 
conveyed  hy  (hat  time.  Then  the  defendant  would  have  contracted 
with  his  eyes  open. 

But  the  learned  court  held  that  the  plaintiff  should  have  his 
judgment  fjr  the  money,  and  the  defendant  should  be  left  to  sue 
for  his  damages  for  not  conveying  the  land. 

In  some  cases  of  this  sort  justice  might  be  done  under  the  law 
aud  practice  of  s  .'t-off,  by  letting  both  parties  sue  and  retaining  the 
ea^es  until  both  could  be  decided.  But  this  would  be  a  very  round* 
about  way  of  doing  justice. 

The  court  seems  in  this  case  to  have  been  influenced  by  the  fact 
that  the  agreement  was  under  seal.  But  justice  requires  that  the 
intentions  of  the  parties  should  control  as  much  in  that  case  as  in 
any  other  case  of  contract. 

When  in  Ooodisson  v.  Nunn,  4  T.  R.  761,  A.  D.  1792,  in  an  action 
on  a  contmct  similar  to  the  foregoing,  except  that  a  time  was  ex- 
pressed for  making  the  deed,  Pordage  v.  Cole,  with  1  Rol.  Abr.  415, 
pi.  8,  and  Blackwdl  v.  Nash^  1  Str.  535,  were  cited  for  the  plaintiff, 
rx)rd  Kenyok,  G.  J  « in  giving  his  decision,  said  that  the  deter- 
minations in  those  cases  outraged  common  sense.  He  considered 
the  old  cases  overruled  by  the  decision  of  Lord  Mansfield  in 
jKingston  v.  Pres/on,  as  given  in  Jones  v.  Barklei/y  Doug.  689.  And 
BuLLER,  J.,  said  if  there  had  been  no  case  in  opposition  to  those 
old  ones,  he  should  not  hesitate  to  make  a  precedent.  And  Grose, 
J.,  considered  the  later  decisions  as  the  most  sensible. 

So  in  Glazebrook  v.  Woodroia,  8  T.  R.  366,  371,  GiiosB,  J.,  criti- 

cises  I  he  tendency  of  the  old  cases  to  construe  the  covenants  to  be 

independent  as^*  contrary  to  the  real  sense  of  the  parties  and  the 

true  justice  of  the  case.    See,  also,  the  remarks  of  Lawbekge,  J. 

And  the  tendency  of  modem  decisions  is  to  introduce  more  equi- 

I^Able  rules,  to  endeavor  to  carry  out  the  intention  of  the  parties, 

j^nd  to  construe  the  agreements  as  dependent  when  possible.    See 

I>>rd  Mansfield's  rules  in  Kingston  v.  Preston,  Doug.  689;  Evans' 

r>ecision8  of  Lord  Afansfield,  1 ;  Ritchie  v.  Atkinson,  10  East,  295, 

310.    Aud  see  Bank  of  Columbia  v.  Hagn$r,m  the  XT.  S.  Supreme 

Oourt,  J  Pet  455,  465. 
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•  The  case  of  Hoare  v.  Rennie,  came  before  the  English  Court  of 
Exchequer,  A.  D.  1859,  5  H.  &  N.  19.  The  defendants  agreed  to 
buy  of  the  plaintiffs  GG7  tons  of  iron,  "  to  be  shipped  from  Sweden, 
in  June,  July,  August,  aod  September,  and  about  equal  quantities 
each  month,  with  an  option  to  commence  earlier."  The  defense 
was  that  the  plaintiffs  did  not  commence  earlier,  and  shipped  only 
twenty-one  tons  in  June,  and  were  not  ready  to  deliver  those  until 
the  mouth  had  expired.  The  defendants  thereupon  refused  to  go 
on  with  the  contract,  and  gave  notice  accordingly.  The  judges 
speak  very  plainly;  p.  27,  Pollock,  C.  B.,  "  The  only  question  is 
whether  if  a  man  who  is  bound  to  perform  his  part  of  a  contract, 
does  not  do  so,  he  can  enforce  the  contract  against  another  party;" 
and  '^  whetlier  if  the  sellers  at  the  outset  send  a  less  quantity  than 
they  are  bound  to  send,  so  as  to  begin  with  a  breach,  they  can  com* 
pel  the  purchasers  to  accept  and  pay."  Condition  precedent  is  not 
the  test.  If,  after  the  shipment  had  been  made  and  accepted,  the 
seller  had  sent  a  short  quantity,  that  might  have  made  a  difference. 
But  the  defendants  in  this  case  '^  were  no  more  bound  to  accept  the 
short  quantity  than  if  a  single  delivery  had  been  contracted  for:'' 
bad  p.  29,  Channell,  B.,  ^'The  defendants  have  not  accepted  any 
tiling  which  can  be  construed  as  an  imperfect  execution  of  the  con- 
tract by  the  plaintiffs.  The  defendants  were  thus  at  liberty  to  re- 
scind the  contract." 

This  is  a  very  instructive  case,  and  the  remarks  of  the  jadges  are 
deserving  of  great  consideration. 

That  case  differs  from  the  present  one  in  this,  that  in  Uoar0  t. 
Renniey  the  plaintiffs  did  aver  that  they  had  performed  and  done  all 
things  necessary  on  their  part  But  the  same  claim  was  made  there 
that  the  contract  was  to  deliver  the  coal  in  four  months,  and  not 
month  by  month. 

Where  the  agreements  are  entirely  independent,  or  where  the 
contract  is  severable,  there  may  in  some  cases  be  a  suit  without  per- 
formancc  or  full  performance  by  the  plaintiff.  And  the  parties 
may  include  in  one  instrument  mattera  so  distinct,  or  make  their 
intention  so  plain  that  the  court  must  adopt  that  construction. 
But  where  the  thing  to  be  done  on  one  side  is  the  consideration  for 
the  thing  to  be  done  on  the  other,  the  court  will  lean  toward  ooa* 
sidering  them  as  dependent  or  conditional,  i.  «.,  one  cannot  sue  the 
other  without  showing  performance,  or  an  offer  of  performance  oa 
his  part.     And  this  especially  in  the  case  where  money  is  to  te 


MARCH  TEKM,  1878.  C09 


King  Philip  Mills  v.  Slater. 


paid  for  something  done  or  delivered,  when  it  could  not  be  6U{>- 
posed  that  the  intention  of  the  parties  was  that  the  money  was  to 
be  paid  without  performance  on  the  other  side. 

But  it  ii  difficult  to  reconcile  the  cases,  and  especially  some  of 
the  older  ones,  to  our  notions  of  justice. 

And  Williams,  whose  notes  to  Saunders'  Reports  are  of  almost 
equal  authority  with  the  work  be  edits,  is  obliged  to  say  that 
"almost  all  the  old  cases,  and  many  of  the  modern  ones,  on  this 
subject,  are  decided  upon  distinctions  so  nice  and  technical,  that 
it  is  very  difficult,  if  not  impracticable,  to  deduce  from  them  any 
certain  rule*'  as  to  what  agreements  are  independent  or  dependent. 
"The  judges  in  these  cases  seem  to  have  founded  their  construc- 
tion *  *  *  on  artificial  and  subtle  distinctions,  without  regard- 
ing the  intention  and  meaning  of  the  parties  or  the  good  sense  of 
the  case  ;  and  technical  words  should  give  way  to  such  intention." 
1  Williams*  Saunders,  320  c,  n.  (4)). 

This  is  a  very  lawyer-like  and  respectful  way  of  saying  what 
Lord  Kenyon  said  in  much  plainer  language. 

In  Jonassohji  v.  Youngy  4  B.  &  S.  296,  which  was  a  contract 
by  the  plaintiffs  to  sell  and  deliver,  and  by  the  defendant  to  pur- 
chase, so  much  coal  as  one  vessel  could  bring  in  nine  months,  the 
defendant  to  send  the  vessel,  the  plaintiffs  alleged  that  the  defend- 
ant did  not  send  the  vessel.  The  defendant  pleaded  that  before 
any  breach  of  the  contract  by  him  the  plaintiffs  broke  it  by  sending 
inferior  coal,  wholly  unfit,  as  the  plaintiff  well  knew,  for  their  use, 
etc.,  etc.  Judgment  for  plaintiffs,  but  no  opinion  delivered.  It  is 
evident,  however,  that  the  court  did  not  consider  time  as  essential. 

In  Simpson  v.  Crippin,  A.  D.  1872,  L.  R.,  8  Q.  B.  14,  the  defendant 
agreed  to  supply  the  plaintiff  with  6,000  to  8,000  tons  of  coal,  to  be 
delivered  in  plaintiffs  wagons  at  the  defendant't  colliery,  in  equal 
monthly  quantities  during  twelve  months.  The  first  month  the 
plaintiff  took  only  158  tons,  and  the  defendant  notified  him  that 
he  rescinded  the  contract.  The  plaintiff  refused  to  consider  it 
annulled,  and  sued  for  damages.  The  judge  on  the  trial  told  the 
jury  that  as  the  plaintiff  did  not  intend  to  break  the  contract  month 
by  month,  but  only  broke  it  the  first  month,  the  defendant  could 
not  rescind  it.  Verdict  for  plaintiff.  On  motion  for  a  new  trial,  the 
Queen's  Bench,  by  a  majority,  sustained  the  verdict ;  one  judge 
observing  that  there  did  not  appear  to  be  any  sufficient  reason  why 
damages  would  not  compensate  the  defendant  for  the  breach  by  the 
Vol.  XXXIV  — 77 
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plaintiff,  and  another  judge  observing  that  there  were  no  words  in 
the  case  to  show  ihat  time  was  of  the  essence  of  the  contract 

It  was  argued  by  the  counsel  in  this  case  that  the  contracts  for 
the  different  months  were  entirely  independent  of  each  other,  and 
the  court  must  have  so  considered  them :  rather  a  strained  con* 
struction. 

It  is  very  evident  that  the  decision  in  the  cases  of  Simpson  y. 
Crippin  did  not  meet  with  the  approval  of  the  prefession  in  England. 
The  argument  against  it  is  strong.  The  question,  it  is  said,  is 
whether,  in  a  contract  for  a  series  of  acts,  the  party  originally 
entitled  to  call  for  the  performance  of  the  last  act  will  be  stiU 
entitled  to  recover,  although  he  has  not  performed  his  part  of  the 
pix^ceding  acts.  It  would  be  unjust  that  he  should  do  so ;  it  would 
damage  trade  by  making  it  impossible  to  calculate  upon  the  future ; 
and  the  very  purpose  of  such  contracts  would  be  frustrated.  17 
Solicitors'  Journal,  219. 

And  it  seems  to  us  that  when  articles  are  to  be  furnished  in  cer- 
tain quantities  per  week  or  per  month,  and  there  is  no  waiver  of 
the  condition,  the  decision  in  Simpson  v.  Crippin  really  makes  a 
new  contract  for  the  parties,  instead  of  carrying  out  the  one 
actually  made  by  them.  The  agreement  was  to  deliver  a  particu- 
lar quantity  per  month.  It  is  difficult  to  understand  how  that  part 
of  the  agreement  could  be  held  to  be  immaterial  unless  there 
was  evidence  of  a  subsequent  waiver,  or  some  other  evidence  that 
is  not  reported  ;  and  a  party  should  not  be  compelled  to  resort  to  a 
cross  action  in  such  cases. 

In  the  case  of  Bowes  v.  Shandy  before  the  English  House  of 
Lords,  L.  R,  2  App.  Cas.  455,  which  was  a  case  of  a  contract  for 
the  purchase  of  rice,  to  be  delivered  at  one  time  only,  it  was  claimed 
that  the  purchaser  was  obliged  to  take  the  rice  and  to  resort  to  a 
cross  action  for  any  damages.  This  claim  was  pointedly  repudi- 
ated by  two  of  the  judges,  and  not  deemed  worthy  of  notice  by  the 
others.     See  pages  461,  467,  480. 

In  cases  of  a  contract  of  sale,  so  far  completed  or  executed  as  to 
pass  the  title  to  the  property,  where  the  purchaser  having  paid  the 
money  cannot  resort  to  a  claim  for  deduction  or  recoupment^  a 
cross  action  might  indeed  in  many  cases  be  the  only  remedy. 

The  case  of  Boone  v.  Eyre^  cited  by  the  plaintiff,  1  H.  Bl.  273» 
note,  was  this  :  The  plaintiff  had  sold  an  estate  with  some  negroee, 
with  the  usual  covenants  for  title,  for  a  sum  in  gross  and  an  anno* 
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ity.  It  would  seem,  from  the  criticisms  on  the  case,  that  the  facts 
were  that  Mio  estate,  etc,  had  been  conveyed,  but  that  the  title  to 
some  of  the  slaves  failed.  On  suit  by  the  plaintiff  for  the  annuity, 
the  defendant  pleaded  that  plaintiff  had  no  title  to  the  slaves;  but 
the  court  sustained  the  demurrer  to  the  plea,  holding  that  the  cov- 
enants were  independent. 

The  true  ground  of  the  decision  would  seem  to  be,  that  the 
defendant  had  the  advantage  of  the  performance  of  the  substantial 
part  of  tlio  agreement,  and  should  not  be  permitted  by  his  plea  to 
prove  non-performance  in  some  small  particulars,  and  so  defeat  the 
plaintiff's  entire  claim,  but  for  such  matters  should  be  left  to  his 
cross  action.  See  remarks  of  Le  Blaxg,  J.,  in  Olazehrook  v.  Wood- 
rowy  8  T.  R.  366,  375,  and  of  Lawrencb,  J.,  373;  and,  see  remarks 
of  AsHHURST,  J.,  quoted  in  Campbell  v.  JoneSy  6  T.  R  573.  See, 
also,  Iloare  v.  Rennie,  5  H.  &  N.  19,  25, 29,  and  Ritchie  v.  Atkinson, 
10  East,  295,  306. 

In  Ritchie  v.  Alkinso?i,  10  East,  295,  a  vessel  was  to  bring  a  com- 
plete cargo  from  St.  Petersburg.  After  loading  in  part,  she  left, 
for  fear  of  an  embargo,  before  getting  a  full  load.  It  was  held  that 
the  master  could  recover.  Tiiis,  in  the  modern  cases,  would  be 
explained  by  saying  that  the  master  having  exercised  his  best  judg- 
ment, and  the  freighter  having  received  a  benefit,  he  should  pay 
for  that  benefit,  deducting  any  damages.  So  in  Havelock  v.  Oeddes, 
10  East,  555. 

It  seems  strange  that  of  the  almost  infinite  variety  and  number 
of  cases  of  contract  coming  before  the  courts,  there  should  have 
been  so  few  where  the  agreement  was  for  successive  deliveries  at 
more  or  less  definite  periods  ;  and  that  when  they  have  occurred, 
the  decisions  should  have  been  so  conflicting.  This  conflict  has 
arisen,  partly,  we  think,  from  applying  to  this  class  of  contracts, 
distinguished  irom  all  others  by  this  marked  peculiarity,  principles 
of  decision  which  properly  belonged  only  to  other  classes  of  con- 
tracts. 

In  cases  of  contracts  for  successive  deliveries  the  doctrine  of  con- 
dition precedent  becomes  more  difficult  of  application.  So  also 
when  in  such  cases  the  articles  already  delivered  have  been  used,  it 
becomes  impossible  for  the  party  rescinding  to  return  them  and 
pat  the  other  party  in  statu  quo. 

In  the  progress  of  improvement  in  mechanics  and  the  arts,  old 
systems  of  labor  and  of  trade  are  changing,  each  branch  of  business 
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becomes  more  and  more  subdivided^and  in  conseqaence,  oTery  sab- 
division  becomes  more  and  more  dependent  upon  otbersy  and  upon 
the  strict  and  boncsfc  performance  of  the  portion  of  the  work  they 
contribute  toward  the  final  product  And  thus  it  ia  becoming  more 
and  more  important,  as  tliis  interdependence  of  different  branches 
of  trade  increases,  that  contracts  of  this  sort  should  be  carried  ont 
according  to  their  spirit  and  object,  without  i-egard  to  the  mere 
technicalities,  and  we  might  well  say,  quibbles,  of  the  older  decisions. 

We  think  the  decision  we  have  made  the  one  which  carries  out 
the  spirit  and  object  of  this  particular  contract,  as  it  would  be 
generally,  and  we  think  rightfully,  construed  by  the  bnsineBS  com- 
munit)'. 

The  charge  nofc  directly  made,  but  incidentally  thrown  out,  that 
the  defendants  were  induced  to  rescind,  from  the  expectation  that 
they  would  be  able  to  get  the  same  goods  at  a  lower  rate  from  other 
sources,  is  not  supported  by  a  tittle  of  evidence.  It  is  entirely 
denied  by  the  defendants.  The  market  had  indeed  been  a  falling 
market  ever  since  the  war,  and  this  fact,  the  defendants  claim, 
rendered  it  all  the  more  important  that  they  should  receive  their 
supplies  punctually  and  without  delay. 

Judgment  far  the  defendante  for  their  caeis^ 
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Vendar*8  Ken  —  married  woman. 

A  vendor'fl  lien  sabsiBts  againat  a  married  woman.    (HMfMb^ji.  014,) 

ILL  to  establish  a  vendor's  lien.     The  opinion  states  the 

B.  N.  S  S.  S.  Lapham,  for  complainant 
James  THUinghast,  for  respondents. 


Potter,  J.  In  this  case  the  complainant  claims  a  lien  on  the 
property  sold  by  the  deceased  for  the  unpaid  pnrchase-money,  and 
which  lien  it  is  alleged  has  not  been  waived  or  released. 
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Tho  Teudort  lien  for  unpaid  purchase-money  is  established  in 
our  mother  country  and  in  many  of  our  States  as  a  part  of  their 
equity  system,  and  may  well  be  considered  as  introduced  with  that 
system  here,  unless  there  is  something  in  our  laws  and  usages 
inconsistent  with  it. 

The  vendor's  lien  is  enforced  against  the  vendee  himself  and  his 
heii*8,  against  his  widow,  against  a  voluntary  conveyance,  and 
against  a  purchaser  for  value  with  notice,  but  not  against  a  bo9ia 
fide  purchaser  for  value  without  notice. 

As  to  conveyances  to  or  attachments  by  creditors  for  antecedent 
debts,  the  decisions  in  this  country  are  conflicting.  Undoubtedly 
a  person  advancing  money  on  mortgage,  for  an  entirely  new  consid- 
eration without  notice,  ought  to  be  and  would  be  protected  as  a 
bona  fide  purchaser.  If  the  vendor  had  taken  a  mortgage  and  neg- 
lected to  record  it,  a  subsequent  purchaser  without  notice  would 
be  preferred  to  the  vendor.  And  we  think  that  the  weight  of 
reason  and  authority  is  in  favor  of  this  conclusion. 

It  has  always  been  the  policy  of  our  laws  to  encourage  registra- 
tion and  publicity  of  conveyances  in  order  to  guard  against  fraud. 
Secret  conveyances  and  attachments  are  here  discouraged. 

With  the  limitations  which  we  have  stated  guarding  the  doctrine, 
there  would  be  nothing  in  it  inconsistent  with  our  ancient  policy,. 
or  which  would  lead  to  any  conflict  with  it. 

The  remarks  of  Marshall,  C.  J.,  in  BayUy  v.  Oreenlmf,  7 
Wheat.  46,  57,  are  very  sensible :  "  The  lien  of  the  vendor,  if  in  the 
nature  of  a  trust,  is  a  secret  trust;  and  although  to  be  preferred  to 
any  other  subsequent  equal  equity  unconnected  with  a  legal 
advantage  or  equitable  advantage  which  gives  a  superior  claim  to 
the  legal  estate,  will  be  postponed  to  a  subsequent  equity  connected 
with  such  advantage." 

In  the  present  case  the  deed  was  made  to  a  married  woman,  who 
made  a  mortgage  back  signed  by  herself  alone  without  her  husband. 
This  pretended  mortgage  is  nothing  more  than  waste  paper.  The 
vendor  has  not  had  the  consideration  agreed  on  and  for  which  the 
land  was  sold.  No  other  rights  have  intervened  which  under 
the  rule  given  by  Marshall,  0.  J.,  should  have  preference,  and 
we  think  the  complainant  is  entitled  to  relief. 

It  is  contended  by  the  counsel  for  the  respondents  that  such  a 
claim  cannot  be  enforced  against  a  married  woman,  but  he  refers 
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to  no  authority  in  point,  and  see  Chilton  v.  Braiden^s  AdvCr^  2 
Black,  458. 

The  lien  does  not  stand  on  the  ground  of  contract,  but  on  the 
ground  of  an  equity  of  the  vendor,  to  be  enforced  against  the 
Tendee  and  all  persons  claiming  under  him,  except  in  the  cases  ire 
have  mentioned. 

And  the  formal  acknowledgment  of  the  receipt  of  the  considera- 
tion in  a  deed  under  seal  is  of  no  avail  if  the  money  was  not  actually 
paid.  Equity  will  look  at  the  real  facts  in  the  transaction,  although 
a  court  of  law  might  in  some  cases  be  precluded  from  doing  so. 
Sugden  on  Vend.  &  Pur.,ch.  18,  §§  2, 17;  2  Stores  Eq.  Jur.,  §  1225. 

Demurrer  overruled. 

NoTS  BT THE  REFOBTsa  —  To  the  same  effect,  J<tekMon  t.  RuUedge, 8  Lea,  6S6;  a.  c,  SI 
Am.  Rep .  655.  The  principal  case  is  nova  res  in  Rhode  Island.  It  was  doabted  in  Perry  t. 
Oranty  10  R  I.  834,  whether  a  vendor's  lien  would  be  recognised  in  that  State,  and  it  was 
held  that  it  could  be  waived.  The  court  said  :  **The  existence  of  this  species  of  lien  Is 
perfectly  well  established  in  England,  and  has  been  widely,  but  not  universally,  recognised 
in  this  country.  It  was  borrowed  from  the  civil  law,  and  appears  to  have  grown  into 
favor  in  England  at  a  time  when  the  remedy  for  debt  against  real  estate  was  very  Imper- 
feet.  In  such  circumstances  It  is  easy  to  see  why  the  courts  were  so  ready  to  uphold  the 
lien.  The  reason  given  in  its  support  is,  that  a  person  who  has  obtained  the  estate  of  an- 
other ought  not,  in  conscience,  to  keep  it  and  not  'pay  the  consideration  money  in  faO,— a 
reason  which  would  apply  as  well  in  support  of  a  lien  in  favor  of  the  vendor  of  personal 
as  of  real  estate,  if  real  estate  were  as  liable  as  personal  to  be  taken  for  debL  Yet  even  In 
England  the  lien  has  not  been  an  unmixed  benefit,  for  inasmuch  as  it  rests  upon  an  impli- 
cation which  is  open  to  rebuttal  by  parol  testimony,  it  is  exposed  to  the  unoertaintiea  whAdi 
appertain  to  that  kind  of  testimony.  In  Mcuknih  v.  SymiiMins,  15  VesL  829,  Lord  Sldov 
said :  '  It  has  always  struck  me,  considering  this  subject,  that  it  would  have  been  beUer 
at  once  to  have  held  that  the  lien  should  exist  in  no  case,  and  the  vendor  should  suffer  the 
consequence  of  his  want  of  caution  ;  or  to  have  laid  down  the  rule  the  other  way  ao  dia- 
tinctly,  that  a  purchaser  might  be  able  to  know,  without  the  judgment  of  a  court,  la  what 
esses  it  would,  and  in  what  It  would  not,  exist.*  In  this  country  the  doctrine  haa  met  with 
much  adverse  criticism,  not  only  on  the  grounds  indicated  by  Lord  Eluok,  but  also  on  the 
ground  that  the  existence  of  the  lien  is  inconsistent  with  the  policy  of  our  reoording  acta, 
and  is  an  embarrsasment  to  that  facility  in  the  transfer  of  real  estate  which  Is  favored  hf 
our  legislation.  The  American  cases  on  the  subject  are  very  fuUy  collected  in  a  note  In 
Periy  on  Trusts,  §  882.  From  that  note  it  appears  that  the  lien  is  recognised  in  the  courts 
of  the  United  States,  and  in  the  courts  of  a  majority  of  the  States  in  which  its  ezisteDoe 
has  been  considered,  but  that  in  Massachusetts,  New  Hampahire,  Oonnectlcut  and  Dela- 
ware its  existence  has  not  been  recognized  by  judicial  decision  ;  and  that  in  Uaine,  Vcaat- 
sylvanla,  North  Carolina  and  Kansas  it  has  been  judicially  repudiated.  In  Veitnont  and 
Virginia  the  lien,  after  having  been  recognized  by  the  courts,  was  abolished  by  the  leglsl^ 
tures.  In  this  State  the  lien  has  neither  been  recognised  nor  considered  by  the  oourta. 
IVhere  security  is  desired,  the  practice  here  is  for  the  vendor  to  convey  his  land  and  take  a 
mortgage  bock.  This,  the  mortgage  being  recorded,  furnishes  security  in  a  safo  and  per> 
lectly  unexceptionable  form.  It  would  be  matter  of  regret  if  this  prsctlce  should  ewr  be 
to  any  extent  superseded  by  a  reliance  upon  the  vendor^s  Hen;  and  therefore,  if  H  were  te* 
dispensable  in  this  case  to  decide  whether  the  lien  eodsta  in  this  State,  we  should  wish  «• 
give  the  question  a  very  careful  consideration  and  inquliy,** 
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(12  R.  I.  119) 
Mfut&r  and  servant — negligence  —  defective  maehinerg. 

An  adult  emplojee,  iDJured  by  imperfect  and  anfenoed  machlneiyy  cannot 
maintain  an  action  against  his  employer  where  he  himaelf  was  familiar 
with  the  machinery  and  had  long  worked  with  it  without  complaint.  (See 
note,  p.  621.) 

i  CTION  of  negligence.     The  opinion  states  fche  case. 

Francis  W.  Miner  &  William  ff.  Boelkery  for  plaintiff. 
Benjamin  F,  Thurston  and  B.  C.  <&  8.  Ames,  for  defendant 

DuRFEE,  0.  J.  This  is  a  petition  for  the  new  trial  of  an  action 
of  the  case  for  negligence  resulting  in  the  mutilation  of  the  plaint- 
iff's hand.  The  action  was  tried  to  a  jury  in  this  conrt,  at  the 
October  Term,  1875.  The  testimony  then  submitted  by  the  plaint- 
iff was  to  the  following  effect,  to  wit : 

The  plaintiff  was  injured  January  12,  1874.  He  then  was,  and 
for  four  years  had  been,  in  the  employ  of  the  defendant  corpora- 
tion in  its  dye-house  as  a  gig-tender.  A  gig  is  a  machine  consist- 
ing of  two  rollers,  strt  in  a  frame,  which  are  made  to  revolye  by 
gears  connected  with  the  main  shafting  of  the  dye-house,  from 
which  they  receive  their  motion.  The  instrument  by  which  they 
are  connected  is  called  the  shipper  or  shipping  apparatus.  The 
gig  is  used,  in  the  process  of  dyeing,  to  cause  a  roll  of  cloth  to 
work  down  from  one  of  the  rollers  into  a  vat  of  dyeing  liquor  and 
there  to  wallow  a  while,  and  then  to  come  up  and  be  rolled  on  the 
other  roller.  There  were  several  gigs  in  the  dye-house.  The  gig 
operated  by  the  plaintiff  was  nearest  the  comer  which  contained 
the  driving  gears  of  the  main  shafting.  These  gears  revolved  with 
an  upward  motion,  so  that  they  would  not  be  likely  to  injure  any 
person^  unless  he  came  in  contact  with  them  from  below.  They 
xevolved  behind  a  boarding  or  boxing ;  but  previous  to  the  acci- 
dent, some  four  or  live  inches  of  the  lower  part  of  this  boarding  or 
boxing  had  been  broken  away  so  as  to  expose  them.  The  plaintiff 
testified  that  the  gears  had  been  so  exposed  for  several  weeks,  but 
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that  he  had  never  complaiQed  of  the  defect  or  called  attention  to 
it;  also,  for  some  weeks  prior  to  the  accident,  the  plaintiff's  gig 
had  been  out  of  repair.  He  complained  of  the  defects  to  the  com- 
pany's agent,  but  the  agent  declined  to  repair  them,  saying  that  the 
company  would  not  furnish  the  necessary  materials.  The  defects 
were  in  the  gears  of  the  gig  and  in  the  clutches  of  the  shipping 
apparatus.  The  gears  were  defective  from  loss  of  teeth,  so  that 
when  they  were  in  motion  there  was  a  constant  jar  caused  by  the 
broken  teeth.  The  clutches  of  the  shipping  apparatus  were  worn,  so 
that  the  jar^of  the  gigs  caused  them  to  slip  apart  and  the  gigs  to  stop, 
thus  impeding  the  work  and  tending  to  injuro  the  cloth  which  was 
dyeing.  These  defects  were  aggravated  by  the  unevenness  of  the 
floor  where  the  gig  stood.  The  plaintiff,  after  the  company*8  agent 
had  refused  to  repair  his  gig,  resorted  to  a  contrivance  which  was 
quite  commonly  used  by  employees  in  the  dye-house  whose  gigs 
troubled  them  in  a  similar  manner.  The  contrivance-  was  a  rope 
or  string,  one  end  of  which  was,  in  the  case  of  the  plaintiff,  fastened 
to  an  iron  brace  near  the  boxing  of  the  corner  gears,  and  the  other 
end  of  which  was  fashioned  into  a  loop  or  noose,  which,  being 
slipped  over  the  shipper,  kept  it  from  displacement,  and  so  insured 
a  more  regular  operation  of  the  gig.  The  company's  agent  prob- 
ably knew  of  this  use  of  the  rope  or  string  and  did  not  object  to  it, 
but  there  was  no  positive  testimony  that  the  company  ever  other- 
wise authorized  or  approved  of  it.  On  the  12th  of  January,  1874, 
the  plaintiff  commenced  work  in  the  dye-house  at  7  o'clock  a.  x. 
At  that  hour  the  light  was  still  imperfect.  The  room,  too,  was 
full  of  steam  or  vapor  rising  from  the  liquors  boiling  in  the  vats,  so 
that  at  the  sides  and  in  the  comers  it  was  difficult  to  see  with  dis- 
tinctness. In  the  corner  occupied  by  the  plaintiff  there  was  no 
light  to  lessen  the  obscurity.  The  accident  occurred  at  15  minutes 
after  7  o'clock  in  the  morning.  The  plaintiff  was  looking  or  feel- 
ing for  the  rope,  the  looped  end  of  which  had  fallen  on  the  floor, 
and  having  found  it,  was  lifting  it  between  his  thumb  and  foie- 
flngerwhen  his  little  finger,  catching  in  the  corner  gears,  drew  his 
hand  after  it,  causing  the  injury  complained  of.  He  was  at  the 
time  thirty  years  of  age,  and  for  any  thing  that  appears,  of  oi^ 
dinary  intelligence.  After  the  accident  the  comer  gears  were  more 
completely  covered  and  the  floor  and  gig  repaired. 

The  testimony  submitted  by  the  plaintiff  was  contradicted  in 
several  of  its  most  vital  points  by  the  testimony  submitted  by  tbs 
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defendant  corporation.  The  defendant  presented  numerous-  re- 
quests for  specific  instruction  to  the  jury,  which  the  court  either 
declined  to  grant  or  granted  with  qualifications.  The  petition  for 
a  new  trial  rests  on  the  grounds  that  the  verdict  was  against  the 
evidence,  and  against  the  law  as  laid  down  by  the  court,  and  that 
the  court  erred  in  refusing  to  instruct  the  jury  as  requested.  We 
do  not  think  it  is  necessary,  in  the  view  which  we  take  of  the  case, 
to  slate  in  detail  either  the  testimony  of  the  defendant  or  the  requests 
for  instruction.  The  fundamental  question,  however  variously  it 
may  be  presented,  is  whether,  on  the  plaintiff's  own  testimony, 
there  is  any  case  which  entitles  him  to  a  verdict.  We  will  address 
ourselves  directly  to  that  question,  assuming  for  that  purpose  that 
the  testimony  submitted  by  the  plaintiff  is  true. 

The  plaintiff  claims  that  the  injury  which  he  received  resulted 
from  a  combination  of  causes,  for  each  of  which  the  defendant 
was  to  blame.  He  contends  that  if  the  room  had  been  duly  lighted, 
or  if  the  gig  had  been  kept  in  good  working  order,  or  if  the  corner 
gears  had  been  properly  boxed,  the  accident  would  not  have  oc- 
curred. He  also  contends  that  tiie  corporation  negligently  permit- 
ted these  causes  to  exist  when  it  was  under  obligation  to  him,  as  its 
employee,  to  remove  them  or  protect  him  against  them.  Let  us 
consider  whether  this  proposition  can  be  maintained. 

1.  Was  the  corporation  under  any  obligation  to  have  its  dye- 
house  lighted  on  the  morning  of  the  accident  ?    It  does  not  appear 
that  it  had  ever  been  usual  to  light  up  even  on  the  shortest  morn- 
ings.    The  plaintiff,    who  had  worked  four  years  as  gig- tender, 
must  have  known  that  the  room  was  not  likely  to  be  lighted.     If 
then  the  absence  of  lights  was  dangerous,  it  was  a  danger  incident 
to  his  employment  which  he  voluntarily  incurred.     We  do  not  find 
a  particle  of  evidence  to  support  the  claim  that  the  corporation  was 
under  any  obligation  to  the  plaintiff  to  have  the  room  lighted,  un- 
less the  exposure  of  the  corner  gears  made  it  obligatory,  and  we 
ishall  hereafter  consider  whether  it  was  bound  to  guard  him  against 
i;liat  danger. 

2.  Was  the  corporation  under  any  obligation  to  the  plaintiff  to 

3ceep  his  gig  in  good  working  order  ?    We  cannot  find  that  it  was. 

^  manufacturer  has  the  right  to  keep  a  machine  in  use  after  it  has 

l^^come  old  and  defective,  unless  its  defects  expose  the  operative  to 

04^t3ne  latent  or  extraordinary  danger.     Hayden  v.  Smithville  Manu-* 

luring  Company,  29  Conn.  548.     It  is  not  pretended  that  the 
Vol.  XXXIV— 78 
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gig  on  which  the  plaintiff  worked  exposed  him  to  any  such  danger. 
It  endangered  not  him,  but  tlie  cloth  which  was  dyed  on  it  The 
plaintiff  concedes  this,  bnt  he  urges  that  its  defects  led  him  to  have 
recourse  to  the  string.cind  the  use  of  the  string  led  to  his  injury  by 
the  gears.  The  string,  however,  was  his  own  contrivance.  If  it 
was  dangerous,  he  must  liavc  known  in  what  way  it  was  dangerous, 
at  least  as  well  as  the  defendant.  Even  if  the  defendant,  by  not 
objecting, can  beheld  to  have  approved  or  authorized  the  use  of  the 
string,  it  did  not  direct  its  use,  and  therefore  did  not  make  its  con- 
trivance and  use  any  less  the  voluntary  act  of  the  plaintiff.  If  its  con* 
trivance  and  use  was  a  fault  it  was  a  fact  in  which  the  plaintiff,  if  not 
solely  responsible  for  it,at  least  participated,  and  therefore  on  familiar 
principles,  he  cannot  charge  the  defendant.  But  strictly  speaking, 
any  consideration  of  the  string  is  immaterial,  unless  the  defendant 
is  responsible  to  the  plaintiff  for  the  exposure  of  the  corner  gears; 
for  the  string  was  not  dangerous  in  itself,  but  dangerous  only  by 
reason  of  its  attachment  to  the  iron  brace  near  those  gears.  We 
therefore  come  to  the  really  important  question  in  the  case. 

3.  Was  the  corporation  under  any  obligation  to  the  plaintiff  to 
repair  the  defect  in  the  boxing  of  the  gears  ?    The  testimony  does 
not  show  precisely  how  long  the  plaintiff  had  tended  the  gig  nearest 
the  gears,  nor  when  the  gears  became  dangerous.     The  danger  may 
possibly  have  existed  when  ho  first  accepted  service  on  the  gig.     If 
so,  the  danger  being  manifest,  ho  must  be  held  to  have  assumed 
the  risk  from  it ;  for  a  person  who  voluntarily  enters  a  dangerous 
service,  knowing  the  danger,  takes  the  risk  upon  himself  and  can* 
not  look  to  his  employer  for  damages  if  he  is  injured.    We  infer, 
however,  that  the  gears  became  dangerous  by  the  breaking  of  the 
boxing  after  his  service  near  them  began.    This  being  so,  if  whea 
the  clanger  occurred,  the  plaintiff  had  notified  the  defendant  of  it, 
and  had  been  induced  to  remain  in  his  position  by  assurances  that 
it  should  be  remedied,  or,  as  some  of  the  cases  hold,  by  a  reasonable 
expectation  that  it  would  be  remedied,  then  it  would  not  necessanly 
be  presumed,  from  his  knowledge  of  the  danger,  that  he  had  assumed 
the  risk.      Holmes  v.  Clarke,  6  H.  &  N.  349  ;  7  id.  937  ;  Soimes  v, 
Worthingtony  2  Fost  &  F.  533  ;  Patterson  v.  Pittsburgh  dt  Gmneils^ 
ville  Railroad  Company,  76  Penn.  St  389;  s.  c,  18  Am.  Rep.  4Xt^  • 
Kray  v.  Chicago,  R.  L  £  P.  R,Company,  32  Iowa,  357.  But  the  plaint* 
iff  did  not  notify  the  defendant  of  the  danger.  He  remained  expoaed 
to  it  for  weeks  without  protest  or  complaint*    He  mnst  therof  ore 
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be  held  to  bave  conseDted  to  the  exposure,  and  so,  upon  familiar 
principles,  cannot  recover  for  the  injury  received  in  consequence* 
This  is  so  clear  that  it  seems  hardly  necessary  to  cite  cases  in  sup- 
port of  it.  Wo  will  however  refer  to  a  few  of  the  many  cases 
which  are  in  point. 

The  case  of  Sullivan  v.  India  Manufacturing  Company,  113  Ma8& 
396,  closely  resembles  the  case  at  bar.  There  a  boy  of  fourteen 
was  caught  in  the  gearing  of  a  machine  near  which  he  was  em- 
ployed. The  court  ruled  that  if  ho  had  such  instruction  or  knowl- 
edge as  would  enable  him  with  reasonable  care  to  do  his  work  with 
safety,  the  defendant  would  not  be  liable,  no  matter  where  the 
knowledge  was  obtained.  On  motion  for  a  new  trial,  after  verdict 
for  the  defendant,  the  court  thus  stated  the  law:  When  the  em- 
ployee ''assents  to  occupy  the  place  prepared  for  him  and  incur 
the  dangers  to  which  he  will  be  exposed  thereby,  having  sufficient 
intelligence  and  knowledge  to  enable  him  to  comprehend  them,  it 
is  not  a  question  whether  such  a  place  might  with  reasonable  care 
and  by  reasonable  expense  have  been  made  safe.  His  assent  has 
dispensed  with  the  performance  on  the  part  of  the  master  of  the 
duty  to  make  it  so.  Having  consented  to  serve  in  the  way  and 
manner  in  which  the  business  was  being  conducted,  he  has  no 
ground  of  complaint,  even  if  reasonable  precautions  have  been  neg* 
lected.** 

This  was  declaring  the  law  strongly  as  applied  to  a  boy  of  four- 
teen; but  we  do  not  think  it  is  too  strong  for  a  man  of  the  plain t- 
ifTs  age  and  experience. 

In  Sullivan* s  Adminiifirator  v.  Louisville  Bridge  Co.,  9  Bush, 
SI,  the  plaintiff's  intestate  fell  from  a  narrow  plank  ereot>ed  over  a 
i-iver  where  ho  and  others  were  engaged  to  pass  stones  for  the  con- 
struction of  a  bridge.    It  appeared  that  he  and  others  had  hesitated 
before  the  accident  about  going  on  the  plank,  but  being  told  to  do 
it  or  go  home,  had  done  it,  and  falling  into  the  river  was  drowned. 
rriie  court  refused  to  disturb  a  verdict  for  the  defendant,  upon  the 
ground  that  he  had  voluntarily  taken  the  risk. 

In  Ladd  v.  Neio  Bedford  Railroad  Co.,  119  Mass.  412;  s.  c,  20 

Am-  Rep.  331,  the  plaintiff,  an  employee  of  the  corporation,  was 

ridix^g  in  a  railway  car  which  was  thrown  down  a  bank.     One  cause 

of    the  accident  was  alleged  to  be  a  want  of  check-chains.    But  it 

appeared  by  the  testimony  of  the  plaintiff,  who  had  long  been  in 

4be  employ  of  the  corporation,  that  he  knew  that  some  of  the  trains 


620  RHODE  ISLAND, 


Kelley  y.  Silver  Spring  Co. 


were  withoat  check-chains,  and  had  said  they  were  not  safe.  It  waa 
hold  that  he  was  not  entitled  to  reooyer  for  the  injury  he  had 
received,  on  the  ground  that  he  had  voluntarily  taken  the  risk. 

In  Dillon  v.  Union  Pacific  Railroad  Co,,  3  Dill.  3^0,  the  plaintiff,, 
who  was  a  locomotive  engineer,  was  put  in  charge  of  an  engine 
which  had  no  signal  bell,  and  the  court  held  that  he  was  not  enli* 
tied  to  recover  for  an  injury  which  he  claimed  to  have  suffered  in 
consequence,  because  he  knew  when  he  took  service  on  the  engine 
that  it  had  no  signal  belL  See,  also,  to  the  same  effect,  Ogden  v. 
Rummsns,  3  Fost,  &  P.  751;  Dynen  v.  Leach,  26  L.  J.  (N.  S.) 
Exch.  221;  Oihson  v.  Erie  R.  R.  Co.,  63  N.  Y.  449;  s.  c,  20  Am. 
Bep.  552. 

It  is  true  the  rule  is  not  rigidly  enforced  against^  persons  who  are 
too  young  or  too  ignorant  to  appreciate  the  dangers  to  which  they 
are  exposing  themselves.  Coombs  v.  New  Bedford  Cordage  Oo^  lOS 
Mass.  572;  Grizzle  v.  Frosi,  3  Post.  &  F.  622;  Laning  v.  N.  T. 
Central  R.  R.  Co,,  40  N.  Y.  521;  8.  c,  10  Am.  Bep.  417;  HUl  r. 
Chist,  55  Ind.  45.  And  especially  if  the  employer  permits  the  dan- 
ger to  exist  in  violation  of  the  statute  law.  Britton  v.  Oreai  Wesi^ 
em  Cotton  Co.,  L.  R.,  7  Exch.  130. 

But  in  the  case  at  bar  we  find  no  such  reason  for  relaxing  the 
rule.     In  this  State  there  is  no  statute  requiring  a  manufacturer  to 
fence  or  cover  his  machinery.     And  the  plaintiff  had  age,  intelli- 
gence and  experience  enough  to  appi*eciate  the  risk  he  was  running. 
Indeed  he  does  not  pretend  that  he  did  not  appreciate  it    His  ca8& 
is  the  bald  case  of  a  person  who  continues  to  work  where  he  ia 
exposed  to  a  danger  which  he  knows  and  fally  appreciates  withoat 
complaining  of  it,  and  without  any  promise  or  assurance  that  it 
shall  be  remedied,  and  not  merely  for  some  temporary  purpose  or 
under  stress  of  some  special  exigency  or  request,  but  deliberately 
and  for  days  and  weeks  together,  and  therefore,  whatever  the  risk^ 
he  must  be  held  to  have  consented  to  it  as  one  of  the  perils  of  bis 
employment. 

We  think  the  plaintiff,  even  on  the  testimony  as  presented  by 
himself,  is  not  entitled  to  recover,  and  consequently  that  the  ver- 
dict should  be  set  aside  as  being  against  the  evidence,  and  a  new 
trial  granted. 

PoTTEB,  J.,  concurring  specially. 
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KoTB  BT  TBI  Rbpobrr.— The  subject  of  a  master's  liability  to  bis  servant  for  an  injury 
by  defective  machinery  was  very  fully  discussed  In  H(moh  v.  Texas  and  Pacific  Ry,  Co., 
100  U.  S.  iVk    The  court,  by  Harlak,  J.,  observed  : 

'*The  prindpal  question  arising  upon  the  assignments  of  error  requires  the  considera- 
tion«  in  some  of  its  aspects,  of  the  general  rule  exempting  the  conmion  master  from  liability 
to  one  servant  for  injuries  caused  by  the  negligence  of  a  fellow-servant  in  the  same 
employment. 

**  *  The  general  rule,*  said  Chief  Justice  Shaw.  In  FarweU  r.  Botton  and  WdreesLer  Ry. 
Co.,  4  Mete.  49,  *  remilUng  from  considerations  as  well  of  Justice  as  of  policy,  is,  that  he 
-who  engages  in  the  employment  of  another  for  the  performance  of  specified  duties  aod 
services,  for  compensation,  takes  upon  himself  the  natural  and  ordinary  risks  and  perils 
incident  to  the  performance  of  such  services,  and  in  legal  contemplation,  the  compensation 
is  adjusted  accordingly.  And  we  are  not  aware  of  any  principle  which  should  except  the 
perils  arising  from  the  carelessness  and  negligence  of  those  who  are  in  the  same  employ- 
ment.  These  are  perils  which  the  servant  is  as  likely  to  know,  and  against  w^ich  he  can 
as  effectually  guard,  as  the  master  They  are  ];>erlls  incident  to  the  service,  and  which 
can  be  as  distinctly  foreseen  and  provided  for  in  the  rate  of  compensation  as  any  other.* 

*'  To  prerent  misapprehension  as  to  the  scope  of  the  decision,  it  was  deemed  necessary, 
in  a  subsequent  portion  of  his  opinion,  to  add:  'We  are  far  from  intending  to  say  that 
there  are  no  implied  warranties  and  imdertaldngB  arising  out  of  the  relation  of  master  and 
aervant.  Whether,  for  instance,  the  employer  would  be  responsible  to  an  engineer  for  the 
loss  arising  from  a  defective  or  ill-constructed  steam-engine;  whether  this  would  depend 
Qpon  an  implied  warranty  of  its  goodness  and  sufBciency,  or  upon  the  fact  of  willful  mis- 
conduct, or  gross  negligence  on  the  part  of  the  employer,  if  a  natural  person,  or  of  the 
superintendent  or  immediate  representative  and  managing  agent,  in  case  of  an  incor- 
porated company — are  questions  on  which  we  give  no  opinion.* 

**  As  to  the  general  doctrine  to  which  we  have  adverted,  very  little  conflict  of  opinion  Is 
to  be  found  in  the  adjudged  cases,  where  the  court  has  been  at  liberty  to  consider  it  upon 
principle,  uncontrolled  by  statutory  regulations.  The  difficulty  has  been  ia  the  practical 
Application  of  the  rule  in  the  special  circumstances  of  particular  cases.  What  are  the 
jiatural  and  ordinary  risks  incident  to  the  work  in  which  the  servant  engages  —  what  are 
the  perils  which,  in  legal  contemplation,  are  presumed  to  be  adjusted  in  the  stipulated 
compensation  -  who,  within  the  true  sense  of  the  rule,  or  upon  grounds  of  public  policy, 
sure  to  be  deemed  fellow-servants  in  the  same  common  adventure  or  undertaking— are 
fiuestlons  in  reference  to  which  much  contrariety  of  opinion  exists  in  the  courts  of  the 
several  States.    Many  of  the  cases  are  very  wide  apart  in  the  solution  of  those  questions. 

*'  It  would  far  exceed  the  limits  to  be  observed  in  this  opinion,  and  it  is  not  essential  in 
this  case  to  enter  upon  an  elaborate  or  critical  review  of  the  authorities  upon  those  several 
points.  Nor  shall  we  attempt  to  lay  down  any  general  rule  applicable  to  all  cases  involv- 
ing the  liability  of  the  conmion  employer  to  one  employee  for  the  negligence  of  a  co-em- 
ployee io  the  same  service.  It  is  sufficient  to  say  that  while  the  general  doctrine,  as 
stated  by  Chief  Justice  Shaw,  is  sustained  by  elementary  writers  of  high  authority,  and 
l>y  numerous  ctdjudications  of  the  American  and  English  coiuts,  there  are  well  defined 
exceptions,  which,  resting  as  they  clearly  do  upon  principles  of  justice,  exi>ediency  and 
public  policy,  have  become  too  firmly  establiahed  in  our  Jurisprudence  to  be  now  dls* 
T«garded  or  shaken. 

**  One,  and  perhi^is  the  most  important  of  those  exceptions,  arises  from  the  obligation 

of  the  master,  whether  a  natural  person  or  a  corporate  body,  not  to  expose  the  serviipt, 

^vrlien  conducting  the  master's  business,  to  perils  or  hasards  against  which  he  may  be 

^guarded  by  proper  diligence  upon  Uie  part  of  the  master.    To  that  end  the  master  is 

lyound  to  observe  all  the  care  which  prudence  and  the  exigencies  of  the  situation  require. 

Jxs  providing  the  servant  with  machinery  or  other  instrumentalities,  adequately  safe  for 

by  the  latter.    It  Is  implied  in  the  contract  between  the  parties  that  the  servant  risks 

dangers  which  ordinarily  attend  or  are  incident  to  the  business  in  which  he  voluntarily 

for  compensation;  among  which  is  the  carelessness  of  those,  at  least,  in  the  same 

^vrork  or  employment,  with  whose  habits,  conduct  and  capacity  he  has,  in  the  course  of  his 

^xj  ties,  an  opportunity  to  become  acquainted,  and  against  whose  neglect  or  incompetenpy  he 

b^  himself  take  such  precautions  as  his  inclination  or  Judgment  may  suggest.    But  it  Is 
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equallj  Implied  tn  the  same  contract  that  the  master  shall  supply  the  piqrsleal  means  and 
agencies  for  the  oonduct  of  his  business.  It  Is  also  implied,  and  publio  policy  reqoirea* 
that  in  selecting  such  means  he  shall  not  be  wanting  In  proper  care.  His  negUgenoe  in 
that  regard  is  not  a  hasard,  osoallj  or  necessarily  attended  upon  the  business.  Nor  Is  It 
one  which  the  servant,  in  legal  contemplation,  is  presumed  to  risk,  for  the  obrlous  reasoa 
that  the  servant  who  la  to  use  the  instrumentalities  provided  by  the  master  has.  oitUnar^y. 
no  connection  with  their  purchase  in  the  flnt  instance,  or  with  their  preservation  or  main- 
tenance, in  suitable  condition,  after  they  have  been  supplied  by  the  master. 

**  In  oonfiidering  what  dangers  the  servant  is  presumed  to  risk,  the  court,  in  BatfatMuf  Go. 
v.Jbrf,  17  Wall.  667,  said:  *But  this  presumption  cannot  arise  where  the  risk  is  not 
within  the  contract  of  service,  and  the  servant  had  no  reason  to  bdieve  he  would  have  to 
encounter  it.  If  it  were  otherwise,  principals  would  be  released  from  all  obUgatfons  to 
make  reparation  to  an  employee  in  a  subordinate  position  for  any  injury  caused  by  the 
wrongful  oonduct  of  the  persons  placed  over  him,  whether  they  were  feUow-s«rvanta  in  the 
same  common  service  or  not.  Such  a  doctrine  would  be  subversive  (rf  all  Just  ideas  of  tlio 
obligations  arising  out  of  the  contract  of  service,  and  withdraw  all  protection  from  the 
subordinate  employees  of  railroad  corporations.  These  corporations,  ins^MMl  of  bein^ 
required  to  conduct  their  business  so  as  not  to  endanger  life  would,  so  far  as  this  dass  of 
persons  were  concented,  be  relieved  of  all  pecuniary  responsibility  in  case  they  Called  to 
do  it.  A  doctrine  that  leads  to  such  results  is  unsupported  by  reason  and  cannot  iBoeivv 
our  sanction.* 

'*  A  railroad  corporation  may  be  controlled  by  competent  watdifnl  andpradent  dtrecton* 
who  exercise  the  greatest  caution  in  the  selection  of  a  superintendent  or  geneml  man- 
ager, under  whose  supervision  and  orders  its  affairs  and  business,  in  all  of  its  departments* 
are  conducted.  The  latter,  in  turn,  may  observe  the  same  caution  in  the  appointment  of 
subordinates  at  the  head  of  the  several  branches  or  departments  of  the  company's  ser- 
vice. But  the  obligation  still  remains  to  provide  and  maintain  in  suitable  condition,  the 
machinery  and  apparatus  to  be  used  by  its  employees  —  an  obligation  the  more  important 
and  the  degree  of  diligence  in  its  performance  the  greater,  in  i«t>portion  to  the  dangere 
which  may  be  encountered.  Those,  at  least  in  the  organization  of  the  corporation,  who 
are  invested  with  controlling  or  superior  authority  in  that  regard,  represent  its  personaBly ; 
their  n^Ugence,  from  which  injury  results,  is  the  negligence  of  the  corporation.  Tlie  lat- 
ter cannot,  in  respect  of  such  matters,  interpose  between  it  and  the  servant  who  has  been 
injured,  without  fault  on  his  part,  the  personal  req>onsibility  of  an  agent  who.  In  < 
the  master's  authority,  has  violated  the  duty  he  owes,  as  w^  to  the  servant  as  to  the 
poration. 

**  To  guard  against  misapplication  of  these  principles  we  should  say  that  the  eorporatioA 
is  not  to  be  held  as  guaranteeing  or  warranting  the  absolute  safe^,  under  all  GfrcnmstaBosa* 
or  the  perfection  in  all  of  its  parts,  of  the  machinery  or  apparatus  which  maybe  provideti 
for  the  use  of  employees.    Its  duty,  in  that  respect,  to  its  employee  Is  discfaarged 
but  only  when,  its  agents  whose  business  it  is  to  supply  such  instrumentaUtiea, 
due  care  as  well  in  their  purchase  originally  as  in  keeping  and  maintaining  them  in  i 
condition  as  to  be  reasonably  and  ctdequately  safe  for  use  by  employees. 

*'  The  principles  we  have  announced  are  sustained  by  the  great  weight  of  anthority  In  i 
country,  as  an  examination  of  adjudged  cases  and  elementary  treatises  wHl  aboBdaiiti|j> 
show. 

"  A  leading  case  is  Ford  v.  Fftchburg  R.  R.  Co. ,  110  Mass.  Ml;  s.  c,  14  Am.  Bep. 
That  wa.s  an  action  by  an  engineer  to  recover  damages  for  injuries  caused  by  the  < 
of  his  engine,  which  was  old  and  out  of  repair.    His  right  to  recover  was  diq[nited 
the  ground  that  the  want  of  repair  of  the  engine  was  due  to  the  negUgenoe  of  feDow. 
vants  in  the  department  of  repairs. 

*'  But  the  court  said :  *  The  rule  of  law  which  exempted  the  master  from  responsibiSity 
to  the  servant  for  injuries  received  from  the  ordinary  risks  of  his  employment^  indvMftiQi^ 
the  negligence  of  his  fellow-servants,  does  not  excuse  the  exerdse  of  ordinary  cmrv  in 
supplying  and  maintaining  proper  instrumentalities  for  the  peif  ormanoe  of  the  work  re- 
quired .  One  who  enters  the  emplojrment  of  another  has  a  ifg^  to  count  on  this  duty,  mm^ 
is  not  required  to  assume  the  risks  of  the  master's  negtlgenoe  In  this  respect.  Tbe  ff^ct 
that  it  is  a  duty  which  must  always  be  discharged,  when  the  employer  is  a  corpomUo^^  |^ 
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offloera  and  agents,  does  not  relieve  the  corporation  from  that  obligation.  The  agents  who 
are  charged  with  the  duty  of  supplying  safe  machinery  are  not,  in  the  true  sense  of  the 
rale,  relied  on  to  be  i^egarded  as  fellow -servants  of  those  who  are  engaged  in  operating  it. 
They  are  charged  with  the  master's  duty  to  his  servant.  They  are  employed  in  distinct 
and  independent  departmen(.s  of  service,  and  there  is  no  difficulty  in  distinguishing  them, 
even  when  the  same  persoa  renders  service  by  turns  in  each,  as  the  convenience  of  the 
employer  miy  re<}uire  '  In  a  subsequent  portion  of  the  sama  opinion  the  court  said:  *  The 
corporation  is  equally  chnrgeable  whether  the  negligence  was  in  originally  failing  to  pro- 
vide or  in  afterward  failing  to  Iceep  its  machinery  in  safe  condition.* 

**  The  same  views,  substantially,  are  expressed  by  Mr.  Wharton  in  his  treatise  on  the  Law 
of  Negligence .  The  author  (1 211)  says:  '  The  question  is  that  of  duty;  and  without  making 
the  unnecessary  and  inadequate  assumption  of  implied  warranty,  it  is  sufficient  for  the 
purposes  of  Justice  to  assert  that  it  Is  the  duty  of  an  employer  inviting  employees  to  use 
his  structure  and  machinery,  to  use  proper  care  and  diligence  to  make  such  struct- 
ure and  machinery  fit  for  use.*  Again  (|  212) :  '  At  the  same  time  we  must  remem- 
ber  that  where  a  master  personally,  or  through  hia  representatives,  exercises  due 
care  in  the  purchase  or  construction  of  buildings  and  machinery,  and  in  their  repair,  he 
cannot  be  made  liable  for  injuries  which  arise  from  casualties  against  which  such  care 
would  not  protect.  It  is  otherwise  if  there  be  a  lack  in  such  care  either  by  himself  or  his 
representatives.  The  duty  of  repairing  Is  his  own:  and  as  we  shall  hereafter  see,  the  bet- 
ter opinion  is,  that  he  is  directly  liable  for  the  negligence  of  agents  when  acting  in  this 
respect  in  his  behalf.  If  the  master  knows,  or,  in  the  exercise  of  due  care,  might  have 
known,  that  *  *  *  his  structures  or  engines  were  insufficient,  either  at  the  time  of, 
procuring  them  or  at  any  subsequent  time,  he  fails  in  his  duty.*  Still  further,  in  reference 
to  the  obligation  upon  the  master  to  supply  suitable  machinery  for  working  use  ($  ^32  a): 
*  It  has  sometimes  been  said  that  a  corporation  is  obliged  to  act  always  by  servants,  and 
that  it  is  unjust  to  Impute  to  it  personal  negligence  in  cases  in  which  it  is  impossible  for  it 
to  be  negligent  personally.  But  if  this  be  true  it  would  relieve  corporations  from  all  lia- 
bility to  servants.  The  true  view  is,  that  as  the  corporation  can  act  only  through  superin- 
tending officers,  the  negligences  of  those  officers,  in  respect  to  other  servants,  are  the  negli- 
genoes  ot  the  corporation.* 

**  The  current  of  decisions  in  this  country  le  in  the  same  direction,  as  will  be  seen  from  an 
examination  of  the  authorities,  some  of  which  are  dted  in  the  note  at  the  end  of  this 
opinion. 

**  It  is,  however,  insisted  that  the  defense  is  sustained  by  the  settled  course  of  decisions 
tn  the  English  courts.  It  is  undoubtedly  true  that  the  general  doctrine  of  the  Inmiunlty 
of  the  master  from  responsibility  for  injuries  received  by  his  servant  from  a  fellow-servant 
In  the  same  employment  has,  in  some  cases,  been  carried  much  further  by  the  Engliah  than 
by  the  American  courts.  But  we  cannot  see  that  upon  the  precise  question  we  have  been 
considering,  there  Is  any  substantial  conflict  between  them  That  question  was  not,  as  Is 
supposed,  involved,  it  certainly  was  not  decided,  in  PrieBtly  v.  Fowler ^  8  M.  ft  W.  1.  The 
decision  there  was  placed  by  Lord  Abingbr,  partly  upon  the  ground  that  in  the  *  sort  of 
employment  especially  described  in  the  declaration  (transporting  goods  of  the  master  by 
ooe  servant,  in  a  van,  conducted  by  another  of  his  servants)  •  *  *  the  plaintiff  must 
have  known  as  well  as  the  master,  and  probably  better,  whether  the  van  was  sufficient, 
whether  it  was  overloaded,  and  whether  it  was  likely  to  carry  him  safely.*  But  even  in  that 
case,  although  the  court  declared  it  was  not  called  upon  to  decide  how  far  knowledge  upon 
the  part  of  tlie  master,  of  vices  or  Imperfections  In  the  carriage  used  by  the  servant  injured 
would  make  him  liable,  it  was  said:  *  He  (the  master)  is  no  doubt  bound  to  provide  for  the 
safety  of  the  servant  in  the  course  of  his  emplojrment,  to  the  best  of  his  judgment,  informa- 
tion and  belief.' 

**  The  questicm  came  before  the  Houseof  Lords  in  Patterton  v.  Wdttace,  1  Maoq.  H.  L.  Cas. 
T4R,  and  again  in  1868,  in  BartimehUl  Coal  Co.  v.  Reid,  8  id.  288.  In  the  last-named  case  Lord 
GsAMWOHTH  said  that  it  was  a  principle  established  by  many  preceding  cases,  *  that  when  a 
master  employs  his  servant  in  a  work  of  danger  he  Is  bound  to  exercise  due  care  in  order 
to  have  his  tackle  and  machinery  in  a  safe  and  proper  condition,  so  as  to  protect  the  ser- 
vant against  unneoeasaij  risks.'  This  he  held  to  be  the  law  in  both  Scotland  and  England. 
A%  tibe  same  sitting  of  the  House  of  Lords,  BarioiuMU  Coal  Co.  v.  MeCfuire^  8  id.  807,  was 
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detennined.  In  that  case  Lord  CSiaiicellor  Chxuisforo  deUvered  the  prindiial  opinioii, 
ooncurring  in  what  was  said  in  the  Reid  case.  After  referring  to  the  general  doctrine  as 
announced  in  Priestly  v.  F\}Wlert  and  recognised  subsequentty  in  other  cases  in  the  EngUdi 
courts,  he  said:  '  In  the  consideration  of  these  cases  it  did  not  become  necessary  to  define 
with  any  great  precision  what  was  meant  by  the  words  *  common  service  *  or  *  commoo 
employment,'  and  perhaps  it  might  be  difficult  beforehand  to  suggest  any  exact  H^^nttyni 
of  them.  It  is  necessary,  however,  in  each  particular  case,  to  ascertain  whether  the  fel- 
low-servants are  fellow-laborers  in  the  same  work,  because,  althoui^  a  servant  may  be 
taken  to  have  engaged  to  encounter  all  risks  which  are  incident  to  the  service  which  be 
undertakes,  yet  he  cannot  be  expected  to  anticipate  those  which  may  hi^poi  to  him  on 
occasions  foreign  to  his  employmoit  Where  servants  therrfore  are  engaged  in  dlflenot 
departments  of  duty,  an  injury  committed  by  one  servant  upon  the  other  by  rBrrlmwniiiw 
or  negUgence  in  the  course  of  his  peculiar  work  is  not  within  the  exception,  and  the  mas* 
ter's  liability  attaches  in  that  case  in  the  same  manner  as  if  the  injured  servant  stood  in  no 
such  relation  to  him.* 

"  Upon  the  same  occasion  Lord  Brouoham,  referring  to  the  remark  of  a  Scotch  Judge  to 
the  effect  that  an  absolute  and  infiezible  rule,  releasing  the  master  f^x«i  responsibility  in 
every  case  where  one  servant  is  injured  by  the  fault  of  another,  was  uttoiity  unknown  to 
the  law  of  Scotland,  said  :  '  But,  my  lords,  it  is  utterly  unknown  to  the  laws  of  gng^^M 
also.  To  bring  the  case  within  the  exemption  there  must  be  this  most  material  qualifica- 
tion, that  the  two  servants  shall  be  men  in  the  same  common  enqtloyment,  and  engaged 
in  the  same  common  work  under  that  employment.'    8  id.  313. 

**  An  instructive  case  is  Clarke  v.  Hotmes^  decided  in  1888,  in  the  Exchequer  Chamber 
upon  appeal  from  the  Court  of  Exchequer,  7  H.  &  N.  987.  There  the  plaintiff  was  em- 
ployed by  the  defendant  to  oU  dangerous  machinery,  and  he  was  injured  in  oonseqaenos 
of  its  remaining  unfenced.  He  had  complained  of  the  condition  of  the  machinery,  and 
the  manager  of  the  defendant,  in  the  lattor's  presence,  promised  that  the  fendng  riwold 
be  restored  In  the  course  of  the  argument  counsel  for  the  defendant  rdled  iqMMi 
PrieeUu  v.  Fowler,  claiming  it  to  have  decided  that  whenever  a  servant  accepts  a  danger- 
ous occupation  he  must  bear  the  risk.  He  was,  however,  interrupted  by  OocKSURif,  C  J.. 
with  the  remark:  '  That  is,  whatever  is  fairly  within  the  scope  of  the  oocupatioB,  im^id- 
ing  the  negligence  of  fellow-servants;  here  it  is  the  negligence  of  the  master.*  CBoapfon, 
J.,  also  said  :  *  It  cannot  be  made  part  of  the  contract  that  the  master  dial!  not  be  llahls 
for  his  own  negligence.* 

*'  In  the  opinion  delivered  by  Cogkbubn,  C.  J.,  it  was  said:  *  I  consider  the  doctrine  lakl 
down  by  the  House  of  Lords  in  the  case  of  BarUnuhffi  Cncd  Co.  v.  Reid,  as  the  law  of  Scot- 
land with  reference  to  the  duty  of  a  master,  as  applicable  to  the  law  of  England  also, 
namely,  that  when  a  servant  is  emplojred  on  machinery  from  the  use  of  which  danger  m^ 
arise,  it  is  the  duty  of  the  master  to  take  due  care,  and  to  use  aU  reasonable  means  to 
guard  against  and  prevent  any  defects  from  which  increased  and  unneoeesary  danger  m^y 
occur. '  Again,  in  the  same  opinion :  *  The  rule  I  am  laying  down  goes  only  to  thto,  that 
the  danger  contemplated  on  entering  into  the  contract  shall  not  be  aggravated  by  aay 
omission  on  the  part  of  the  master  to  keep  the  machinery  in  the  condition  in  which,  trook  tbe 
terms  of  the  contract  or  the  nature  of  the  employment,  the  servant  had  a  ilgbi  to 
pect  that  it  would  be  kept.* 

**  Btlxs,  J  :  *  But  I  think  the  master  liable  on  the  broader  ground,  to  wit,  that  ttie  o 
of  dangerous  machinery  is  bound  to  exercise  due  care  that  it  is  In  a  safe  and  proper 
tlon.  «  «  •  t]^Q  master  is  neither  on  the  one  hand  at  liberty  to  ne^ect  aO 
nor  on  the  other  is  he  to  insure  safety,  but  he  is  to  use  due  and  reasonable  care.  •  •  • 
Why  may  not  the  master  be  guflty  of  negligence  by  his  manager  or  agent,  whose  empingr' 
ment  may  be  so  distinct  from  that  of  the  injured  servant  that  they  cannot  with 
be  deemed  fellow-servants?  And  if  a  master*8  personal  knowledge  of  defects  in 
machinery  be  necessary  to  his  liability,  the  more  a  master  neglects  his  hiisinei  and 
dons  it  to  others  the  less  he  will  be  liable.* 

**To  the  same  effect  is  the  recent  case  of  Murray  v.  PhtUipe,  decided  in  tBM  taa 
Exchequer  Division  of  the  High  Court  of  Justice,  36  L.  T.  Rep.  477. 

"  It  is  scarcely  necessary  to  say  that  the  jury  were  not  correctly  Infonned  by 
below  as  to  the  legal  principles  governing  thisoase.    It  is  impfwslhle  to  reoondla 
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«ral  charge,  or  the  specific  Instructions,  with  the  rules  which  we  have  laid  down.  Thej 
were,  token  together,  equivalent  to  a  peremptory  instruction  to  find  for  the  company.  The 
jury  may  have  helleved  from  the  evidence  that  the  defects  complained  uf  constituted  the 
effiotcnt  proximate  cause  of  the  death  of  the  engineer;  that  such  defects  would  not  have 
existed  had  the  master  mechanic  and  foreman  of  the  round-house  exercised  reasonable 
care  and  diligence  in  the  discharge  of  their  reepectiTe  duties  touching  the  machinery  and 
physical  appliances  supplied  to  employees  engaged  in  running  trains;  and  that  the 
deceased  was  not  chargeable  with  contributory  negligence;  yet  consistently  with  any  fair 
interpretation  of  the  charge  and  the  specific  instructions  they  were  precluded  from  finding 
a  verdict  against  the  company. 

"One  other  question  arising  upon  the  instnu^ions,  and  which  has  been  discussed  with 
some  fullness  by  counsel,  deserves  notice  at  our  hands.  It  is  contended  by  counsel  that 
the  engineer  was  guilty  of  such  contributory  negligence  as  to  prevent  the  plaintiff  from 
recovering.    The  iubtruction  up>on  that  branch  of  the  case  was  misleading  and  erroneous. 

*'  The  defect  in  the  engine,  of  which  the  engineer  had  knowledge,  was  that  which  existed 
In  the  cow-catcher  or  pilot.  It  is  not  claimed  that  he  was  aware  of  the  insufficient  fasten- 
ing of  the  whistle,  or  that  the  defect,  if  any,  in  that  respect  was  of  such  a  character  that  he 
should  have  become  advised  of  it  while  using  the  engine  on  the  road.  But  he  did  have 
knowledge  of  the  defective  condition  of  the  cow-catcher  or  pilot,  and  complained  thereof 
to  both  the  master  mechanic  and  the  foreman  of  the  round-house.  They  promised  that  it 
ohould  be  promptly  remedied,  and  it  may  be  that  he  continued  to  use  the  engine  in  the 
belief  that  the  defect  would  be  removed.  The  court  below  seem  to  attach  no  consequence 
to  the  complaint  made  by  the  engineer,  followed,  as  it  was,  by  explicit  assurances  that  the 
defect  should  be  remedied.  According  to  the  instructions.  If  the  engineer  used  the  engine 
with  knowledge  of  the  defect,  the  Jury  should  find  for  the  company,  although  he  may  have 
been  justified  in  relying  upon  those  assurances. 

**  If  the  engineer,  after  discovering  or  recognizing  the  defective  condition  of  the  cow- 
catcher or  pilot,  had  continued  to  use  the  engine  without  giving  notice  thereof  to  the 
proper  officers  of  the  company,  he  would  undoubtedly  have  been  guilty  of  such  contribu- 
tory negligence  as  to  bar  a  recovery  so  far  as  such  defect  was  found  to  have  been  the 
efficient  cause  of  the  death.  He  would  be  held  In  that  case  to  have  himself  risked  the  dan- 
gers which  might  result  from  the  use  of  the  engine  in  such  defective  condition.  But  *  there 
can  be  no  doubt  that  where  a  master  has  expressly  promised  to  repair  a  defect,  the  servant 
can  recover  for  an  injury  caused  thereby  within  such  a  period  of  time  after  the  promise  as 
It  would  be  reasonable  to  allow  for  its  performance,  and  as  we  think,  for  an  injury  suffered 
within  any  period  which  would  not  preclude  all  reasonable  expectation  that  the  promise 
might  be  kept. *  Shearm.  &  Redf .  on  Neg.,  |  M ;  Conroy  v.  Vulcan  Inm  Worktty  82  Mo.  88; 
i\itt«rson  V.  P,A  C.R.  W.  Co,,  76  Penn.  St.  889;  8.  c,  18  Am.  Rep.  419;  Le  Clair  t.  A.  B. 
Co.,  20  Minn.  9;  Brabbitsr.  R.  W.  Co.,  88  Mo.  889;  Ford  ▼.  FUchivrg  R.  R.  Co.^  ilO  Mass. 
241 ;  s.  c. ,  14  Am.  Rep.  688.  'If  the  servant,*  says  Mr.  Cooley  in  his  work  on  Torts,  569, 
^having  a  right  to  abandon  the  aervloe  becaoae  it  is  dangerous,  refrains  from  doing  so  in 
consequence  of  assurances  that  the  danger  shall  be  removed,  the  duty  to  remove  the  dan- 
ger  is  manifest  and  imperative,  and  the  master  is  not  in  the  exercise  of  ordinary  care  unless 
or  nntil  he  makes  his  assurances  good.  Moreover,  the  assurances  remove  all  ground  for  the 
argument  that  the  servant  by  continuing  the  employment  engages  to  assume  the  risks.* 

**  And  such  seems  to  be  the  rule  recognized  in  the  English  courts.  Holmes  v.  Worthing' 
(on,  2  Foe.  &  Fin.  533;  Holmea  v.  Clarke,  6  H.  A  K.  849 ;  Clarke  ▼.  Holmes,  7  id.  94SB.  We 
may  add  that  it  was  for  the  Jury  to  say  whether  the  defect  in  the  cow-catcher  or  pilot  was 
sadi  that  none  but  a  reckless  engineer,  utterly  careless  of  his  safety,  would  have  used  the 
engine  without  its  being  removed.  If  under  all  the  circumstances,  and  in  view  of  the 
promlaes  to  remedy  the  defect,  the  engineer  was  not  wanting  in  due  care  in  continuing  to 
use  the  engine,  then  the  company  will  not  be  excused  for  the  omission  to  supply  proper 
machineij  upon  the  ground  of  contributory  negligence.  That  the  engineer  knew  of  the 
sfclleged  defect  .was  not,  under  the  drcumstances,  and  as  matter  of  law,  absolutely  con* 
elusive  of  want  of  due  care  on  his  part.  110  Mass.  281 ;  49  N.  T.  521.  In  such  a  case  as 
that  here  presented  the  burden  of  proof  to  show  contributory  negligence  was  upon  the 
^leCendaat.  Badroad  Co.  ▼.  Oladmtm,  16  WalL  401;  Wbarton^e  Law  of  Negllgenoe,  |  iM, 
authorities  there  cited  in  note  1 ;  93  U.  &  291." 
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BuTGHEE  Y.  Pboyidengb  Gas  Ca 

(1SR.1. 149.) 

JTpg^genee — control  of  dangerous  element  —  ffoi  etcap^, 

Planta  in  plalntifTs  greenhooBe  were  injured  by  the  escape  of  gam  from  Um 
defendant's  mains,  laid  in  a  city  street,  tkrongli  a  city  sewer,  owing  to  the 
negligence  of  the  city  in  building  the  sewer.  IIeid,%lLtLi  defendant  was  liable. 

ACTION  of   negligence.     The  opinion  states  the  case.      The 
plaintiff  had  judgment  below. 

James  TiUinghast  and  «7.  A .  Gardner,  for  plaintiff. 

Charles  S.  Bradley  and  Charles  P.  Robinson,  for  defendant 

Potter,  J.  The  plaintiff  snes  to  recover  damages  for  injuries 
to  hie  plants  in  a  greenhouse,  caused  by  the  defendant's  n^lect  in 
allowing  illuminating  gas  to  escape  from  their  pipes  into  the  citj 
sowers  and  drains,  and  thence  into  the  plaintiff's  greenhouse. 

After  verdict  for  (he  plaintiff  the  defendant  moves  for  a  new 
trial,  on  the  ground  that  the  verdict  was  against  the  evidence  and 
also  for  certain  misrulings. 

The  contention  on  the  part  of  the  defendant  is  that  there  was  no 
negligence  on  their  part,  and  that  the  escape  of  gas  was  from  causes 
over  which  thej  had  no  control ;  namely,  the  negligence  of  the  offi- 
cers of  the  city. 

The  judge  charged  the  jury  substantially  that  the  questions 
before  them  were  whether  the  gas  did  escape  from  the  defendant's 
mains,  and  whether  that  caus^  the  trouble ;  and  if  so,  whether  it 
escaped  through  defendant's  negligence ;  that  the  defendant  was 
bound  to  exercise  reasonable  care,  and  the  degree  of  care  depended 
on  the  degree  of  danger ;  that  it  increased  with  the  degree  of  dan* 
ger  if  they  had  a  dangerous  element  under  their  control ;  that  the 
defendant  contended  it  was  the  fault  of  the  city,  whose  officers,  ia 
putting  in  a  sewer,  had  not  packed  back  the  dirt  properly,  and  so 
the  settling  of  the  dirt  had  broken  the  defendant's  pipe ;  that  if 
the  city  was  liable  it  did  not  follow  that  the  defendant  wasexcosed  ; 
but  if  others  were  at  work  around  the  pipes  a  new  duty  was  im- 
posed on  it  to  guard  against  the  want  of  care  in  others,  and  to  aae 
proper  care  in  remedying  defects  caused  by  such  want  of  care ;  aod 
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that  when  the  defect  was  discovered  ihe  defendant  should  have 
adopted  reasonable  remedies  to  prevent  injury;  that  if  the  injury 
resulted  from  the  joint  carelessness  of  plaintiff  and  defendant, 
plaintiff  could  not  recover  ;  that*  t]ie  defendant  contended  the  plaint- 
iff might  have  prevented  the  damage  by  using  a  proper  trap  ;  that 
while  that  might  have  been  proper  in  guarding  against  sewer  gas, 
it  was  for  the  jury  to  consider  whether  he  ought  to  expect  to  find, 
or  be  bound  to  guard  against  illuminating  gas  in  a  common  sewer, 
•and  whether  his  not  providing  such  a  trap  showed  want  of  care  on 
his  part ;  that  if  as  was  claimed,  other  causes,  such  as  furnace  gas, 
co-operated  in  producing  the  injury,  that  would  not  excuse  the 
defendant  from  liability  for  so  much  of  the  injury  as  the  jury  found 
was  due  to  the  negligent  escape  of  gas. 

The  defendant,  in  its  brief  and  argument,  makes  several  points 
as  to  what  could  be  negligence  on  tlie  part  of  the  defendant ;  e.  g. 
whether  they  were  bound  or  not  to  have  some  one  constantly  to 
watch  the  city  work  while  it  was  in  progress;  that  the  defendant 
did  have  a  competent  person  on  watch  ;  that  the  city's  work  was 
done  by  a  man  competent  for  the  business,  and  who  swears  that  the 
sewer  and  catch-basin  were  properly  put  in. 

We  think  these  matters  were  all  properly  left  to  the  jury,  and 
we  cannot  see  that  the  verdict  is  against  the  weight  of  evidence. 

The  evidence  as  to  the  presence  of  the  gas  in  other  greenhouses 
was  properly  admitted .  Evidence  was  put  in  to  show  that  Smith's 
greenhouses  were  connected  with  the  same  sewers. 

The  evidence  of  Mr.  Shedd,  that  it  was  possible  for  gas  to  escape 
in  the  way  plaintiff  claimed  it  did,  was  also  properly  admitted  in 
rebuttaL 

It  is  objected  that  certain  evidence  as  to  the  proper  construction 
of  sewers  and  the  contract  of  the  city  with  the  contractors  was 
ruled  ont ;  that  evidence  that  the  defendant  had  complained  to  the 
water  commissioners  as  to  the  mode  in  which  they  were  construct- 
ing the  sewers,  and  the  fact  that  they,  the  agents  of  the  city,  re- 
fused to  allow  any  one  to  interfere,  was  ruled  out.  The  complaint 
in  this  case  was  not  that  the  sewer  was  not  properly  built,  but  that 
the  dirt>  when  put  back,  was  not  properly  packed.  And  the  con- 
tract of  the  city  with  the  contractors  could  not  alter  the  fact ;  it 
was  not  a  question  whether  the  city  intended  to  do  an  injury,  but 
a  question  of  negligence  on  the  part  of  the  defendant  in  not  prop- 
erly guarding  against  the  negligence  of  the  city's  officers. 
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That  certain  evidence  was  rejected  going  to  show  the  plaintiff 
had  no  riglit  to  connect  with  the  city  sewer.  The  conrt  had  rnled 
that  the  right  would  be  presumed  unless  the  contrary  was  shown, 
and  the  evidence  offered  was  a  vote  of  the  city  council  and  some 
evidence  of  custom,  neither  of  which  could  alter  the  rights  of  the 
parties. 

The  instructions  requested  by  the  defendant,  that  the  legal  con- 
43truction  of  its  grant  from  the  Scate  was  that  the  defendant  had 
a  right  of  property  in  the  streets  for  the  use  of  its  pipes,  and  was 
not  bound  to  inspect  the  pipes  nor  to  remove  them  to  prevent 
injury,  unless  the  city  gave  it  notice  that  the  gas-pipes  were  in 
their  way,  and  that  it  was  unreasonable  exactitude  to  require  the 
defendant  to  have  a  person  present  at  all  times  when  the  city  was 
at  work  near  its  pipes,  etc.,  were  very  properly  refused,  the  latter 
being  a  matter  for  the  jury  under  the  instructions  given  as  to  the 
•degree  of  care  the  defendant  was  bound  to  use. 

Wo  cannot  find  in  the  rulings  or  the  evidence  any  thing  to  justify 
■a  new  trial.  The  defendant,  in  managing  a  dangerons  element, 
was  bound  not  only  to  du6  care  on  the  part  of  itself  and  its  ser- 
vants, but  also  to  due  care  in  preventing  injui'y  from  the  oareless 
or  wrongful  meddling  with  its  works  on  the  part  of  others.  They 
could  not  interfere  with  or  prevent  the  city  from  building  a  sewer; 
but  they  had  a  right  to  and  were  bound  to  see  that  in  restoring  the 
•earth  to  its  place,  their  own  pipes  were  properly  supported^  and  if 
injured,  to  see  that  the  injury  was  repaired  as  soon  as  it  could 
sonably  be  done. 

F^itian  dumismL 


Bennett  v.  Lovkll. 

(12  R.  I.  186.) 

JfeffUgenea  — fright  ofharw  by  articles  Uft  on  highuag. 

TThe  plaintiff  Bustained  injury  through  tlie  fright  of  \x\b  hone  on  a  highw»y» 
by  tubing  and  machinery  left  by  defendant  on  the  highway.  MM,  thai 
defendant  wan  liable.    {8ee  note,  p.  680.) 

ACTION  of  negligence.     The   opinion  states  the  case.     Th9 
plaintiff  had  judgment  below. 
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Elxsha  (7.  Clarke  and  Edmund  S.  Hopkins^  for  plaintifEs. 
Nicholas  Van  Slyck,  for  defendant. 

Potter,  J.  The  plaintiff  and  wife  were  thrown  from  their 
wagon  and  injured  in  consequence  of  their  horse  taking  fright 
from  some  tubing  and  machinery  which  had  been  left  upon  a  pub- 
lic highway  by  the  defendant,  who  was  carrying  the  same  for  the 
use  of  the  city  water-works. 

Two  questions  were  to  be  decided  by  the  jury:  Were  the  plaint- 
iffs in  the  exercise  of  due  care?  Did  the  plaintiffs  know  of  the 
dangerous  nature  of  the  machinery,  or  that  it  was  calculated  to 
frighten  horses,  and  had  they  a  right  to  suppose  from  their  knowl- 
edge of  the  character  and  disposition  of  their  horse,  that  they  could 
pass  in  safety?  Evidence  was  put  in  tending  to  show  that  the 
plaintiff's  horse  was  gentle,  and  was  walking  at  the  time;  thai: 
other  teams  had  passed  without  accident,  although  several  horses 
had  been  badly  frightened;  and  evidence  was  offered  to  show  that 
the  plaintiff  could  not  have  reached  his  destination  by  any  other 
route  without  travelling  an  additional  distance  of  some  miles. 

The  other  question  was,  whether  the  defendant  was  negligent  in 
his  mode  of  transporting  the  machinery,  or  in  leaving  it  upon  the 
highway  in  the  condition  it  was  in. 

It  is  not  necessary  to  consider  the  act  of  the  general  assembly 
under  which  the  defendant  claims  he  was  proceeding.  That  act 
might  indeed  protect  the  party  from  being  indicted  for  a  public 
nuisance,  but  could  not  protect  him  from  the  consequences  of  his 
negligent  exercise  of  his  rights  as  against  other  persons.  It  cannot 
be  doubted  that,  independent  of  the  act,  the  defendant  had  a  right 
to  transport  his  machinery  over  the  highway;  and  as  was  stated 
by  way  of  illustration,  any  person  has  a  right  to  transport  over  the 
highway  elephants  and  animals  which  may  frighten  horses.  So^ 
also,  loads  of  goods  which,  from  their  height  or  appearance,  or  the* 
noise  made  in  transport,  might  terrify  some  horses.  This  right  is 
undoubted,  but  it  is  to  be  so  exercised  as  not  to  endanger  the  lives 
or  property  of  others  who  have  equal  rights  upon  the  highway.  As 
in  other  cases  of  the  use  of  a  dangerous  article,  the  required  degree 
of  care  increases  with  the  danger  to  be  apprehended  from  the  use 
of  it  and  from  exposure  to  it. 

It  is  claimed  on  the  part  of  the  defendant  that  the  facts  being; 
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undisputed,  the  question  of  negligence  is  for  the  court  Jackson 
V.  Mdropoliian  Railway  Company^  26  W.  R.  175;  Bridges  v.  North 
London  Railway  Company ^  L.  R,  7  H.  L.  213.  But  we  should  be 
incliued  to  take  the  same  view  which  the  jury  must  have  taken. 
The  man,  who  claiming  to  be  in  the  exercise  of  his  own  right  to 
drive  along  the  highway  an  object  or  animal,  which  from  its  appear- 
ance, noise  or  other  offensiveness,  is  calculated  to  frighten  horses, 
without  taking  precautions  by  having  a  sufficient  number  of  per* 
sons  in  charge  of  it  to  warn  others  of  the  danger,  and  if  need  be, 
to  aid  them  in  passing  it,  for  women  and  children  have  a  right  to 
drive  on  the  highway  as  well  as  men,  or  who  leaves  such  an  object 
on  the  highway  without  proper  precautions,  cannot  be  said  to  be 
using  that  due  care  he  ought  to  use,  and  which  the  law  and  a 
proper  regard  for  the  lives  of  his  fellow-men  and  the  common  duty 
of  humanity  require  of  him. 

Some  evidence  was  put  in  tending  to  show  that  if  the  machinery 
had  been  boxed  up  it  would  have  been  still  more  likely  to  frighten 
horses.  If  so,  more  cai*e  would  have  been  required  from  the  defend- 
ants to  prevent  danger  to  others. 

The  objections  to  evidence  we  cannot  consider  as  material. 

The  case  has  twice  been  submitted  to  a  jury,  and  we  do  not 

think  the  verdict  ought  to  bo  disturbed. 

Petition  dismissed. 


NotbbtthbRbfortsr.— The  like  doctrine  was  held  in  Tcmhas  t,  €lm  HoMa,  SB  WIb. 
S88;  B.  o.,  8  Am.  Bep.  73,  the  case  of  a  burnt  and  blackened  logr;  Agmrr.  OUy  of  Jforwleft, 
99  Conn.  87G;  s.  c  ,  12  Am.  Rep.  396;  the  case  of  a  tent ;  Ycnmg  t.  C<ff  <^2ire«  JXcieen,  31 
Conn.  435,  the  case  of  a  steam  roller  which  had  been  used  in  repairing  the  street ;  BairiVAi 
V.  HooksetU  48  N.  H.  18,  the  case  of  a  pigsty,  the  noise  of  the  pigs  produciug  the  fris^  of  the 
horse ;  Harris  v.  Mobbs,  Eng.  C.  P.  1878,  the  case  of  a  horse  van  with  pkms^tng  gear  at* 
tached;  Morse  ▼.  Hichmnnd,  41  Yt  435,  the  case  of  chaired  bales  of  haj ;  fRnshtp  ▼.  £«- 
field,  42  N.  H.  199;  Chamt>erlain  r.  Same,  43  Id.  358,  cases  of  wood  and  lumber;  and  Frittch 
V.  City  of  Allegheny,  Penn.  Supreme  Court,  October,  1879,  the  case  oit  a  dead  boras.  In 
the  latter  case  the  court  said :  **  In  the  present  case  the  obstmctton  complained  of  was  not 
on  a  country  road,  in  a  mral  district,  but  on  an  avenue  in  a  city  which  In  pc^NilatioD  ranks 
third  in  this  Commonwealth.  The  subject-matter  of  the  obstruction  was  an  undoubted 
nuisance.  A  horse  fell  and  died  in  this  public  avenue,  about  nine  o*clock  on  the  moniing 
of  the  l^th  of  August.  The  body  was  suffered  to  lie  there  through  all  this  mkl^iiDnMr 
day.  One  of  the  witnesses  testifies  *  there  was  such  a  bad  smell  *  that  at  about  nine  o^dock 
in  the  evening  she  sent  to  the  mayor's  office  to  notify  him.  At  eight  or  nine  o*c!od(  the 
next  morning  the  carcass  remained  there,  and  the  injniy  complained  of  ooumred.  Tliat 
it  was  well  calculated  to  frighten  a  horse  being  driven  along  the  avfiniie  does  not  appear  to 
be  questioned.  The  same  ^litness  who  testified  as  to  Hfie  offensive  odor,  mjb!  *  Many  men 
went  back  again ;  couldn't  pass;  all  the  horses  got  frightened  there.*  The  main  groand  of 
the  defense  is  that  the  carcass  had  not  remained  there  for  woBh  an  nnreasonatals  time  as  te 
create  a  presumption  of  negligence  on  the.part  of  the  dty  in  not  removing  It,  especially  if 
not  notified.  '*  Cook  v.  Charlegtown,  IS  Allen,  190,  note,  seems  oppoead,  but  then  tte  dtf 
Is  liot  found  to  have  had  or  been  chaigeable  with  notloOb 
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So,  when  a  hone  was  Mghtened  by  a  hole  in  a  highway,  BmofavlUe^  etc.^  Co.y.  Pumph* 
rey,  60  Ind.  78 ;  s.  c,  26  Am.  Rep.  76 ;  or  by  a  pile  of  plaster,  DinutcH  ▼.  Suffield,  80  Oono. 
129 ;  or  a  heap  of  ashes,  Ring  v.  CUy  of  Cohoes,  T7  N.  Y.  83;  8.  o.,  88  Am.  Bep.  574;  or  by  an 
exhibition  of  bears,  Little  y.  CVfy  o/ AfadtMon,  42  Wis.  648 ;  s  c,  24  Am.  Bep.  435.  But 
otherwise  of  a  moving  steam  traction  engine,  Macomber  v.  NichttU^  84  Mich.  21S;  s.  o ,  S8 
Am.  Rep.  583,  and  note,  528;  a  daguerrean  saloon  with  a  loose  canvas  flapping  on  top, 
Keith  V.  Ekuion^  2  Allen,  56S;  a  pile  of  gravel  fifteen  Inches  high,  for  repairs,  Kingrimrry 
▼.  Dedham,  18  id.  186. 


OooDELL  y.  Fairbrother. 

(18  R.  I.  i«8.) 

OmUraoi  — sale  —  lease  of  piano  —  aUaehable  inUreet, 

One  who  hires  a  piano,  with  an  agreement  that  when  and  not  until  the  rent 
amounts  to  a  specified  sum  the  piano  should  become  his  property,  has  no 
attachable  interest  before  the  payment  of  the  full  sum;  the  question 
whether  the  owner,  by  allowing  the  hirer  to  remain  in  possession  as  ostensible 
owner,  is  estopped  from  denying  such  ownership,  is  one  of  fact ;  and  the 
burden  of  proof  of  non-fulfillment  of  the  conditions  of  sale  is  on  the  owner.* 

rpROVEB,  against  a  deputy  sheriff,  for  a  piano  levied  on  by  him 
1      by  attachment.     The  piano  came  into  the  possession  of  the 
defendant  in  the  attachment  under  the  following  agreement: 

^^  This  agreement,  made  by  and  between  Hibbard  &  Hawkins  of 
the  first  part  and  Mr.  Edward  W.  Guild  of  Providence  of  the 
second  part,  witnesseth  that  said  Hibbard  &  Hawkins  do  hereby 
lease  for  the  period  of  one  month  from  date,  and  from  month  to 
month  thereafter  (so  long  as  the  stipulations  herein  are  performed, 
and  the  payments  hereinafter  specified  are  duly  made)  to  said  party 
of  the  second  part,  a  Decker  Bros,  piano,  numbered  2034  for  the 
Slim  of dollars  in  advance,  and  ten  dollars  per  week  there- 
after, to  be  paid  to  them  at  their  office  on  the  second  day  of  each 
week  for  the  use  thereof;  agreeing,  however,  that  when  the  sum  of 
$525  shall  have  been  paid  for  the  use  of  said  piano  by  said  advance 
and  monthly  payments  or  otherwise,  they  will  then  sell  ana  deliver 
to  the  party  of  the  second  part  said  piano  with  a  good  and  effectual 
bill  of  sale  thereof. 

*'And  said  party  of  the  second  part  hereby  pays  the  sum  of 

■  ■  ■■        ■  ■  ■  ■       ■  ■      .  mmmmm 

*  See  Laiham  t.  Sumner  (89  ni.  888),  81  Am.  Bep.  79,  and  note,  81. 
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dollars  in  advance  and  agrees  to  hire  and  pay  for  the  use  of 


said  piano  from  week  to  week  as  aforesaid,  $10  on  each  respective 
second  day  of  the  weeks,  until  the  full  amount  of  the  price  above 
named  ($525)  shall  have  been  paid.  In  case  of  failure  to  make 
said  payments,  or  any  of  them,  said  party  of  the  second  part  agrees 
to  deliver  up  said  piano  to  Hibbard  &  Hawkins  or  their  order,  in 
as  good  condition  as  the  same  now  is,  reasonable  ase  and  wear 
thereof  excepted;  in  which  case,  or  in  case  of  a  violation  of  any  of 
the  agreements  herein  mentioned,  I  hereby  authorize,  empower, 
and  direct  the  said  Hibbard  &  Hawkins,  or  their  agent,  to  enter 
the  premises  wherever  said  piano  may  be  and  take  and  carry  the 
same  away;  and  I  hereby  exonerate  the  said  Hibbard  &  Hawkins^ 
their  servants  and  agents,  of  and  from  all  and  any  claim  for  dam- 
ages which  I  might  have  against  said  Hibbard  &  Hawkins,  their 
servants  or  agents,  or  any  or  either  of  them,  for  so  doing;  it  being 
agreed  by  the  parties  hereto,  that  until  the  full  price  of  said  piano 
has  been  paid  as  above,  it  is  the  property  of  Hibbard  &  Hawkins, 
and  is  not  to  be  removed  from  289  Pine  street  without  their  con- 
sent ;  nor  be  secreted,  disposed  of,  underlet,  or  attempted  to  be  sold; 
nor  be  injured  by  misuse  or  neglect  or  by  improper  management. 
"In  witness  whereof  we  hereunto  subscribe  our  names. 

"Edgar  W.  Guild, 

^^  Hibbard  &  Hawkiks." 
February  12,  1872. 

The  defendant  had  judgment  below. 

Daniel  R.  Ballou,  for  plaintiff. 

Dexter  B.  Foifsr,  for  defendant. 

DuRFEE,  C.  J.  The  first  ground  assigned  for  a  new  trial  is  that 
the  court  instructed  the  jury  that  the  plaintiff  was  not  entitled  to 
recover,  if  the  defendant,  when  he  took  the  piano,  was  acting  as 
agent  for  the  general  owner;  whereas  the  plaintiff  claimed,  and  re- 
quested the  court  to  charge,  that  the  plaintiff  acquired  a  special 
property  in  the  piano  by  the  attachment  which  would  entitle  him 
to  maintain  his  action. 

It  is  manifest  that  the  plaintiff  could  not  acquire  any  property 
in  the  piano,  otherwise  than  by  estoppel,  unless  Guild  had  a  prop* 
Brty  in  it  which  was  liable  to  attachment     But  Goild  had   no  at- 
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tachable  property  in  it;  for  by  the  terms  of  the  contract  under 
which  ho  received  the  piano  it  was  to  remain  the  property  of  the 
Tenders  until  it  was  fully  paid  for  as  stipulated,  and  at  the  time  of 
the  attachment  only  $175  of  the  $525,  which  under  the  contract 
ought  to  have  been  paid  for  it  two  years  previously,  had  been  paid. 
Guild  therefore  had  merely  a  possession  of  the  piano,  but  no  right 
in  it,  unless  possibly  he  might  still  in  equity  have  a  right  to  com- 
plete the  purchase  by  paying  the  residue  of  the  price  with  interest. 
But  such  a  right,  even  if  it  existed,  would  not  be  a  right  of  prop- 
erty but  merely  a  right  resting  in  contract,  and  would  not  be  sub- 
ject to  attachment.  This  view  is  abundantly  supported  by 
authority.  Sage  v.  Sleutz,  23  Ohio  St.  1;  Strong  v.  Taylor ^  2  Hill, 
326 ;  Van  Hoozer  v.  Cory,  34  Barb.  9 ;  Leightoyi  v.  Stevens,  22  Me. 
252;  Ketcham  v.  Brennan,  53  Miss.  596;  Burnell  v.  Marvin,  44  Vt. 
277;  Buchmaster  v.  Smith,  22  id.  203;  Hubbard  v.  Bliss,  12  Allen, 
590;  Blanchard  v.  Cktld,  7  Gray,  155;  Little  v.  Page,  44  Mo.  412; 
Ridgetoay  v.  Kennedy,  52  id.  24;  Southern  v.  Cunningham,  11 
Rich.  533. 

The  plaintiff  contends  that  Guild  had  an  assignable  and  there- 
fore an  attachable  interest.  It  is  doubtful  if  Guild  had  any  right 
which  he  could  assign,  in  view  of  the  fact  that  the  time  for  making 
the  stipulated  payments  had  expired,  and  that  he  was  forbidden  by 
the  contract  to  sell  the  piano  or  to  suffer  it  to  go  out  of  his  posses- 
sion. But  admitting,  causa  argument},  that  the  piano  might  have 
been  sold  or  assigned  by  Guild,  the  purchaser  or  assignee  could  cer- 
tainly not  acquire  any  greater  right  than  Guild  himself  had,  which 
at  the  utmost  was  merely  an  equitable  right  resting  in  contract  to 
complete  the  purchase,  and  not  such  a  vested  right  of  property  as 
could  be  attached.     See  cases  before  cited. 

[Omitting  unimport:;nt  points.] 

The  fourth  ground  i3,  that  the  plaintiff  requested  the  court  to 
instruct  the  jury  that  the  time  for  paying  for  the  piano  as  stipu- 
lated having  expired,  it  could  be  extended  only  by  a  new  agreement 
in  writing,  and  that  without  an  extension  the  owner  had  been  guilty 
of  ]aches  in  suffering  the  apparent  ownership  to  remain  in  Guild  ; 
and  this  instruction  the  court  refused.  It  is  argued  that  the 
neglect  of  the  owner  for  two  years  to  enforce  the  conditions  of  the 
contract  was  calculated  to  induce  the  belief  that  the  conditions  had 
been  fulfilled  and  that  the  owner  therefore  ought  to  bo  estopped 
from  asserting  the  contrary.  But  if  a  neglect  for  two  years  was 
Vol.  XXXIV  — 80 
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calculated  to  have  this  effect^  so  would  be  a  neglect  for  less  than  two 
years.  So  that  if  the  argument  were  pressed  home,  it  would  not  be 
safe  for  the  owner  to  grant  any  indulgence  after  the  time  of  pay- 
ment had  expired.  No  cases  are  cited  to  show  that  such  is  the 
law.  We  think  that  in  any  given  case  the  question  whether  the 
conditions  of  the  contract  have  been  waived,  or  whether  the  owner 
shall  be  estopped  from  asserting  that  they  have  not  been  waived  or 
performed,  is  a  question  of  fact  for  the  jury,  to  be  determined  under 
the  instruction  of  the  court  in  view  of  all  the  circumstances,  and 
not  a  pure  question  of  law  for  the  court.  We  think  therefore 
that  the  court  did  not  err  in  refusing  the  request  Marxian  v. 
Baldwin f  17  Mass.  606;  Burbank  v.  Crooher,  7  Gray,  158;  Bone- 
steel  V.  Flack,  41  Barb.  435. 

The  last  ground  is  that  (he  court,  though  requested,  refused  to 
instruct  the  jury  that  the  piano  having  been  sold  to  Quild  on  con- 
dition, and  he  having  been  allowed  to  assume  the  apparent  owner- 
ship, the  attaching  creditor  had  a  right  to  consider  the  piano  aa 
Guild's,  and  it  was  for  the  owner  to  prove  that  the  conditions  bad 
not  been  fulfilled.  Wo  think  the  court  erred  in  refusing  this  re- 
quest. This  was  so  held  in  Leighton  v.  Stevens,  19  Me.  154.  That 
tho  contract  amounts  to  a  conditional  sale  which  becomes  absolute 
on  ]icrformance  of  tho  conditions,  see  Currier  r.  Knapp,  117  Mass. 
324. 

The  error  would  be  a  good  ground  for  a  new  trial  if  there  were 
the  slightest  reason  for  believing  the  plaintiff  had  been  injured  by 
iL  But  the  defendant  had  submitted  testimony,  which  was  entirely 
uncontradicted,  that  only  $175  of  the  t525  which  was  to  be  paid 
for  the  piano  had  in  fact  been  paid,  so  that  if  the  court  had  given 
tho  instruction,  it  would  have  been  its  duty  to  call  attention  to  the 
testimony  and  to  the  fact  that  it  was  uncontradicted,  and  the  result 
would  undoubtedly  have  been  the  same.  Inasmuch,  therefore,  as 
the  erroneous  instruction  did  no  harm,  we  do  not  think  a  new  trial 
should  be  granted  on  account  of  it.  Edmonson  v.  MackMy  2  T.  B. 
4;  Waters  v.  Waters,  26  Md.  53 ;  Johnson  v.  Blaekman,  11  Conn. 
342;  Evans  v.  Commercial  Mut.  Ins.  (7o.,  6  R  I.  47. 

New  trial  denied  and  judgment  for  defendant  an  ihe 
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(12  R.  I.  266.) 

Contract  —  vcUidUy  —  Ux  lod. 

An  action  lies  in  Bbode  Island  for  breach  of  contract  of  sale  of  goods,  the  con- 
tract  being  made  there  and  valid  there,  but  the  goods  to  be  delivered  in  New 
York,  where  tlie  contract  was  invalid  by  the  statute  of  frauds.* 

ASSUMPSIT.    The  opinion  states  the  case.     The  plaintiff  had 
judgment  below. 

Z.  0,  Slocuin,  for  plaintiff. 
Charles  E,  Gorman,  for  defendant. 

DuuFEE,  G.  J.  This  is  assumpsit  for  damages  for  breach  of  con- 
tracts On  trial  to  the  jury,  the  plaintiff  submitted  testimony  to 
show  that  on  the  20th  of  July,  1876,  at  Providence,  in  Rhode 
Island,  he  sold  to  the  defendant,  or  entered  into  an  oral  agreement 
with  the  defendant  to  sell  him,  two  hundred  barrels  of  Canaan 
lime  at  tl.60  per  barrel,  to  be  delivered  at  the  foot  of  Spring 
street  in  the  city  of  New  York,  the  lime  then  being  in  process  of 
manufacture  in  Canaan,  Conn.,  and  that  subsequently,  in  pursu- 
ance of  the  contract,  the  lime  was  shipped  to  and  delivered  at  the 
foot  of  Spring  street  in  New  York  city,  and  notice  given  of  its 
delivery  to  the  defendant,  but  that  the  defendant  refused  to  accept 
it.  The  lime  was  afterward  sold  at  a  loss  and  this  action  brought 
to  recover  damages. 

The  defendant  submitted  in  evidence  a  statute  of  the  State  of 
New  York,  which  provides  that  "every  contract  for  the  sale  of  any 
goods,  chattels  or  thing  in  action,  for  the  price  of  fifty  dollars  or 
more,  shall  be  void,  unless  a  note  or  memorandum  of  such  contiuct 
be  in  writing  and  be  subscribed  by  the  parties  to  be  charged 
thereby,  or  unless  the  buyer  shall  accept  and  receive  part  of  such 
goods  or  the  evidences,  or  some  of  them,  of  such  things  in  action, 
or  unless  the  buyer  shall  at  the  time  pay  some  part  of  the  purchase- 
money/' 

•  See  Bell  t.  Packard  (S»  Xe.  106),  81  Am.  Bep .  261. 
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The  defendant  thereupon  requested  the  court  to  charge  the  jury, 
that  as  the  contract  was  to  be  performed  in  the  State  of  New  York, 
its  validity  and  construction  were  to  be  judged  by  the  law  of  tho 
place  of  performance,  to  wit,  New  York,  and  that  therefore,  the 
contract  being  void  in  New  York,  the  plaintiff  could  not  recover. 
The  court  refused  to  charge  as  requested,  but  did  charge  that  tho 
plaintiff  could  recover  upon  the  contract,  if  otherwise  entitled,  not- 
withstanding the  contract  was  not  in  writing,  the  contract  being 
valid  in  Rhode  Island,  the  place  where  it  was  made.  To  this  charge 
the  defendant  excepted,  and  now  petitions  for  a  new  trial,  the  jury 
having  returned  a  verdict  against  him. 

The  case  presents  the  question  whether  the  validity  of  a  contract, 
in  respect  of  the  form  or  mode  of  contracting,  depends  on  the  law 
of  the  place  where  it  is  made  or  on  the  law  of  the  place  where  it  is 
to  be  performed ;  or  indeed,  whether  tho  contract,  if  it  conforms 
to  either  law,  may  not  be  enforced.  No  question  is  made  but  that 
tho  contract  in  suit  is  valid  in  Rhode  Island,  if  resort  may  be  had 
to  the  law  of  Rhode  Island  to  determine  its  validity. 

There  is  some  conflict  and  confusion  of  authority  on  the  ques- 
tion, but  in  the  recent  decision  of  Scudder  v.  Union  National  Bank^ 
1  Otto,  406,  Mr.  Justice  Hunt,  in  delivering  tho  unanimous  judg- 
ment of  the  Supreme  Court  of  the  United  States,  holds  the  follow- 
ing language,  to  wit :  "Matters  bearing  upon  the  execution,  the 
interpretation,  and  the  validity  of  a  contract,  are  determined  by 
the  law  of  the  place  where  tho  contract  is  made.  Matters  connected 
with  its  performance  are  regulated  by  the  law  prevailing  at  the 
place  of  performance.  Mattera  respecting  the  remedy,  such  as  the 
bringing  of  suits,  admissibility  of  evidence,  statutes  of  limitation, 
depend  upon  the  law  of  the  place  where  the  suit  is  brought.'*  Ac- 
cordingly, in  Scudder  v.  Union  National  Bank  the  court  held  that 
a  bill  of  exchange  drawn  in  Illinois  upon  a  firm  in  Missouri,  and 
orally  accepted  in  Illinois,  where  such  an  acceptance  is  valid,  waa 
binding  upon  the  drawees,  though  an  acceptance  in  Missouri  would 
not  have  been  binding  unless  made  in  writing. 

Where  a  contract  is  entered  into  in  one  State  to  be  performed  iu 
another,  there  are,  it  has  been  said,  two  hex  contraclus,  the  /octr« 
celebrnti  contractus  and  the  locus  solutionis ;  and  the  law  of  the 
former  governs  the  interpretation,  nature,  and  validity  of  the  con* 
tract,  that  of  the  latter  its  performance.  A  contract,  however,  may 
be  valid  by  the  law  of  both  places,  and  yet  fail  practically,  if   the 
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/ea;  /ori  does  not  permit  its  enforcement.  Leroux  v.  Brown,  12 
(.'.  B.  801. 

The  rule  thus  laid  down,  considered  as  a  rnle  for  personal  con- 
tracts, though  it  is  at  yariauce  with  many  dicia  and  decisions,  is 
well  supported  on  authority.  Dacosta  v.  Davis,  24:  N.  J.  Law, 
319;  Cooper  v.  Waldegrave,  2  Beav.  282;  Vidal  v.  Thompson,  11 
Marf.  23  ;  At/?nar  v.  Sheldon,  12  Wend.  439  ;  Chapman  v.  Robert- 
son, 6  Pai.  627,  634 ;  Bain  v.  Whitehaven,  etc.  Railway  Co,,  3  H. 
L.  1;  Van  Reimsdyk  y,Kane,  1  Gall.  371 ;  Whart.  Oonfl.  of  Laws, 
§  401,  p.  676 ;  Stoic's  Confl.  of  Laws,  §  234,  seq. 

There  are  cases  which  go  further  and  hold  that  a  contract  made 
ill  good  fuith  in  one  State  to  be  performed  in  another  will  be  up- 
held if  it  conforms  to  the  law  of  either  State.  In  making  such 
contracts,  it  is  argued,  the  parties  may  have  in  view  either  the  law 
of  the  State  where  the  contract  is  made  or  the  law  of  the  State 
where  it  is  to  be  performed  ;  and  therefore  the  contract,  if  made 
in  good  faith  without  any  design  to  evade  the  law,  ought  to  be  al- 
lowed and  enforced  according  to  its  presumable  intent,  ut  res  magis 
valeat  quam  pereat.  This  rule  has  been  applied  especially  to  stipu- 
lations for  interest  on  contracts  for  the  payment  of  money,  and  is 
commended  by  Professor  Parsons  as  reasonable  and  just.  Fisher 
T.  Otis,  3  Chand.  83  ;  Depau  v.  Humphreys,  8  Mart.  N".  S.  1 ; 
Cromwell  v.  County  of  Sac,  6  Otto,  51  ;  Bolton  v.  Street,  3  Cold.  31; 
2  Pars,  on  Cont.  583  ;  Whart.  Confl.  of  Laws,  §  507. 

The  case  at  bar,  however,  involves  the  validity  of  the  contract 
in  matter  of  form  rather  than  of  substance,  and  seems  to  fall  more 
appropriately  under  the  former  rule  than  the  latter  ;  but  it  is  im- 
material whether  the  former  or  the  latter  is  applied,  for  the  con- 
tract in  suit  is  valid  under  either  of  them. 

We  think  the  charge  of  the  court  should  be  sustained  and  a  new 
trial  denied. 

Petition  dismissed. 
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Carpenter  v.  McLadghlik. 

lis  B.  1.  sn ) 

NtgotUtbU  iiutramtntt — iadorier  b^ort  uttennet —  mrtlf. 

One  who  ka  saretj  and  before  utterance  tDdonea  a  note  payable  to  anoUMr  im 
liable  to  the  payee  aa  a  Joint  maker,  Although  the  payaa  )uww  him  !<■  be  a 

ACTION  ou  a  promiSBor;  cote.    The  opinion  states  the  case. 
The  plaintiff  had  jadgment  below. 

Elitha  V.  MoTw/y  for  plaintiff. 

Charles  H.  Farkhurst,  for  defendant. 

DcRFEE,  0.  J.  This  is  a  petition  for  the  new  trial  of  an  aoti<Hi 
on  a  negotiable  promissory  itote,  dated  May  %7,  1871,  for  $380.10, 
made  by  one  Michael  Phalen, pttjablo  four  months  after  date  to  the 
ordf^r  of  the  plaintiff's  firm  at  bank.  The  note  was  a  second  re- 
newal of  a  note  given  for  a  balance  due  for  materials  sold  by  the 
plaintiffs  Srm  to  Phalen,  and  the  defendant  wrote  bis  name  upon 
the  back  at  the  time  it  was  m»de  and  before  it  was  delivered.  The 
note  was  not  paid  at  maturity,  was  not  protested,  and  no  notice 
was  given  the  defendant  of  its  non-payment. 

On  trial  to  the  jury  the  defendant  offered  to  prove  that  the 
plaintiff  knew  when  he  i-eceived  the  note  that  he,  the  defendant, 
was  in  fact  surety  for  Phalen,  and  that  if  he  had  been  notified  of 
the  non-payment  by  Phalen,  he  could  have  secured  himself,  inas- 
much as  Phalen  then  had  ample  property,  and  that  when  some 
five  years  afterward  he  was  called  on  for  payment  Phalen  had 
become  insolvent,  so  that  by  reason  of  the  delay  and  the  omissioQ 
of  notice  he  had  lost  his  opportunity  of  indemnity. 

The  court  ruled  that  the  facts  which  the  plaintiff  offered  to 
prove  would,  if  proved,  constitute  no  defense.  The  jury  retnrned 
a  verdict  for  the  plaintiff  for  11*^1 .50.  The  defendant  petitioaa  foe 
a  new  trial  for  error  iu  the  ruling. 

It  has  been  decided  in  this  State  that  a  person  who  indorse  « 

•See  ITtadicr  r.  SlaienK  («  Conn.  6IU,  SS  Am.  Bap.  St. 
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note  pajablo  to  another,  at  the  time  it  is  made,  is  to  the  payee  a 
joiut  and  sevenil  promisor  with  the  maker,  although  but  a  surety 
as  l)etween  himself  and  the  maker,  and  that  he  is  not  entitled  to 
notice  of  non-jniymcnt  by  tlie  maker  to  charge  him  with  liability. 
Mathewsou  v.  Sprague,  1  R.  I.  8;  Perkins  v.  Barstow,  6  id.  595; 
Many/.  t£  McrcJiants*  Bank  v.  Follett^  11  id.  92.    It  is  not  inti- 
mated in  cither  of  the  coses  above  cited  that  it  would  make  any 
difference  in  the  rule  if  it  were  proved  that  the  payee  knew  when 
he  received  the  note  that  the  person  so  indorsing  it  was  in  ts^i^  as 
between  himself  and  the  maker,  only  a  surety;  but  on  the  contrary, 
in  Maihewsoa  v.  Sprague^  it  is  taken  for  granted  that  any  person 
who  signs  his  name  across  the  back  of  a  note,  the  face  of  which  is 
signed   by  another,  is  a  surety  for  the  latter.    And  in  our  opinion, 
such  a  person  remains  an  original  promisor  to  the  payee,  directly 
and  primarily  liable  to  him,  notwithstanding  the  payee's  knowledge 
of  his  suretyship,  and  is  not,  merely  because  of  such  knowledge, 
entitled  to  notice  of  non-payment  by  his  co-promisor.    Bond  v. 
StorrSy  13  Conn.  412;  'Hunt  v.  Adams,  5  Mass.  358;  4  Am.  Dec. 
68;  Union  Bank  of  Weymouth  v.  Willis,  8  Mete.  504;  Inksterr.  First 
National  Bank  of  Marshall,  30  Mich.  143;  Bryant  v.  Eastman^  7 
Cush.  111. 

In  the  case  at  bar,  however,  there  was  not  only  no  notice  given 
of  non-payment  by  the  principal  maker,  either  when  it  first  occur- 
red or  subsequently,  but  tliere  was  a  delay  of  several  years  in  mak- 
ing demand  for  payment  on  the  defendant,  whereby  the  defendant 
has  lost  his  opportunity  of  indemnity,  and  the  question  is  whether 
this,  taken  all  together,  is  not  such  laches  and  delinquency  as 
releases  the  defendant  from  his  liability. 

Wc  think  the  question  must  be  answered  in  the  negative.    It  is 
the  business  of  tlie  surety,  being  maker  as  well  as  surety,  to  see  to 
it    that  the  note  is  paid.     He  cannot  lie  by  until   his  principal 
becomes  insolvent  and  then  throw  the  loss  upon  the  creditor.    A 
mere  omission  to  notify  the  surety  of  the  principal's  default,  in  the 
absence  of  any  special  obligation  to  notify  him,  or  a  mere  delay  or 
omission  to  sue  the  principal,  in  the  absence  of  any  binding  con- 
tract to  delay  or  omit  to  sue  him,  or  any  request  by  the  surety  to 
sue  him,  will  not  release  the  surety,  even  though,  in  consequence 
of  his  reliance  upon  the  diligence  of  the  creditor,  he  loses  his  oppor- 
tuiiity  for  indemnification.    Allen  v.  Brown,  124  Mass.  77;  United 
SliUes  V.  Simpson,  3  Penn.  437;  Pricey.  Kirkham,  3  H.  &  0.  437. 
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The  defendant  refers  to  Carpenter  v.  Kingy  9  Meta  511,  and 
Home  V.  BodweUy  5  Gray,  547.  There  was  in  both  those  cases 
something  more  than  mere  delay  or  passivity  on  the  part  of  the 
creditor.  In  the  first  case  the  surety  was  informed  by  the  creditor 
that  he  had  been  paid,  and  relinquished  security  which  the  princi- 
l)ul  had  given  him  in  consequence.  In  the  second  case  the  creditor 
extended  the  time  of  payment,  without  the  surety's  consent,  by  a 
binding  agreement  with  the  principal.  The  cases  differ  materially 
from  the  case  at  bar.  In  Home  v.  Bodwell  the  court  says  that  a 
mere  omission  to  sue  the  principal,  in  the  absence  of  any  binding 
contract  for  an  extension  of  credit,  will  not  discharge  a  surety. 

A  new  trial  must  be  denied  and  judgment  entered  for  the  plaint* 

iff  on  the  verdict. 

Petition  dismissed* 


Shubtleff  v.  Millard. 

(12  R.  L  878.) 

Infancy  —  repuduition  of  cantrcust  —  recovtry  of  money  paid, 

A  minor  mar  recover  money  volantarilj  paid  by  him  on  a  oontiact  which  he 
has  repudiated,  and  from  which  he  derived  no  benefit,  without  dedaeUaii 
for  damages  for  the  rescission. 

ASSUMPSIT.     The  opinion  states  the  case.     The  plaintiflf  had 
judgment  below. 

Rollin  Mathewson  <&  Nathan  W.  TAttlefieldy  for  plain tifiL 
Nicholas  Van  Slych  t^  Henry  J,  Dubois,  for  defendant. 

Potter,  J.  The  plaintiff,  a  minor,  sues  to  recover  back  the  Bum 
of  forty  dollars  which  he  paid  the  defendant  as  the  percentage 
required  to  be  paid  down  for  property  struck  off  to  him  at  an 
auction  sale.  The  defendant  contends,  first,  that  it  having  been  a 
voluntary  payment  the  plaintiff  cannot  recover  it  back  ;  second, 
that  if  he  is  entitled  to  recover  it  back,  the  defendant  should  be 
allowed  to  deduct  for  the  expense  and  trouble  which  he  has  been 
put  to  by  the  plaintiff's  rescinding  the  contract.  1  Pars,  on  Cent., 
ch.  17,  g  5,  ♦322  (6th  ed.),  1873,  lays  down  the  law  on  the  first  point 
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broadly  as  claimed  by  the  defendant.  ''If  an  infant  advances 
money  on  a  voidable  contract  which  he  afterward  rescinds,  ho  can- 
not recover  this  money  back,  because  it  is  lost  to  him  by  his  own 
act,  and  the  privilege  of  infancy  does  not  extend  so  far  as  to  restore 
this  money  unless  it  was  obtained  from  him  by  fraud."  He  cites 
no  authority.  The  doctrine  so  broadly  laid  down  has  been  overruled 
by  later  authorities,  and  this  passage  has  been  condemned  in  Bob- 
ifison  v.  Weeks,  56  Me.  102,  104;  still  the  last  edition  of  the  text- 
book takes  no  notice  of  the  fact 

In  one  of  the  earliest  cases,  Earl  of  Buckinghamshire  v.  Drury, 
2  Eden,  60,  72,  Lord  Mansfield  did  use  language  similar  to  this; 
but  the  case  was  on  the  point  whether  a  feme  covert  could  be  barred 
of  her  dower  by  jointure  settled  on  her  while  under  age.  Lord 
Hardwickb  and  Mansfield  and  Sir  John  Wilmot  concurred  in 
the  decision  of  that  case,  but  it  has  been  disapproved  since.  See, 
in  relation  to  that  case,  Wilmot's  Notes  of  Opinions,  177,  226; 
Milner  v.  Lord  ffarewood,  18  Ves.  Jr.  259,  271. 

In  Zouch  e  dtmiss.  Abbot  v.  Parsons,  A.  D.  1765,  3  Burr.  1794, 
compare  1  Evans*  Decisions,  Ml,  Lord  Mansfield  laid  down  many 
of  the  general  rules  drawn  from  the  decisions,  which  have  since 
substantially  prevailed,  and  also,  it  is  believed,  first  used  the  ex- 
pression that  the  privileges  of  infancy  were  given  as  a  shield  and  not 
as  a  sword,  which  has  become  a  maxim  in  this  branch  of  the  law. 

Macpherson,  in  his  work  on  Infancy,  page  484,  also  cited  in  Med- 
bury  V.  Wairous,  7  Hill,  110,  114,  lays  down  as  law  that  if  a  minor 
contracts  for  an  estate  and  pays  a  deposit  he  cannot,  in  the  absence 
of  fraud,  recover  it  back.  But  he  cites  no  case.  But  on  page  489 
the  case  of  Wilson  v.  Kearse,  Peakc's  Add.  Cas.  196,  at  Nisi  Prius, 
is  cited,  where  Lord  Kenyon  is  reported  to  have  once  used  language 
similar  to  that  we  have  quoted  from  Parsons,  that  if  a  minor  pays 
money  voluntarily  he  cannot,  if  there  is  no  fraud,  recover  it  back. 
But  there  is  no  full  nor  reliable  report  of  this  case. 

The  case  of  Holmes  v.  Blogg,  8  Taunt.  608,  also  in  2  J.  B.  Moore, 
552,  was  this:  The  infant  had  paid  a  premium  for  a  lease  and  had 
occupied  the  leased  premises  until  he  came  of  age,when  he  quitted  the 
premises  and  sued  to  recover  the  money  back.  The  court  held  that 
having  paid  money  on  a  valuable  consideration,  and  having  par- 
tially enjoyed  that  consideration,  he  could  not  recover  it  back.  Chief 
Justice  OiBBS  does  indeed  say  that  '^having  paid  the  money  with 
his  own  hand*'  he  **  cannot  recover  it  back  again." 
Vol.  XXXIV  — 81 
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In  Corpe  v.  Overton,  10  Bing.  252,  the  court,  holding  that  the 
plaintiff  might  recover  back  money  paid,  expressly  say  that  they 
do  not  impeach  tlie  decision  in  Holmes  t.  Blogg.  In  Corpe  y. 
Overton,  Corpe  agreed  to  form  a  partnership,  and  paid  down  £150, 
to  be  forfeited  if  he  failed  on  coming  of  age  to  execute  a  proper 
partnership  agreement.  He  rescinded  the  contract  and  sued  for 
the  money  back,  having  received  no  advantage  whatever  from  the 
agreement.  In  deciding  this  case,  Bosakquet,  J.,  said  that  the 
court  used  strong  expressions  in  Holmes  v.  Blogg,  but  we  must  look 
.  not  to  the  expressions  alone  but  to  the  facts  to  which  they  were 
applied.  And  see  also  as  to  the  language  used  by  Gibbs,  G.  J.,  in 
Holnies  v.  Blogg,  Riley  v.  Mallory,  33  Conn.  201,  207,  and  Robinr 
son  V.  Weeks,  56  Me.  102,  as  to  the  true  ground  of  decision  in  that 
case. 

The  case  of  McCoy  v.  Huffman,  8  Cow.  84,  A.  D.  1827,  was  a 
case  where  an  infant  had  agreed  to  purchase  land  and  had  paid 
in  money  and  work  toward  it  and  sued  to  recover  for  that.  The 
court  decided,  on  the  authority  of  Holmes  v.  Blogg,  that  he  could 
not  recover. 

In  Medbury  v.  Watrous,  7  Hill,  110^  A,  D.  1845,  the  plaintiff,  a 
minor,  agreed  to  buy  a  house  and  land  of  the  defendant,  and  had 
in  part  payment  done  work  while  a  minor  for  the  defendant  to  the 
value  of  t70.20.  He  never  had  possession  of  nor  received  any 
thing  from  the  house,  but  on  becoming  of  age  sued  to  recover  the 
value  of  his  work.  The  case  of  M'Coy  v.  Huffman  was  relied  on 
for  the  defendant,  but  the  court  overruled  it  And  they  distinguish 
it  from  the  case  of  Holmes  v.  Blogg,  and  approve  of  CarpeT.  Otsxr^ 
ton,  and  held  that  the  plaintiff  should  recover.  The  case  is  very 
ably  stated.  It  was  decided  when  the  Supreme  Court  of  New  York 
was  the  Supreme  Court  of  the  whole  State,  and  was  composed  of 
Nelson,  Beardsley,  and  Bronson. 

Robinson  v.  Weeks,  56  Me.  102,  was  a  suit  to  recover  back  money 
paid  by  the  plaintiff  while  a  minor  for  a  share  of  stock  in  a  land 
and  petroleum  company.    The  share  had  never  been  transferred  to 
him.     He  renounced  the  contract  within  a  fortnight  after  coming 
of  age.    He  did  not  return  the  receipts  for  the  money,  but  offered 
to  assign  over  to  the  defendant  all  his  interest  in  the  company.  The 
case  was  tried  before  the  full  court.  The  court  held  that  the  plami- 
iff  could  not  recover  without  returning  the  consideration  if  it 
in  existence  or  under  his  control,  but  that  the  receipts  were  of 
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Talue  except  as  evidences  of  payment.  *'  The  protection  which 
the  law  supposes  the  infant  to  need  is  just  as  much  required 
against  the  improvidence  which  has  paid  out  as  against  that  which 
only  promises  to  pay^  and  where  it  can  be  given  without  convert- 
ing the  shield  into  a  sword  it  should  be  given.''  Judgment  for  the 
plaintiff. 

The  weight  of  authority  and  we  think  of  reason  is,  that  it  is  no 
defense  that  the  minor  voluntarily  paid  the  money,  and  that  when 
he  has  received  no  benefit  from  the  contract  he  has  a  right  to  re- 
cover it  back. 

Excellent  remarks  on  the  classification  of  minors'  contracts  are' 
contained  in  Reeve's  Dom.  ReL,  quoted  and  approved  in  Rihy  v. 
MaUary,  33  Conn.  201 ;  also  in  Robinson  v.  WeekSy  56  Me.  102, 106 
See,  also,  Price  v.  Furman,  27  Vt  268. 

Bat  it  has  been  argued  that  if  the  plaintiff  can  recover,  there 
should  be  a  deduction  made  for  any  expenses  which  the  defendant 
has  been  put  to. 

In  Moses  v.  Sievens,  2  Pick.  332,  the  plaintiff,  a  boy  of  eighteen 
years,  agreed  to  work  for  the  defendant  for  three  years  and  the  de- 
fendant was  to  clothe  him,  etc.,  and  at  the  end  of  the  time  was  ta 
pay  him  tl20.     He  worked  three  months  and  left  without  cause  of 
complaint;  the  defendant  subsequently  paid  the  plaintiff  t2,  which 
he  took  in  satisfaction.    The  plaintiff  sued  for  his  work  on  a  quan' 
turn  meruit.    The  judge  charged  that  he  was  entitled  to  what  his 
services  were  worth  to  the  defendant,  and  that  the  defendant  was 
not  entitled  to  deduct  any  damages  for  breach  of  the  contract  be- 
fore the  plaintiff's  coming  of  age,  but  that  if  the  defendant  was 
injured  by  the  sudden  termination  of  it  without  notice,  the  jury 
might  deduct  the  aniount  of   the  injury.     On  arguing  the  excep- 
tions it  was  contended  that  the  contract,  being  for  the  infant's 
benefit,  was  binding,  and  that  the  doctrine  of  entirety  of  contract 
applied  to  infants  as  well  as  adults.     The  court  held  the  charge 
correct,  that  the  jury  should  give  what  under  all  the  circumstances 
the  services  were  worth,  making  allowance  for  any  injury,  and  that 
that  was  the  reasonable  and  lawful  course. 

It  is  claimed  that  the  case  of  Moses  v.  Stevens  was  overruled  in 
Maasacbusetts  by  the  case  of  Vent  v.  Osgood,  19  Pick.  572.  In 
the  last  case  the  plaintiff,  a  minor,  shipped  as  a  seaman  for  a  voy- 
ag^e,  and  deserted  before  the  end  of  the  voyage,  without  fault  on  the 
part  if  the  mas^r^  and  sued  for  his  wages.    The  plaintiff  claimed 
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on  quantum  meruit  for  his  services.  The  defendant  contended 
that  the  effect  of  the  minor's  avoidance  of  the  contract  was  pros- 
pective only,  and  that  as  he  had  not  i)erformed  it  he  could  not  re- 
cover for  past  services,  and  Weeks  v.  Leighton,  5  N.  II.  343,  was 
cited  as  authority  for  applying  the  doctrine  of  entirety  of  conti-act 
to  a  minor  as  well  as  to  an  adult.  Those  were  the  facts  and  the 
points  made,  and  no  claim  was  made  for  a  deduction  for  damages 
as  was  made  in  Moses  v.  Stevens.  The  points  presented  to  the 
court  were  essentially  different  So  far  from  its  being  overrnled  in 
Massachusetts,  the  doctrine  of  Moses  v.  Stevens  is  recognized  in 
Oaffney  v.  Hayden,  110  Mass.  137;  s.  c,  14  Am.  Sep.  580,  and  in 
Breed  r.  Judd,  1  Qray,  455.  Thomas,  J.,  in  delivering  the  opinion 
of  the  court,  says  that  the  only  question  in  the  case  was  the  ques- 
tion of  the  entirety  of  the  contract;  and  that  if  a  case  like  Vent  t. 
Osgood  should  again  arise,  ^*  the  grounds  on  which  its  decision  is 
based  might  need  reconsideration."  See,  also,  as  to  this  case  of 
Vent  V.  Osgood^  remarks  in  Medbury  v.  WcUi'Ous,  1  Hill,  110,  115. 

In  the  case  of  Judkins  v.  Walker,  17  Me.  18,  the  court  lay  down 
the  rule  to  be  in  cases  of  suits  for  services,  to  allow  for  the  benefit 
conferred  beyond  any  injury  occasioned,  just  as  if  there  had  been 
no  special  contract  "This  secures  to  each  what  may  be  proved  to 
be  equitable  and  fair  under  all  the  circumstances." 

In  the  case  of  Tliomas  v.  Dike^  11  Vt  5^73,  the  court,  by  Wil- 
liams, C.  J.,  say  that  they  are  inclined  to  adopt  the  rule  of  Moses 
v.  Stevens^  and  that  in  a  community  where  so  much  work  and  labor 
is  done  by  persons  under  age,  it  would  be  unsafe  if  it  was  not 
adopted;  and  in  Hoxie  v.  Lincoln^  25  id.  20G,  the  court,  by  Redfieldi, 
C.  J.,  in  their  opinion  quote  and  approve  the  rule  recognized  in 
Thomas  v.  Dike,  that  the  minor  is  to  recover  for  his  services  "  what 
they  are  reasonably  worth,  taking  into  consideration  the  injury  to 
the  other  party." 

Of  the  New  Hampshire  cases  cited,  Weeks  v.  Letghton^  5  N.  H 
343,  seems  to  have  been  decided  on  the  ground,  formerly  so  gen* 
erally  applied,  of  entirety  of  contract  and  precedent  condition.  It 
was  there  held,  the  minor  could  not  recover  if  he  left  the  defend- 
ant's service  before  the  expiration  of  the  time.  In  Britton  v.  Twr* 
ner,  0  N.  H.  481,  the  court  decided  against  applying  this  doctrine 
even  in  case  of  an  adult,  thus  impliedly  overruling  the  case  of 
Weeks  v.  Leighton,  and  allowed  the  plaintiff  to  recover  on  a  quanr' 
turn  meruit.     And  in  Lufkin  v.  Mayall,  25  N.  H.  82,  the  court 
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expressly  overrule  Weeks  v.  Leighton^  and  hold,  that  as  under  Brit' 
ion  V.  Turnery  an  adult  is  allowed  to  recover  on  a  quantum  meruit^ 
after  allowing  a  fair  indemnity,  it  is  still  more  just  to  apply  the 
rule  to  the  case  of  a  minor  plainti£F.  The  rule  thus  laid  down 
amounts  to  no  more  than  this:  that  he  is  to  recover  the  reasonable 
worth  of  his  services  to  the  defendant,  which  would  necessarily  in- 
clude a  consideration  of  any  injury  done,  and  as  so  stated  it  is  rea- 
sonable and  well  supported  by  the  authorities. 

On  the  other  side,  against  allowing  any  deduction,  are  Wliitmarsh 
V.  Ilally  3  Den.  375,  and  Derocher  v.  Contine7ital  Mills,  58  Me.  217; 
s.  c,  4  Am.  Rep.  286. 

In  the  latter  case  the  plaintiff  had  agreed  to  work  in  a  mill  for  at 
least  six  months  and  not  to  leave  without  giving  two  weeks'  notice. 
She  worked  a  part  of  the  time  and  left  without  notice.  The  court 
say  the  question  is  whether  she  is  liable  to  have  the  damage  occa- 
sioned by  not  giving  the  notice  deducted.  **  To  compel  the  minor  to 
make  good  the  loss  occasioned  by  non-performance  of  his  contract  is 
virtually  to  enforce  the  contract."  'No  suit  could  be  maintained 
against  the  infant  for  a  breach  of  it,  they  say,  and  to  allow  a  deduc- 
tion for  damages  seems  to  be  equivalent  to  that.  And  they  held 
that  the  true  rule  was  that  of  Robinson  v.  Weeks,  56  Me.  102. 

On  this  we  remark  that  no  case  has  held  that  damages  must  be 
deducted  for  not  giving  any  notice  specially  contracted  for,  or  not 
working  out  the  whole  time  of  the  contract.  But  it  is  a  very  dif- 
ferent thing  to  hold  that  there  being  no  binding  contract  the 
plaintiff  may  recover  a  reasonable  compensation,  deducting  for  any 
injury  done.  And  the  rule  of  Robinson  v.  Weeks  was  laid  down  in 
a  case  of  money  paid  out  and  not  of  services  performed. 

While  we  think  therefore  that  in  cases  of  work  and  labor  done 
the  weight  of  authority  is  in  favor  of  the  rule  as  stated  by  Red- 
PIELD  in  Iloxie  v.  Lincoln,  25  Vt.  206,  there  is  no  such  reason  for 
deduction  in  the  case  before  us. 

The  present  suit  is  to  recover  money  paid.  If  the  minor  had  re- 
ceived any  consideration  or  benefit  whatever  it  would  come  within 
another  class  of  cases.  But  he  has  received  neither.  And  we 
think  the  principles  on  which  Robinson  v.  Weeks,  58  Me.  102,  and 
Medbury  v.  Watrous,  7  Hill,  110,  were  decided  apply  to  it. 

The  motion  for  a  new  trial  must  therefore  be  denied. 

Exceptions  overruled* 
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<1SR.L818.) 

Lam/Slord,  arid  tenant  —  lease — vhen  rent  due. 

Under  a  lease  for  jears  from  a  specified  daj,  rent  conditioned  to  be  payable 
quarterly  on  certain  days  is  not  due  until  after  midnight  of  such  daya. 

i  SSUMPSIT.    The  opinion  states  the  case. 

Stephen  Bseex,  for  Ordway  Bros. 

James  G*  Markland^  pro  se  ipso. 
Charles  H.  Parkhursi,  for  defendants. 

Stephen  A.  Cooke,  Jr.,  for  garnishee. 

DuBFEEy  0.  J.    The  question  in  these  cases  arises  on  the  follow* 
ing  facts,  to  wit:   One  Bainbridge  A.  Whitoomb  was  served  as 
garnishee  in  both  cases,  being  serred  in  the  first-mentioned,  Decem- 
ber 1,  1877,  at  3.15  p.  m.,  and  in  the  second,  December  3,  1877. 
The  garnishee  had  no  personal  estate  belonging  to  the  defendants 
or  either  of  them  in  his  hands  when  served,  unless  he  was  then 
indebted  to  the  defendant  Remington  in  the  sum  of  $337.50  for  a 
quarter's  rent.     The  examination  of  the  garnishee  shows  that  he 
"first  became  the  tenant  of  Remington  under  a  written  lease  dated 
August  18,  1874.     The  lease  demises  the  tenement  let  ^from  the 
first  day  of  September  now  next  ensuing,  for  and  during  the  full 
end  and  term  of  one  year  and  nine  months  thence  next  eDflning.** 
It  reserves  a  yearly  rent  of  11,350  ''by  equal  quarter-yearly  pay- 
ments during  the  said  term,  the  first  payment  thereof  to  be  made 
on  the  first  day  of  December  now  next  ensuing,''  etc.     The  tenant 
held  over  after  his  term  expired,  and  continued  to  occupy  the 
premises  until  May  31,  1878,  without  any  new  agreements     Of 
course  it  will  be  presumed  that  except  in  regard  to  time  he  held 
over  on  the  terms  of  the  original  demise. 

The  question  is,  whether  the  rent  which  was  payable  December  ]« 
1877,  was  attachable  at  3.15  of  the  afternoon  of  that  day?    Thia 
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question  depends  on  another,  to  wit,  whether  the  quarter  expired  on 
that  or  the  previous  day?  For  if  the  quarter  expired  on  that  day, 
then  the  rent,  though  payable,  was  not  due  until  after  midnight, 
and  until  due,  the  lessor  being  owner  in  fee  of  the  premises  demised, 
it  was  not  personal  estate,  but  the  lessor  dying  it  would  have  gone 
as  realty  to  his  heirs.  Glun^s  case,  10  Rep.  127;  Rockingham  y. 
Penrice,  1  P.  Wms.  177  ;  Norria  v.  Harrison^  2  Madd.  268;  Duppa 
V.  Mayo^  1  Wms/  Saund.  282,  286,  and  note  12 ;  note  to  Ex  parte 
Smyth,  1  Swanst.  342;  Taylor  on  Land.  &  Ten.,  §  391;  3  Greenl, 
Cruise,  *283-5. 

Whether  the  quarter  expired  December  1st  or  November  30th 
depends  on  the  construction  of  the  lease.  The  lease,  as  we  have 
seen,  ran  ''from  the  first  day  of  September.'^  If  the  first  day  of 
September  is  included,  the  quarter  expired  November  30 ;  if  it  is 
excluded,  the  quarter  expired  December  1.  The  day  is  to  be  included 
or  excluded  according  to  the  apparent  intention  of  the  parties  to 
the  lease;  but  if  the  demise  is  from  a  given  day  and  there  is 
nothing  else  to  indicate  the  intention,  then,  unless  there  is  some 
particular  reason  for  holding  otherwise,  according  to  the  weight  of 
authority  we  think  the  given  day  must  be  excluded.  Taylor  on 
Land.  &  Ten.,  §  78;  4  Greenl.  Cruise,  *59,  and  note;  Atkins  v. 
Sleeper,  7  Allen,  487 ;  Farwell  v.  Rogers,  4  Cush.  460;  Bemis  v, 
Leonard,  118  Mass.  502;  s.  c,  19  Am.  Sep.  470 ;  Bigelov:  v.  Willson, 
1  Pick.  485 ;  Styles  v.  Wardle,  4  B.  &  C.  908;  Clayton's  case,  5  Bep. 
1;  WM  V.  Fairmanner,  3  M.  &  W.  473;  MiUard  v.  Willard,  3  E.  L 
42;  Handley  v.  Cunningham's  Trustee,  12  Bush,  401;  Sheets  v. 
Selden's  Lessee,  2  Wall.  177,  190;  Weeks  v.  Hull,  19  Conn.  376; 
Blake  v.  Crowninshield,  9  N.  H.  304. 

The  case  of  Ackland  v.  Lutley,  8  A.  &  E.  879,  is  precisely  in 
point  There  a  house  was  demised  habendum  for  twenty-one  years 
from  March  25,  1809,  paying  rent  on  certain  days  of  which  March 
25th  was  one,  and  it  was  held  that  the  term  under  the  lease  did 
not  expire  till  the  end  of  March  25,  1830.  Lord  Deij^mak,  in  de« 
livering  judgment,  said:  **  The  general  understanding  is  that  terms 
for  years  last  during  the  whole  anniversary  of  the  day  from  which 
they  are  granted.  Indeed,  if  this  were  otherwise,  the  last  day,  on 
which  rent  is  almost  uniformly  made  payable,  would  bo  posterior 
to  the  lease." 

The  afiidavit  made  by  the  tenant  as  garnishee  indicates  that  he 
supposed  the  quarter  ended  on  the  last  day  of  November.    Why  he 
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supposed  so  does  uot  appear.     We  do  not  think  we  can  rightly  let 
his  opinion  influence  our  decision. 

Onr  decision  is  that  the  garnishee  did  not  have  any  of  the  per- 
sonal estate  of  the  defendants  or  of  either  of  them  in  his  hands 
until  after  the  first  day  of  December,  1877,  and  consequently  that 
he  is  only  liable  as  garnishee  in  the  case  of  Marhland  y.  ReniingUnu 
In  coming  to  this  conclusion  we  assume  that  the  lessor  was  the 
owner  in  fee  of  the  premises  demised.  If  he  was  merely  a  lease- 
holder we  should  have  to  consider  the  case  in  another  light. 


AuSTIlf  y.  COGGESHALL. 

Municipal  eorporcUion-^ feast  to  strangers -^if^nclion  bjf  taao^pa$fer  ^^  laehesi 

A  citj  \b  not  liable  for  the  expense  of  a  pabllc  entertainment  given  to  strangea 
upon  the  resolution  of  the  common  council,*  and  an  injunction  to  restimin 
pajment  therefor  will  issue  at  the  suit  of  a  tax-payer,  brought  after  the 
entertainment  is  given,  although  he  knew  of  the  resolution  before  the  entei^ 

tainment. 


B 
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A,  S  A,  D.  Payne  and  William  Cfilpinp  for  complainants. 

Francis  B.  Pechhaniy  Jr.,  city  solicitor  of  the  city  of  Newport^ 
for  respondent. 

DuRFEE,  C.  J.  In  the  summer  of  1878,  the  Bellerophon,  under 
the  command  of  Vice-admiral  Inglefield,  with  two  other  British 
ships  of  war,  visited  Newport  harbor,  remaining  from  Angnst  28 
until  after  September  9.  On  their  arrival  the  city  council  of  New- 
port appointed  a  committee  to  arrange  an  entertainment  for  the 
officers.  Accordingly  a  ball  and  banquet  were  given  at  the  Oceaa 
House,  September  9,  at  a  cost  of  about  $2,950,  invitations  being 
extended  to  some  ttrelve  hundred  citizens  as  well  as  to  the  offioera. 

It  is  alleged,  by  way  of  apology  for  the  city  council,  that  on  a  siini* 

~^— ■— — » 

*To  game  effect,  Hodges  y.  City  of  Buffalo,  2  Den.  110. 
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lar  visit  in  1875  a  similar  entertainment  was  given  without  objec- 
tion fix)m  anybody,  and  that  the  presence  of  the  vessels  drew  crowds 
of  visitors  to  the  city  to  the  considerable  emolument  of  the  citi- 
zens. The  resulutiou  to  give  the  entertainment  was  so  notorious 
that  it  must  be  presumed  to  have  been  known  at  once  to  the  com- 
plainants, who  were  residents  in  Newport,  and  who  nevertheless 
took  no  legal  steps  to  prevent  the  entertainment.  The  answer  al- 
leges that  the  committee  of  arrangements  acted  in  good  faith,  be- 
lieving their  action  was  legal.  It  also  alleges,  what  appears  to  have 
been  the  fact,  that  the  entertainment  was  provided  on  the  credit  of 
the  city  by  persons  who  had  no  connection  with  the  city  govern- 
ment, and  who  honestly  believed  that  the  committee  had  power  to 
contract  for  the  city.  These  persons  remain  unpaid.  This  suit  was 
commenced  September  27,  1878,  by  certain  tax-payers  of  the  city 
of  Newport  The  bill  prays  for  an  injunction  to  restrain  the  de- 
fendanty  who  is  the  city  treasurer  of  the  city  of  Newport,  from  pay- 
ing the  cost  of  the  entertainment  out  of  the  treasury,  it  being  antici- 
pated that  an  order  for  the  paymen  t  may  be  given  by  the  city  council. 
The  bill  sets  forth  a  clause  of  the  charter  of  the  city  of  New- 
port, which  declares  that  nothing  in  the  charter  shall  be  construed 
"  as  giving  power  to  vote  money  for  any  object,  except  for  the  regu- 
lar ordinary  and  usual  expenses  of  the  city." 

The  defendant  concedes  that  the  city  council  had  no  authority  ta 
contract  or  empower  the  committee  to  contract  for  the  entertain- 
ment in  the  name  of  the  city,  and  rests  his  defense  solely  on  the 
ground  that  the  complainants  have  foHeited  all  claim  to  equitable 
relief  by  their  laches  in  waiting  until  after  the  entertainment  had 
been  given  before  bringing  the  suit.  He  cites  in  support  of  this 
position  the  case  of  Task  v.  Adams,  10  Cush.  252,  in  which  the 
Supreme  Judicial  Court  of  Massachusetts  refused  to  enjoin  the 
payment  of  money  illegally  appropriated  for  the  celebration  of  the 
second  centennial  anniversary  of  the  settlement  of  a  Massachusetts 
town,  because  of  such  laches  on  the  part  of  those  by  whom  the  in- 
junction was  asked.  '^  With  a  full  knowledge  of  the  vote  of  the 
town  and  the  proceedings  of  the  committee,''  says  Mr.  Justice 
BiOSLOW,  in  delivering  judgment,  **  they,  f.  «.,  the  petitioners^ 
permitted  contracts  to  be  made,  and  expenditures  to  be  incurred, 
not  only  by  the  committee,  but  by  third  parties,  who  acted  in  good 
faith,  relying  on  the  credit  of  the  town.  They  took  no  measures  to 
enforce  their  rights  until  after  the  celebration  had  taken  place,  and 
Vol.  XXXIV— 82 
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iuDoceut  parties  had  eome  under  liabilities,  which  they  would  not 
have  assumed  if  the  petitioners  had  seasonably  sought  redress  for 
the  impending  grievance.  To  issue  an  injunction  restraining  the 
payment  of  the  bills  thus  incurred  would  be  manifestly  most  in« 
equitable ; "  and  see  Fuller  y.  Melrosey  1  Allen,  16  ,  in  which  Task 
y.  Adams  is  affirmed. 

We  do  not  see  any  material  distinction  between  Task  y.  Adams 
and  the  case  at  bar,  and  therefore,  if  7'ash  v.  Adams  is  good  author- 
ity, the  bill  in  the  case  at  bar  must  be  dismissed.  We  do  not  think 
it  can  be  followed  as  authority.  The  object  of  this  suit  is  to  re- 
strain the  defendant  as  a  city  treasurer  from  making  an  illegal  pay- 
ment out  of  the  treasury.  The  defendant  admits  the  illegality  of 
the  payment,  and  therefore  he  virtually  admits  that  the  complain- 
ants are  only  seeking  to  have  him  enjoined  from  doing  what  it  is 
his  duty  to  refrain  from  doing  without  injunction.  His  only  objec- 
tion to  the  injunction  is,  that  the  complainants  have  forfeited  their 
claim  to  it  by  their  laches.  But  toward  whom  have  they  been 
guilty  of  laches?  Not  toward  the  defendant,  and  not  toward  the 
oity,  for  which  the  defendant  acts.  The  injunction  will  not  hurt 
the  defendant.  It  will  benefit  the  city.  The  laches,  if  laches  they 
can  be  called,  are  laches  toward  certain  persons,  not  parties  to  the 
suit,  having  an  illegal  claim  on  the  treasury.  Tho  defendant  is 
seeking  to  protect  them  at  the  expense  of  the  treasury,  when  it  is 
his  duty  to  protect  the  treasury  against  them.  For  the  court  to 
refuse  to  enjoin  such  a  dereliction  of  official  duty  looks  very  much 
like  conniving  at  it.  The  defense  would  be  more  meritorious  if  the 
persons  in  whose  behalf  it  is  interposed  had  any  claim  on  the  city 
for  value  received.  But  they  have  none.  The  city  neither  danced 
at  the  ball  nor  feasted  at  the  banquet.  It  got  nothing  substantial 
out  of  them.  If  the  city's  money  goes  to  pay  for  them,  it  will  go 
to  pay  for  what  the  city  neither  bargained  for  nor  enjoyed.  And 
again,  the  defense  would  appeal  more  forcibly  to  the  consideratioa 
of  the  court  if  the  complainants  had  taken  any  part  in  piocnring 
the  entertainment  to  be  given.  But  they  did  not  Their  only 
fault  is  the  passive  one  of  having  delayed  their  suit  And  in  this 
connection  it  is  to  be  borne  in  mind,  that  the  complainants,  though 
they  sue  alone,  do  not  sue  for  themselves  alone,  but  for  themselves 
in  common  with  all  other  Newport  tax-payers,  and  though  they 
may  have  been  guilty  of  dilatoriness,  there  are  doubtless  nnmerona 
other   tax-payers  who  by  reason  of  abisence,  sickness,  infancy,  o€ 
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imbecility,  avQ  entirely  innocent  in  that  regard.  The  defendant 
represents  the  entire  city,  these  innocent  tax-payers  included.  It 
is  his  duty  to  defend,  not  betray,  tlieir  interests,  and  the  court  ought 
not  to  countenance  a  defense  which  amounts  to  a  betrayal  of  them. 
The  case  may  be  considered  in  still  another  light.  It  is  of  the 
essence  of  the  defense  that  the  persons  who  furnished  the  enter- 
tainment acted  in  good  faith,  being  ignorant  that  the  city  was  in- 
capable of  contracting  for  it.  If  they  knew  the  city  was  incapable 
of  contracting  for  it,  the  defense  falls  to  the  ground.  But  was  it 
not  their  duty  to  know  it  ?  And  can  the  court  ent^ertain  the  sup- 
position that  they  did  not  know  it  ?  It  is  well  settled  that  a  munici- 
pal corporation,  when  sued  directly  on  a  contract  which  it  is  in- 
capable of  making,  cannot  be  estopped  from  taking  advantage  of 
its  incapacity  because  the  party  suing  has  acted  on  tho  contract  in 
good  faith,  supposing  it  to  be  legal,  for  the  reason  that  any  person 
who  contracts  with  such  a  corporation,  which  is  a  creature  of  pub- 
lic law,  is  bound  at  his  own  peril  to  know  the  extent  of  its  capacity. 
Dill,  on  Mun.  Corp.,  §  381;  Weisiner  v.  Village  of  Douglas,  64 
N.  Y.  91 ;  s.  c,  21  Am.  Kep.  586 ;  Thomas  v.  Cily  of  Richmond^ 
12  Wall.  349 ;  Town  of  South  Ottawa  v.  Perkins,  4  Otto,  260  ; 
Chisholm  v.  City  of  Montgomery,  2  Woods,  584 ;  Bradley  v.  Bal- 
lard, 65  111.  417 ;  s.  c,  8  Am.  Kep.  656,  This  rule  has  been  applied 
in  cases  where  there  was  much  more  reason  for  supposing  the  con- 
tract to  be  legal  than  in  the  case  at  bar,  for  in  the  case  at  bar  the 
illegality  is  so  evident  that  the  slightest  inquiry  would  have  discov- 
ered it  Under  this  mle,  if  the  persons  who  furnished  the  enter- 
tainment were  suing  the  city  of  Newport  for  their  p:iy  for  it,  they 
could  not  be  heard  to  urge  in  support  of  their  claim  that  they  had 
acted  in  good  faith,  being  ignorant  of  the  incapacity  of  the  city. 
But  if  they  could  not  be  permitted  to  make  such  a  plea  for  them- 
selves in  a  suit  of  their  own,  upon  what  principle  can  the  defendant 
be  permitted  to  make  it  for  their  advantage  in  a  suit  to  which  they 

are  not  parties?     We  think  it  is  very  clear  that  ho  cannot  be  per- 

xnitted  to  do  it 

Of  course  we  regret  the  predicament  in  which  the  furnishers  of 

tie  entertainment  will  find  themselves  in  consequence  of  this  de- 

oision.     We  trust,  however,  that  their  fellow-citizens  will  not  leave 

i;Iiem  without  assistance. 

Wc  direct  that  the  i:i junction  bo  made  porpctnal. 

Perpetual  ii:] unction  ordered. 
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Pboyidekce  Steam  Ekgike  Compaky  v.   Pboyibskcb,  etc.. 

Steamship  Compaky. 

(12  R.  I.  848.) 

Highioajf  —  owr  landfUed  in  below  high-water  mark — nghts  offfranUei  of  r^po. 

rian  owner, 

A  riparian  owner  platted  hia  land  into  streets,  lots,  and  squares,  one  of  snch 
streets  being  below  high- water  mark ;  the  street  was  sabeeqaently  filled 
oat ;  but  was  subsequently  closed  bj  the  owner  of  all  the  adjoining  lots ; 
held,  that  he  could  be  compelled  to  reopen  it  by  the  owner  of  some  of  the 
other  lots. 


B 


ILL  to  compel  removal  of  obstruction  in  street    The  opinion 
states  the  case. 


Oeorge  H,  Browne  and  Charles  II.  Parkhurst,  for  complainant. 

Be7ijamtn  F,  Thurston  and  James  M.  Ripley^  for  respondents. 

DuRFEE,  C.  J.  This  is  a  bill  in  equity  to  abate  a  nuisance  or 
obstruction  to  an  alleged  street  or  right  of  way  at  India  Point  in 
the  city  of  Providence.  In  1811  the  land  on  India  Point  belonged 
to  the  Fox  Point  Association,  so  called,  being  vested  in  trustees  for 
the  association.  In  1815  the  harbor  line  in  front  of  it  was  estab- 
lished. In  1816,  the  trustees  caused  a  plat  to  be  made  embracing 
the  upland  and  the  land  below  high-water  mark  out  to  the  harbor 
line,  and  dividing  the  entire  tract  into  lots,  squares,  streets,  and 
gangways,  designating  the  lots,  upward  of  one  hundred  and  sixty 
in  number,  by  letters  A  to  K  and  by  numbers  1  to  153.  The 
trustees  inscnbed  on  the  plat,  under  their  hands,  seals,  and  ac- 
knowledgnient,  the  following  declaration,  to  wit: 

'^  Enow  all  men  whom  it  may  concern,  that  all  and  singular  the 
within  numbered  lots  are  sold  and  conveyed  by  us,  the  undersigned, 
trustees  of  the  Fox  Point  Association,  in  manner  following,  that  is 
to  say:  All  the  squares,  streets,  and  gangways  are  equally  appurte- 
nant to  each  and  every  of  said  lots,  and  each  and  every  the  grantees 
of  the  same  are  equally  entitled  to  use  and  occupy  said  square, 
streets,  and  gangways  as  such  at  all  times,  excepting  that  the  gran  teea 
of  all  and  singular  the  water  lots,  their  heirs  and  assigns  forever. 
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shall  have  the  esclusive  right  to  demand  and  receive  wharfage  for 
all  the  streets  and  gangways  adjoining  to  their  several  lots  respect- 
ively, and  each  and  every  the  grantees  of  the  water  lots,  on  the 
west  and  south  sides  of  said  plat,  beginning  at  lot  number  one  and 
ending  at  lot  number  twenty-two,  inclusively,  their  heirs  and  as- 
signs forever,  shall  have  the  sole  right  to  use  and  occupy  the  several 
pieces  of  land  west  of  the  street,  adjoining  their  several  lots  respect- 
ively, for  all  purposes,  excepting  that  they  nor  either  of  them  shall 
not,  at  any  time  ever  hereafter,  have  the  right  to  erect  any  perma- 
nent building  on  said  pieces  of  land  or  either  of  them,  and  the 
grantee  of  lot  number  twenty-two,  his  heirs  and  assigns  forever, 
shall  have  the  same  right  to  use  and  occupy  the  land  south  of  said 
lot  adjoining  said  street,  subjected  to  the  same  restriction  as  afore- 
said.'* 

The  plat  was  afterward  recorded,  and  all  the  lots  designated  on 
it  were  sold  from  time  to  time.  The  lot  designated  as  lot  A,  and  a 
portion  of  the  lot  designated  as  lot  56,  became  the  property  of  the 
complainant,  which  continues  to  own  them.  Lots  13  to  22,  inclu- 
sive, became  the  property  of  the  defendants,  who  continue  to  own 
them. 

The  bill  does  not  expressly  allege  that  the  lots  were  conveyed 
under  and  by  reference  to  the  plat,  nor  does  it  anywhere  appear 
that  such  was  the  fact.  We  infer,  however,  from  the  manner  in 
which  the  case  was  submitted  to  us,  that  it  was  supposed  we  would 
take  it  for  granted  that  the  conveyances  were  so  made,  and  accord- 
ingly we  shall  do  so. 

The  alleged  street  or  way  here  in  controversy  was  among  the 
streets  or  ways  designated  on  the  plat.  It  was,  when  platted,  below 
high-water  mark,  and  of  course  existed  at  that  time  only  on  paper. 
The  land  over  which  it  was  delineated  has  since  then,  and  after 
conveyance,  been  reclaimed  from  tide-water  by  filling  out  the  up- 
land. It  lies  over  or  along  the  front  of  lots  13  to  22,  conveyed  to 
the  defendants,  said  lots  being  situated  at  the  extremity  of  India 
Point,  on  or  near  the  side  of  the  harbor.  The  defendants  have 
erected  a  fence  across  it,  thereby  obstructing  access  to  and  travel 
over  it.  The  complainant  contends  that  this  is  an  interruption  of 
its  right  of  way,  and  has  brought  this  suit  to  get  the  fence  removed. 

The  defendants  interpose  among  other  defenses  the  two  following, 
to  wit:  First,  that  the  street  or  way  was  never  lawfully  created, 
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becaofie  at  the  time  of  its  alleged  creation  the  land  over  which  it 
was  laid  was  flowed  by  tide-water  ;  and  second,  that  if  it  was  law- 
fully created,  the  part  of  it  lying  along  or  over  lots  from  13  to  22, 
inclusive,  has  become  extinguished  by  unity  of  title  or  ownership  of 
these  lots.  The  only  question  now  submitted  to  us  is  whether  these 
two  defenses,  or  either  of  them,  is  valid. 

We  think  the  first  defense,  to  wit,  that  the  way  or  street  was  never 
lawfully  created,  cannot  be  maintained  ;  for  though  it  may  be  true 
that  the  way  or  street  had  no  actual  existence  when  the  conveyances 
under  which  it  is  claimed  were  made,  we  think  it  had  nevertheless 
what  may  be  called  a  potential  or  prospective  existence,  which  would 
become  actual  whenever  the  place  for  it  should  be  filled  and  incor- 
porated with  the  upland,  and  though  the  conveyances  when  executed 
may  have  been  ineffectual  to  create  the  way  or  street,  because  the 
site  of  it  was  flowed  by  tide-water,  yet  we  think  they  were  binding 
by  way  of  estoppel  on  parties  and  privies,  so  that  in  equity,  at  least, 
the  said  parties  and  privies  could  not  refuse  to  allow  the  way  or 
street  as  soon  as  the  land  designated  for  it  became  capable  of  sup- 
porting it.  The  ground  of  the  estoppel  is,  that  the  easements  and 
servitudes  indicated  by  the  plat  constitute  a  part  of  the  consideratioii 
for  which  all  conveyances  referring  to  the  plat  are  made,  and  there- 
fore no  person,  while  claiming  under  the  conveyances,  can  be  per- 
mitted to  repudiate  them  or  to  deny  that  they  exist  where  they  are 
capable  of  existing. 

In  coming  to  this  conclusion  we  make  little  account  of  the  Harbor 
Line  Act.  The  ostensible  purpose  of  that  act  is  not  to  confer  any 
new  right,  title,  or  interest  on  the  riparian  proprietor,  but  only  to 
prevent  his  encroaching  too  far  on  the  space  required  for  the  harbor. 
It  amounts  simply  to  a  license  to  him  to  fill  out  to  the  harbor  line, 
or  to  an  implied  declaration  that  in  filling  out  to  it  he  will  commit 
no  encroachment.  To  hold  that  it  amounts  to  more  would  be  doing 
violence  to  the  act,  especially  in  view  of  the  rule  that  such  acts  aro 
to  be  strictly  construed,  or  are  to  be  construed  most  liberally  in 
favor  of  the  State.  See  the  decision  of  the  Supreme  Court  of  the 
United  States  in  Charles  River  Bridge  v.  Warren  Bridge,  11 
Pet.  420. 

The  second  defense  is,  that  the  way,  if  ever  lawfully  created,  haa 
become  extinct,  the  title  to  the  several  lots  over  which  it  ia  hid 
having  become  vested  in  the  same  owner.  We  do  not  think  the 
defense  can  avail     The  way  is  appurtenant  to  other  lots  than  thoM 
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over  which  it  is  laid,  and  among  them  to  the  lots  belonging  to  the 
complainant  The  way  over  the  lots  belonging  to  the  defendants 
connects  with  tide-water,  and  therefore  it  cannot  be  said  that  the 
complainant  has  no  interest  in  the  way  because  the  lots  over  which 
it  is  laid  all  belong  to  the  defendants ;  for  the  complainant  may 
want  to  use  it  as  a  way  to  tide-water,  which  belongs  to  every* 
body. 

Potter,  J.,  concurring.  I  concur  generally  in  the  results  at 
which  the  majority  of  the  court  has  arrived. 

The  facts  necessary  to  the  decision  of  the  questions  now  before  us 
can  be  stated  very  briefly. 

The  trustees  of  the  Fox  Point  Association,  claiming  to  own  cer- 
tain land  and  adjoining  shore  rights  and  water  lots,  caused  the  same 
to  be  platted  in  1816  in  lots  for  sale  and  with  certain  streets  laid 
out  thereon.  The  complainants  own  lots  A  and  56  on  said  plat; 
the  respondents  now  hold  lots  13  to  22  inclusive.  The  complain- 
ants claim  that  the  respondents  have  without  right  shut  up  a  certain 
street  upon  said  plat  It  is  agreed  that  said  street  and  all  the  lots 
held  by  the  respondents  were  at  the  time  underwater  and  were  not 
filled  up  until  1820,  and  then  by  the  purchasers  of  said  lots  and  not 
by  said  trustees. 

Did  said  street  ever  have  a  lawful  existence,  and  if  so,  has  it  be- 
come extinguished  by  unity  of  possession  ? 

It  is  contended  by  the  respondents  that  the  said  platting  and 
oonveyance  of  lots  and  of  any  rights  in  any  supposed  streets  was 
totally  invalid  as  to  that  portion  of  the  platted  land  then  under 
water. 

In  all  questions  relating  to  our  shores  a  very  important  preliminary 
consideration  is,  whether  the  English  common  law  upon  this  subject 
was  ever  adopted  here  in  its  full  extent.  By  the  patent  of  1643, 
the  laws  were  to  be  ^^  conformable  to  the  laws  of  England  so  far  as 
the  nature  and  constitution  of  the  place  will  admit" 

By  the  Code  of  1647  it  was  voted  to  "  receive  and  be  governed 
hj  the  laws  of  England,  together  with  the  way  of  administering  of 
them  so  far  as  the  nature  and  constitution  of  this  plantation  will 
permit"  The  laws  of  Oleron  were  adopted,  and  the  recorder  was 
required  to  keep  ^'  the  general  purchases,  which  are  all  we  can  show 
lor  our  rights  to  our  lands,"  and  the  charter  which  gave  a  right  to 
exerc^sA  authority.    It  is  well  known  that  our  ancestors  claimed  to 
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hold  their  lands  by  purchase  from  the  native  proprietors  and  not 
by  grant  from  the  crown. 

The  charter  of  1663  used  substantially  the  same  language  as  the 
patent  of  1643.  It  is  very  evident  that  however  as  a  matter  of 
policy,  they  may  have  adopted  the  usual  language  of  charters,  they 
really  considered  it  as  a  charter  of  government  only,  for  they  had 
already  purchased  nearly  all  the  land  before,  and  the  remainder 
they  purchased  of  Kinigret  afterward,  and  did  not  claim  to  hold  it 
of  the  king. 

There  is  a  great  difference  in  the  character  of  the  shores  of  the 
two  countries.  And  as  to  the  rivers,  there  are  but  few  rivers  in 
England  which  would  bo  navigable  but  for  act  of  parliament,  and 
the  repair  of  their  banks  and  their  navigation  are  regulated  by 
statute.  8o  also  in  many  oases  as  to  marshes.  See  Ball  v.  Herbert^ 
3  T.  B.  253;  and  as  to  Rumney  Marsh,  see  4  Institute,  276,  277. 

To  apply  the  common-law  doctrine  strictly  would  require  ns  to 
hold  that  all  the  marshes  in  the  State  belong  to  the  State;  yet 
from  the  very  first  settlement,  although  flowed  by  the  tide,  they 
have  always  been  recognized  as  private  property,  platted  and  sold 
as  such,  taxed  as  such,  and  the  State  has  made  provision  by  statute 
for  exempting  them  from  the  fence  laws,  for  the  very  reason  that 
they  are  overflowed  by  the  tides. 

See  also  as  to  sedge  flats  in  Connecticut,  Church  v.  Meeker^  34 
Conn.  421. 

Again  it  is  important  to  inquire  into  the  nature  and  extent  of  the 
right,  formerly  of  the  crown,  now  of  the  State,  in  the  shores. 

The  shore  in  the  common  law  includes  only  the  space  between 
ordinary  high  and  ordinary  low-water  mark. 

The  true  doctrine  seems  to  be,  as  the  result  of  the  decisions,  that 
the  State  has  the  governmental  control  of  the  shores  and  tide- 
waters for  the  benefit  of  the  public,  in  order  to  protect  the  pnblic 
rights  of  passage  or  other  rights  on  the  shore,  and  to  protect  the 
navigation.     Angell  on  Tide  Waters,  27,  and  cases  cited. 

It  was  the  policy  of  the  English  law,  and  especially  of  the  feudal 
system,  to  consider  the  king  as  the  original  owner  of  all  the  lands, 
etc.,  in  the  kingdom.  Hence  he  was  the  owner  of  all  vacant  lands, 
derelict,  etc.  All  was  held  of  him  and  escheated  to  him.  So  be  is 
spoken  of  as  the  owner  of  the  shore. 

But  the  king  of  England  held  the  shores  only  as  trustee  for  the 
public.    That  he  had  undertaken  to  grant  away  portions  of  the 
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shore  as  private  property,  and  to  exclude  the  general  public  from 
their  rights  in  it,  was  one  of  the  grievances  complained  of  and 
attempted  to  be  redressed  by  Magna  Charta.  Parliament,  accord- 
ing to  the  theory  of  the  English  Constitution,  was  omnipotent,  but 
the  king  was  not. 

The  king's  right  of  soil  was  subject  to  the  public  right,  and  any 
grantee  of  the  crown  held  subject  to  that.  Mayor  of  Colchester  v. 
Brooke,  7  Q.  B.  339,  374;  9  Jur.  1090. 

Hale  distinguishes  three  sorts  of  rights  in  ports  and  shores. 
First,  the  ^' Jus  privatum,"  or  right  of  property  or  franchise,  which 
was  always  subject  to  second,  the  ^^  jus  publicum,'^  or  public  right 
of  passage  and  navigation;  and  third,  the  '^jits  regium/*  or  govern- 
mental right,  the  right  of  superintendence  and  control. 

It  has  been  very  common  to  speak  of  the  right  of  the  State  in  the 
shores  as  a  fee.  This  is  proper  only  by  analogy.  To  hold  that  the 
State  owns  the  shores  in  fee  in  the  same  sense  in  which  it  owns  a 
court-house  or  a  prison,  or  in  which  the  United  States  own  public 
lauds,  or  a  citizen  may  own  land  in  fee,  would  lead  to  consequences 
which  need  only  to  be  considered  in  order  to  show  that  such  can 
never  have  been  the  nature  of  the  right.  Angell  on  Tide 
Waters,  24. 

During  the  revolutionary  war  and  the  distressful  times  which 
followed  it,  if  tho  State  had  owned  the  fee  of  this  valuable  property 
it  could  not  have  escaped  a  sale.  Town  treasurers  were  committed 
to  jail  for  the  non-payment  of  nearly  every  State  tax  that  was 
ordered,  and  yet  no  town  nor  person  ever  thought  of  this  as  a  prop- 
erty which  the  State  owned  in  fee,  or  could  sell  to  lessen  taxation. 

To  hold  that  the  State  holds  the  fee  of  the  shore  in  such  a  sense 
that  it  can  sell  the  shores  would  deprive  nearly  half  of  the  land  in 
this  small  State  of  a  large  portion  of  its  value  derived  from  bound- 
ing on  the  shore.  The  city  of  Newport  is  the  owner  of  Easton's 
Beach.  For  the  State  to  sell  the  shore  would  take  away  almost  its 
whole  value. 

As  there  is  no  statute  of  limitations  against  the  State,  especially 
eo  far  as  public  rights  are  concerned,  the  State  would  still  own 
large  tracts  of  filled  lands  in  Providence,  Newport,  and  other  towns, 
nnless  the  State  has  done  some  act  which  would  justify  the  courts 
in  holding  it  to  be  private.  And  even  if  the  private  title  to  land 
80  filled  should  be  held  good,  the  State  might  still  sell  out  a  strip  of 
land  at  the  head  of  any  wharf  and  so  cut  off  the  owner  from  navi- 
VoL.  XXXIV  —  83 
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gation.  It  might  sell  off  the  whole  £hore  80  as  to  cut  oft  the  preseut 
owners  from  access  to  the  water. 

The  monstrous  injustice  that  would  result  if  such  a  doctrine  was 
established  as  law  is  enough  to  show  that  it  ought  not  to  be  recog- 
nized as  law. 

And  such,  I  think,  is  not  the  meaning  of  the  courts.  They  have 
often  enough  held  that  the  property  of  the  king,  and  wit!i  us  of 
the  State,  is  a  trust  for  the  public,  a  power  to  control  and  regulate, 
to  subserve  the  good  of  the  public,  and  not  a  private  property. 
Says  Kent,  the  king  in  England,  and  here  the  State,  is  trusiee  for 
the  public;  3  Kent  Com.  *4v7 ;  and  the  Supreme  Court  of  the 
United  States  has  on  several  occasions  held  the  same  language. 
Mayor,  etc,  of  Carlisle  v.  Gralianu  18  W.  IL  318  ;  CotHWontoeaUh  y. 
CiVy  of  Roxbury,  9  Gray,  451,  482,  483  ;  Commonicealih  v.  Alger, 
7  Cush.  53,  C5  ;  Xcw  Orleans  v.  Untied  States,  10  Pet  662,  699, 
702  ;  Simons  v.  French,  25  Conn.  346,  352  ;  CJivrch  v.  Meeker,  34 
id.  421,  427,  4:28;  Clement  v.  Burns,  43  X.  II.  609,  620.  In  rhe 
last  case  the  court  says  that  the  doctrine  that  the  title  is  exclu- 
sively in  the  sovereign  has  never  been  fully  received  in  the  American 
courts. 

And  so  in  Scotch  Law.     Bell's  Principles,  §  642. 

The  language  of  the  English  decisions  to  the  effect  that  the  king 
holds  as  trustee  for  the  public  is  very  strong.  Company  of  Free 
Fishers  v.  Gajui,  20  C.  B,  X.  S.  1  (115  Eng.  Com.  Law,  803)  ;  Gann 
V.  Tlie  Free  Fishers  of  Whitstahlc,  11  II.  lu.  192;  Mayor  of  Col- 
chester v.  BrooJcCy  7  Q.  B.  339.  The  king's  right  of  soil  is  "subject 
to  the  public  right  of  passage,  however  acquired,  and  any  grantee 
of  the  crown  must  of  course  take  subject  to  such  right,"  says 
Lord  Denmax,  in  the  last  cited  case,  p.  374.  BiundeU  v.  CateraU, 
5  B.  &  A.  268,  287,  204,  304-9  ;  Dnkc  of  Bnccleuch  v.  Metropolitan 
Board  of  Works,  L.  R.,  5  11.  L.  418. 

The  form  of  uu  information  by  the  attorney-general  of  England 
is  given  in  Attorney- General  v.  Ricliards^  2  Anst  603.  It  alleges 
that  the  shore  belongs  to  tlio  king,  and  ought  to  be  preserved  for 
the  public  use,  and  that  tlie  king  has  the  right  of  su peri n tendency 
for  that  purpose.  It  is  true  that  in  arguing  the  case  the  attorney- 
general  used  the  usual  arguments  as  to  the  rights  of  the  crown  m 
the  shore. 

In  Coinmonwealth  v.  City  of  Roxbury,  9  Gray,  451,  482,  483,  the 
court  recognizes  and  approves  the  rule  it  had  before  laid  down  in 
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Commonwealth  v.  Alger,  7  Cash.  53,  65^  thao  the  title  to  the  flats 
was  in  the  king,  and  '^  that  it  was  so  held  by  him  for  public  uses. 
This  rule,  apparently  so  well  settled  and  established  both  in  Eng- 
land and  in  this  country,  seems  to  us  not  to  have  been  shaken  or 
doubted  in  any  recent  English  case,'*  etc.,  etc.  The  king  held  the 
seashores  as  well  as  the  land  under  the  sea  ;  he  held  the  same 
puhhci  juris  for  the  use  and  benefit  of  all  the  subjects  for  all  use- 
ful purposes,  etc. 

In  Smithy.  State  of  Maryland ,  18  Uow.  (U.  S.)  71,  74,  which  was 
a  case  of  oyster  laws,  the  United  States  Supreme  Court  says  the 
right  of  soil  is  in  the  State.  '^  But  this  soil  is  held  by  the  State, 
not  only  subject  to,  but  in  some  sense  in  trust  for,  the  enjoyment 
of  certain  public  rights,  etc.  See,  also,  Barney  v.  Keokuk,  4  Otto, 
324  ;  Martin  v.  Waddell,  16  Pet.  367,  410,  423.  ''When  it  is  said 
that  the  sovereign  is  the  owner  of  the  seashore,  it  is  meant  that  the 
legal  title  is  in  him,  not  for  his  exclusive  use  and  profit,  but  in  trust 
for  the  common  benefit  of  all  his  subjects,"  per  Thatcher,  J., 
charging  the  jury  in  Commonwealth  v.  Wright;  Angell  on  Tide 
Waters,  207 ;  3  Amer.  Jurist  185.  And  in  the  great  case  of  Arnold 
v.  MuJidy,  6  X.  J.  Law,  1,  71,  77,  the  court  fully  discusses  the  En- 
glisli  cases.  And  it  holds  that  while  the  title  to  the  common  prop- 
erty must  be  considered  as  vested  in  the  sovereign,  it  is  to  bo  "held, 
protected,  and  regulated  for  the  common  benefit."  The  property 
indeed,  strictly  speaking,  is  vested  in  the  sovereign;  but  it  is 
vested  in  him  "not  for  his  own  use,  but  for  the  use  of  the  citizen,' 
etc.  This  case  was  for  ar*  oyster  fishery.  See  Bell  v.  Gougli,  23  K". 
J.  Law,  624.  And  in  Oough  v.  Bell,  22  id.  441,  the  Supreme 
Court  of  New  Jersey,  by  Green,  C.  J.,  lays  down  the  same  doctrine 
that  the  king  held  as  trustee,  and  that  his  grants  were  subject  to 
all  public  rights. 

The  language  of  many  of  the  decisions  can  be  reconciled  by 
holding  that  while  the  State  does  not  own  the  shore  in  fee,  prop- 
erly speaking,  and  therefore  cannot  sell  the  shore  to  be  held  as 
private  property,  and  so  cut  off  the  riparian  owner  from  the 
liirater,  it  has  the  complete  regulation  and  control  of  it  for  public 
parposes. 

In  several  cases  very  strong  language  has  been  used,  to  the  effect 
tbat  there  can  be  no  private  riparian  right  in  tide-flowed  land,  and 
that  if  a  railroad  cuts  off  the  riparian  owner  entirely  from  the 
iter,  he  has  no  remedy  and  no  claim  to  compensation.     Most  of 
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these  decisions^  and  those  going  the  greatest  length  have  been  made 
in  States  peculiarly  situated  as  to  railroad  corporations.  See  Gould 
V.  Hudson  River  R,  R.  Co. ,  6  N".  Y.  522 ;  tSievens  v,  Paierson  £ 
Newark  R.  R.  Co.,  20  N.  J.  Eq.  1.23  ;  34  N.  J.  L.  532,  544,  566 ; 
s.  0.,  3  Am.  Hep.  269.  To  the  same  effect  is  Tomlin  y.  Dubuque^ 
Belhvue  £  Miss.  R.  R.  Co.,  32  Iowa,  106  ;  s.  c,  7  Am.  Rep.  176, 
which  relies  on  the  last  two  cases. 

Some  of  these  cases  have  been  severely  criticised.  Cooley  Const 
Idm.  544,  note  1,  remarks  of  them  :  *'  So  far  as  these  cases  hold 
it  competent  to  cut  oS  a  riparian  proprietor  from  access  to  the 
navigable  water,  they  seem  to  us  to  justify  an  appropriation  of  his 
property  without  compensation  ;  for  even  those  courts  which  hold 
the  fee  in  the  soil  under  navigable  waters  to  be  in  the  State  admit 
valuable  riparian  rights  in  the  adjacent  proprietor."  And  see,  also, 
11  Alb.  L.  J.  19. 

And  I  think  the  extreme  rights  claimed  for  the  State  by  these 
decisions  are  in  conflict  with  the  general  course  of  decision  in  other 
States,  and  with  many  cases  in  New  Jersey  itself.  See,  besides  those 
before  referred  to,  Stockham  v.  Browning,  18  N.  J.  Eq.  390,  where 
it  was  held  that  the  riparian  owner  could  not  maintain  ejectment, 
but  that,  nevertheless,  he  had  an  inchoate  right  in  the  shore  which 
equity  would  protect. 

Before  the  decisions  in  New  Jersey  in  the  several  cases  of  Gough 
T.  Bell,  it  had  been  the  common  notion  in  New  Jersey  that  through 
the  grant  from  the  king  to  the  duke  of  York  and  from  him  to  the 
first  proprietors,  the  land  under  tide-water  and  under  Raritan  Bay 
had  been  conveyed,  and  through  them  to  the  riparian  owners,  and 
this  fact  is  necessary  to  the  proper  understanding  of  the  cases  and 
opinions.    See  3  Kent's  Com.,  *416.    And  in  Bell  v.  Gough,  23  N. 
J.  L.  624,  655,  Elmer,  J.,  commenting  on  the  argument  advanced 
by  counsel,  that  in  Martin  v.  WaddeU,  16  Pet  367,  the  United 
States  Supreme  Court  had  decided  that  the  soil  below  high-water 
mark  was  exclusively  in  the  sovereign,  and  that  the  riparian  ownet 
had  no  right  in  it,  said  that  this  was  not  true.     The  plaintiff  in 
that  case  did  not  claim  as  riparian  owner,   but  under  the  pro- 
prietor's grant  he  claimed  the  land  itself  under  Rantan  bay  for  an 
oyster  fishery,  and  the  question  was  whether  the  Jersey  propnetorv 
ever  had  any  title  to  convey.    The  United  States  court  held  thai 
by  their  charter  they  had  only  the  soyereign  rights  of  the  cpown, 
which  could  not  bo  transferred  as  private  property. 
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When  the  case  of  Gough  y.  Belly  22  N.  J.  L.  441,  came  before 
the  Coart  of  Errors  as  BeU  v.  Goughy  23  N.  J.  L.  624,  in  June, 
1852,  the  decision  was  nnanimouslj  confirmed,  and  some  of  the 
judges  expressed  very  strongly  the  view  I  have  here  taken  as  to  the 
riparian  right  to  wharf  out  and  occupy,  and  that  it  was  a  sort  of 
customary  law  there.    23  N.  J.  L.,  678,  685,  688,  695,  702. 

In  Massachusetts,  and  Sullivan  says  in  New  Plymouth,  the  ordi- 
nance of  1640  extended  the  riparian  rights  over  the  flats.  Tha 
principles  of  this  ordinance  were  adopted  in  New  Hampshire,, 
though  the  ordinance  never  extended  thither.  Sullivan  on  Land 
Titles  in  Massachusetts,  284. 

But  it  is  probable  that  this  ordinance  only  recognized  and 
validated  an  existing  usage.  Sullivan,  Land  Titles,  285,  says : 
*'From  the  first  settlement  of  the  Colony  of  Massachusetts,  that 
government  practiced  upon  the  principles  of  this  provision.'*  And 
Angell,  Tide  Waters,  225,  says,  that  although  the  ordinance  was 
afterward  annulled,  the  usage  continued,  and  now  has  the  force 
of  common  law,  quoting  the  words  of  the  Supreme  Judicial 
Court  in  Storer  v.  FreemaUy  6  Mass.  434,  438.  And  that  this 
common  law  extended  to  the  seashore  as  well  as  to  coves,  etc., 
was  settled  in  subsequent  cases  there  cited,  although  the  words  of 
the  ordinance  did  not  plainly  extend  to  the  seashore.  And  see  the 
cases  citeil  by  Angell,  Tide  Waters,  234,  t.  «.,  Commonwealth  v. 
'Charlestowny  1  Pick.  180;  11  Am.  Dec.  161;  Commonwealth  v.  Pierce^ 
2  Dane  Abridg.  696,  recognizing  the  common  practice  to  wharf  out 
to  low-water  mark,  or  further  if  it  was  not  injurious  to  navigation. 

In  this  State  it  has  always  been  understood  that  the  riparian 
owner  has  the  right  to  wharf  or  embank  against  his  land,  and  so 
make  land  from  tide-water,  and  this  without  license,  provided  he 
docs  not  interfere  with  the  navigation.  It  was  so  stated  by  Mr. 
Angell  in  the  first  edition  of  his  work  on  Tide  Waters,  in  1826,  re- 
peated in  the  subsequent  editions,  and  this  portion  of  hiu  work  has 
never  been  adversely  criticised.  In  very  few  instances  was  there 
any  legislating  by  the  State,  and  notwithstanding  the  common 
practice  of  wharfing  and  filling,  it  is  believed  there  has  never  been 
an  instance  of  the  State  interfering  to  prevent  it.  There  has,  in« 
deed,  been  a  good  deal  of  legislation  regulating  the  Long  Wharf  in 
Newport 

The  State  never  undertook  to  regulate  this  right  till  1815,  and 
then  did  not  profess  to  grant  a  right,  but  only  to  prevent  encroach* 
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znent  to  save  the  harbor;  aud  it  is  noticeable  here  that  the  business 
was  first  taken  up  in  town  meeting,  and  a  committee  of  fire  of  the 
most  respectable  citizens  appointed,  men  old  enough  to  be  well 
acquainted  with  the  usages  of  our  ancestors  and  the  shore  rights 
claimed  by  them,  and  who  died  before  most  of  the  present  members 
of  the  bar  were  bom.  And  this  committee  reported  that  in  their 
opinion /Hhe  rights  of  individuals  have  been  extended  beyond  the 
original  intention  of  the  proprietors  when  the  lots  were  first  laid 
out,  as  appears  by  plats/'  etc.  And  the  town  proceeded  to  vote  in 
town  meeting  that  the  plat  reported  by  the  committee  be  "  estab- 
lished as  containing  the  boundary  lines  of  the  harbor  aforesaid/* 
and  for  greater  security  that  application  be  made  to  the  general 
assembly. 

Up  to  1815,  wo  had  no  Harbor  Line  Act,  and  for  a  large  por- 
tion of  the  shore  have  none  now.  But  no  Rhode  Islander  ever 
thought  he  was  obliged  to  petition  the  general  assembly  for  leare  to 
build  a  wharf  on  his  own  land,  and  the  records  of  our  general 
assembly  and  courts  will,  we  think,  be  searched  in  vain  for  any 
attempt  to  interfere  with  this  privilege  so  generally  used. 

From  the  very  first  settlement  of  the  State  our  people  have  claimed 
and  held  property  in  tide-waters.  And  as  I  have  said,  the  State 
regulated  the  fencing  of  marsh  land  in  June,  1834;  the  marsh  lands 
of  the  Woonasquetucket  river  in  October,  1804  ;  and  again  recog- 
nized the  ownership  in  18G1.  Pub.  Laws,  ch.362.  And  the  Provi- 
dence purchasers  exercised  complete  control  over  their  thatch  lots. 

In  1773,  the  Providence  purchasers  granted  to  the  Baptists  seve- 
ral acres  in  the  cove,  where  the  Worcester  freight  depot  now  ia. 
They  granted  to  the  State  a  jail  lot,  covered  by  salt  water  (minutes 
of  Judge  Staples).    If  the  State  owned  the  tide-flowed  land  in  fee, 
there  was  no  need  of  this;  nor  was  there  any  need,  when  they  sold 
the  jail  lot  to  the  city,  of  obtaining  a  rcletise  from  the  proprietors. 
See  Acts  and  Resolves  of  General  Assembly  of  October,  1825,  p.  63; 
October,  1828,  p.  70;  January,  1838,  p.  68,  Bridgham  and  Carrinj^ 
ton,  committee;  June,  1838,  p.  4,  George  Curtis's  committee.    And 
the  committee  of  the  proprietors  of  the  grand  purchase  to  convey 
the  lot  to  the  State  were  James  Fenner,   Zachariah  Allen,  and 
Joseph  L.  Tillinghast.    Some  of  these  men,  probably,  knew 
thing  about  the  old  usages  of  Rhode  Island. 

The  State  itself  has  sold  large  tracts  of  land  bounding  on  the 
confiscated  in  the  revolution,  where,  probably,  half  the  value  oon* 
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sisted  in  its  sea  frontage.  It  has  received  the  money  and  pnt  it 
into  the  public  treasury,  and  save  the  people  from  so  much  taxa- 
tion, and  the  owners  have  ever  since  been  taxed  for  this  additional 
value. 

Anil  the  fact  that  from  the  first  settlement  of  the  State,  down  to 
1815,  no  act  was  ever  passed  even  to  limit  and  restrain  this  ancient 
practice,  is  significant.  The  Uarbor  Line  Act  of  1815  does  not 
profess  to  grant  any  rights,  but  only  to  prevent  encroachments  by 
wharves  beyond  the  established  line.  The  Amendatory  Act  of 
January,  1837,  was  of  the  same  character.  The  Act  of  October, 
1841,  forbade  the  erection  of  any  wharves  in  the  cove  above  the 
bridge,  except  under  the  direction  of  the  city  authorities. 

The  right  to  wharf  out  or  reclaim  is  a  valuable  right  even  be- 
fore its  exercise.  It  constitutes  a  part  of  the  value  and  some- 
times nearly  the  whole  value  of  the  upland.  In  Martin  v.  Wad' 
dell,  16  Pet  367,  414,  Takby,  C.  J.,  says:  '*  The  men  who  first 
formed  the  English  settlements  could  not  have  been  expected  to 
encounter  the  many  hardships  that  unavoidably  attended  their  emi- 
gration to  the  New  World,  and  to  people  the  banks  of  its  bays  and 
rivers,  if  the  land  under  the  water  at  their  very  doors  was  liable  to 
immediate  appropriation  by  another  as  private  property,  and  the 
settler  upon  the  fast  land  thereby  excluded  from  its  enjoyment  and 
unable  to  take  a  shell  fish  from  its  bottom,  or  fasten  there  a  stake 
or  even  bathe  in  its  waters,  without  becoming  a  trespasser  upon 
the  rights  of  another. '^ 

In  BotDman*8  Devisees  <&  Burnley  v.  Waiheny  2  McLean,  376,  382, 

which  was  a  case  on  the  Ohio  river,  McLeak,  J.,  after  holding 

that  the  English  law  as  to  the  navigableness  of  streams  has  no 

application  in  this  country,  and  docs  not  depend  on  the  ebb  and 

flow  of  the  tide,  goes  on  to  say :  "  It  is  enough  to  know  that  the 

riparian  right  on  the  Ohio  river  extends  to  the  water,  and  that  no 

supervening  right  over  any  part  of  this  spae^  can  be  exercised  or 

maintained  without  the  consent  of  the  proprietor.     He  has  the 

idght  of  fishery,  of  ferry,  and  every  other  right  which  is  properly 

appurtenant  to  the  soil.    And  he  holds  every  one  of  these  rights  by 

as  sacred  a  tenure  as  he  holds  the  land  from  which  they  emanate. 

The  State  cannot,  either  directly  or  indirectly,  divest  him  of  any 

one  of  these  rights,  except  by  a  constitutional  exercise  of  the  power 

to  appropriate  private  property  for  public  purposes." 

In  McManus  v.  Carmichael,  3  Iowa,  1,  an  action  of  trespass  was 
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brought  against  the  defendant  for  taking  sand  from  the  shore 
against  the  plaintiff's  land.  After,  a  very  full  discussion  the  court 
held  it  was  no  trespass,  but  expressly  says  that  it  does  not  mean  to 
say  that  the  riparian  owner  does  not  possess  peculiar  rights,  and  that 
he  might  not  have  a  remedy  by  action  of  the  case  or  by  indict- 
ment. 

In  Tales  v.  Milwaukee,  10  Wall.  497,  504,  the  United  States 
Supreme  Court,  by  Miller,  J.,  held  that  whether  the  ownership 
extends  beyond  the  land  or  not,  this  riparian  right  is  property,  and 
is  valuable,  and  though  it  must  be  enjoyed  in  due  subjection  to  the 
rights  of  the  public,  it  cannot  be  arbitrarily  or  capriciously  destroyed 
or  impaired.  It  is  a  right  of  which  when  once  vested  the  owner  can 
only  be  deprived  in  accordance  with  established  law,  and  if  neces- 
sary that  it  should  be  taken  for  the  public  good  upon  due  compen- 
sation. And  the  court  refers  to  Railroad  Co.  v.  Schurmeir,  7  WalL 
272,  and  Button  v.  Strong,  1  Black,  23. 

In  Webber  v.  Harbor  Commissiotiers,  18  Wall.  57,  the  court  says 
it  recognizes  the  correctness  of  the  rule  as  laid  down  in  Yaies  v. 
Milwaukee,  10  Wall.  497.  In  that  case  the  legislature  had  granted 
to  the  city  the  right  to  wharf  out  at  the  ends  of  all  the  streets,  and 
the  defendant,  who  had  erected  a  wharf,  was  not  a  riparian  owner. 
And  the  court  makes  a  distinction  as  to  statutes  of  limitation  as 
concerns  the  State  between  lands  it  holds  as  private  proprietor  and 
lands  it  holds  as  sovereign  in  trust  for  the  public. 

In  Wisconsin,  in  Chapman  v.  Oshkosh  £  Miss.  R.  R»  Co.,  33  Wi& 
629,  where  the  riparian  front  was  cut  off  by  a  railroad,  the  courts 
by  Cole,  J.,  consider  the  decisions  in  Gould  v.  Hudson  River  R.  R, 
Co.,  6  N.  Y.  522,  and  in  Toinlin  v.  Dubuque,  BeUevue  &  Miss.  R.  R. 
Co.,  32  Iowa,  106,  unsound;  and  in  Delaplaine  v.  The  C.  d  N.  W. 
R.  R.  Co.,  42  Wis.  214,  they  approve  and   follow  their  former 
decision,  holding  that  the  riparian  owner  on  a  navigable  river  haa 
rights  therein  differing  in  kind  and  degree  from  the  rights  of  the 
public.     He  has  the  right  of  access  to  and  from  his  land,  and  to  all 
the  facilities  which  the  location  of  the  land  gives  him,  and  this 
although  the  water's  edge  is  the  boundary  of  his  title.    And  they 
quote  and  approve  the  language  of  the  English  decision  in  Ljfon  ▼» 
Fishmongers'  Company,  L.  R,  1  App.  Gas.  662.  And  in  Diedrick  ▼* 
N.  W.  U.  R.  R.  Co.,  42  Wis.  248,  264;  s.  c,  24  Am.  Bep.  399»  the 
court  approve  the  decision  in  Chapman  v.  Oshkosh  d  MisM.  JZ» 
R.  Co. 
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In  Lorman  v.  Bensouy  8  Mich.  18,  it  is  held  that  the  riparian 
owner  is  entitled  to  every  right  consistent  with  the  public  easement; 
and  in  Bice  v.  Ruddtman,  10  Mich.  125,  it  was  held  that  the 
riparian  owner's  title  extended  into  the  lake  as  far  as  it  was  sus- 
ceptible of  private  use.  For  this  the  United  States  had  got  an 
increased  price  for  the  land.  And  it  is  queried  whether  the  State 
could  cut  him  off  from  the  water. 

In  Barron  v.  Mayor  i&  City  Council  of  Baltimore^  2  Am.  Jur. 
203,  it  was  held  that  the  owner  had  the  right  of  access  to  his  land 
by  water,  and  that  this  was  property. 

Some  of  these  cases  arose  on  the  large  rivers  and  lakes  of  the 
West.  But  the  principle  must  be  the  same.  There  is  no  use  of 
referring  to  many  of  the  cases  where  it  has  been  held  that  no  pri- 
vate person  has  a  right  to  do  any  thing  to  injure  or  take  away  the 
access  of  the  riparian  owner  to  his  land.  In  Rose  v.  Oroves,  5  M. 
&  O.  613,  the  plaintiff,  who  had  a  house  on  the  bank  of  a  navigable 
river,  recovered  for  the  injury  done  him  by  the  defendant  in  plac- 
ing timber  in  his  front.  They  have,  however,  an  important  bear- 
ing as  recognizing  that  a  riparian  owner  has  rights,  from  the  very 
fact  of  his  being  such  owner,  which  are  valuable,  and  if  so,  con- 
stitute a  species  of  property  of  which  no  one  can  legally  deprive 
him,  subject,  of  course,  to  the  public  rights  of  navigation,  etc.,  and 
to  be  regulated  by  the  legislature  so  as  to  protect  them. 

By  the  Thames  Conservancy  Act  of  A.  D.  1857,  the  conservators 
of  the  Thames  might  license  any  riparian  owner  to  make  any  dock, 
basin,  or  embankment  in  front  of  his  land  into  the  body  of  the 
river,  with  a  proviso  that  it  should  not  abridge  or  take  away  any 
right,  franchise,  etc.,  etc.,  to  which  any  owner  of  lands  on  the  banks 
of  the  river  is  now  by  law  entitled.  In  Lyon  v.  Fishmongers'  Cofn^ 
pany,  the  defendant  under  license  was  embanking  in  such  a  way  as 
to  cut  off  a  portion  of  the  access  which  the  plaintiff  had  before  en- 
joyed to  his  wharf,  and  he  prayed  for  an  injunction.  The  defend- 
ant did  not  claim  a  right  to  interfere  with  the  plaintiff's  proper 
frontage  on  the  river ;  but  from  the  peculiar  shape  of  the  shore, 
he  had  enjoyed  a  double  frontage,  west  as  well  as  south.  Malins, 
V.  C,  granted  an  injunction.  L.  R,  10  Ch.  App.  681,  n.  The  case 
was  appealed,  and  the  lords  justices  reversed  his  decision.  L.  R, 
10  Oh.  App.  679,  687.  The  justices  base  their  decision  on  the 
ground  that  there  was  no  violation  of  any  private  right  of  the  ripa- 
rian owner  distinct  from  the  public  right  of  navigation,  and  that 
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they  could  iiiid  uo  authority  for  holding  that  on  tidal  rivers  the 
riparian  owner  had  any  rights  or  easements  similar  to  those  which 
belonged  to  an  owner  above  the  flow  of  the  tide.  The  House  of 
Lords,  L.  R ,  1  App.  Cas.  662,  reversed  the  decision  of  the  lords 
justices,  and  opinions  of  considerable  length  were  delivered  by 
Cairns,  lord  chancellor,  and.  Chelmsford  and  Selbornb,  ex- 
chancellors.  They  all  hold  most  explicitly  that  the  right  of  the 
riparian  owner  does  not  depend  merely  on  the  fact  that  he  suffers 
a  particular  damage  from  a  public  nuisance,  but  that  he  has,  as  in 
case  of  a  highway,  certain  rights  distinct  from  those  of  the  general 
public,  which  are  valuable  and  cannot  be  infringed.  It  is  not  a 
right  held  in  common  with  the  rest  of  the  public,  for  the  other 
members  of  the  public  have  no  access  to  or  from  the  river  at  that 
particular  place.  It  is  a  form  of  enjoyment  of  the  land,  and  of  the 
river  in  connection  with  the  land,  the  disturbance  of  which  may  be 
vindicated  in  damages  or  restrained  by  injunction.  See,  iXso^Attar- 
ney- General  v.  Conservaiors  of  the  T/iames,  1  Hem.  &  M.  1,  where 
the  same  law  is  laid  down  by  Page- Wood,  V.  C. 

In  Baltimore  &  Ohio  B.  R.  Co.  v.  Chase,  43  Md.  23,  it  was  held 
that  the  riparian  owner  on  navigable  water  has  the  right  of 
access  from  the  front  of  his  lot,  and  to  erect  wharves,  etc.,  subject 
to  regulation  by  the  legislature;  that  these  rights  are  property ;  and 
while  they  must  be  enjoyed  in  subjection  to  the  rights  of  the  pub- 
lic, the  owner  cannot  be  deprived  of  them. 

So,  in  our  sister  State  of  Connecticut,  it  was  laid  down  by  Judge 
Swift,  that  while  the  sea  and  navigable  waters  are  common  for 
certain  purposes,  tiie  owners  of  the  bank  have  a  right  to  the  soil 
covered  with  water  as  far  as  they  can  occupy,  that  is,  to  the  chan- 
nel. It  was  subsequently  exphiined  that  this  does  not  mean  that 
the  riparian  owners  are  seised,  but  only  that  they  have  a  right  to 
occupy,  and  that  it  is  properly  termed  a  franchise.  The  usage  to 
wharf  out  is  recognized  as  an  immemorial  usage,  which  makes  a 
common  law.  It  exclusively  belongs  to  the  riparian  owner,  and  no 
one  has  any  right  to  do  any  thing  to  his  injury  in  front  of  his  land. 
1  Swift's  System,  ch.  22,  p.  341  ;  East  Haven  v.  Hemingway^  7 
Conn.  186;  Chapman  v.  Kimball^  9  id.  38;  Xivhols  \.  Lewis^  15 
id.  137 ;  Simons  v.  French,  25  id.  346,  352. 

The  right  to  wharf  out  has  also  been  generally  recognized  in  the 
other  States.  See  the  cases  and  reasoning  in  a  very  able  opinion 
in  Clement  v.  Burns,  43  if.  H.  609,  617;  and  Mr.  Justice  Diiax>K^ 
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in  Northwestern  Union  Packet  Co^  v.  Atlee^  2  Dill.  479,  48t5,  says : 
^'Stractnres  of  the  character  just  named  (that  is,  wharves  and 
landing  places)  connected  with  the  shore,  when  not  erected  in  vio- 
lation of  legislative  regulations,  when  they  do  not  obstruct  the 
paramount  right  of  navigation,  and  arc  not  nuisances  in  fact,  have 
the  sanction  of  long  usage  in  this  country,  and  under  the  qualifi- 
cations suggested  may  be  lawfully  erected;  but  the  right  it  is  said 
must  be  understood  as  terminating  at  the  point  of  navigability." 

And  in  the  Scotch  law  it  is  held,  while  the  riparian  owner's  abso- 
lute right  extends  only  to  high  water,  he  has  a  modified  property 
below  it,  and  that  no  one  can  interfere  between  him  and  the  shore. 
Bell's  Diet,  and  Digest. 

That  it  may  sometimes  bo  a  nice  question  as  to  when  the  right  of 
the  riparian  owner  is  to  be  held  to  conflict  with  the  rights  of  the 
public,  is  no  sound  reason  for  denying  the  right  In  the  language 
of  Best,  J.,  in  Blundell  v.  CatteraUy  5  B.  &  A.  268,  277,  "The  law 
in  these,  as  in  all  other  cases,  limits  and  balances  opposing  rights, 
that  they  may  be  so  enjoyed  as  that  the  exercise  of  one  is  not  in- 
jurious to  the  other." 

That  where  land  is  reclaimed  from  the  tide- waters  it  may  be  held, 
at  least  to  a  certain  extent,  as  private  property,  cannot  well  be 
doubted.    Bell  v.  Gough,  23  N.  J.  L.  624. 

The  next  question,  and  a  very  important  one,  is  whether  the  per- 
son having  the  right  to  wharf  out  or  to  fill  up  can  convey  this 
right  separate  from  the  upland.  If  the  street  can  be  held  <is  a 
street  by  estoppel,  there  is  no  reason  whatever  why  the  same  doc- 
trine should  not  be  applied  to  the  lots  then  under  water.  The 
street  is  laid  out  for  the  lots  and  not  the  lots  for  the  street  ^Un- 
less the  lots  then  under  water  were  to  be  filled,  the  street  would 
have  been  of  little  or  no  value.  The  right  has  been  recognized  in 
many  States  without  any  reference  to  the  principle  of  estoppel. 

The  original  proprietors  of  Providence  conveyed  thatch  rights  to 
persons  not  owners  of  the  upland,  as  we  have  stated.  In  Massa- 
chusetts, under  their  Colony  Ordinance  of  1640,  which  as  I  have 
before  said  was  probably  only  designed  to  recognize  and  limit  an 
existing  usage,  the  riparian  owner  had  a  qualified  right  to  low-water 
mark,  provided  it  was  not  more  than  one  hundred  rods,  and  a  man 
might  sell  these  flats  separately.  Adams  v.  Frotlnnghaniy  3  Mass.  352; 
3  Am. Dec.  161;Valentine v. Piper y 22 Pick. 85;  Mayhew  v.  Norton,  17 
id«  357.    See,  also,  Scorer  r.  Freeman,  6  Mass.  435;  4  Am.  Dec.  155; 


Knight  v.  Wilder,  2  Cnsh.  199;  £>unlap  v.  SMson,  4  HaaoD,  349;  Bok- 
man's  Deviaeea  i£  BunUey  r.  W(U}ien,  S  McLean,  376,  S84, 389;  Stmotu 
T.  French,  25  Conn.  346,  352 ;  Deenng  v.  ionj  Wharfy  25  He.  61 ; 
Cltapmm  v.  Kimball,  9  Conn.  38  ;  Ntchols  v.  iMpi"/»>  16  id.  137.  So 
in  Blast  Haven  v.  Hemingway,  7  id.  186,  203,  the  right  to  wharf  out 
is  recognized  aa  of  immomorial  usage,  and  it  is  held  that  this  right 
of  occupation  is  properly  a  franchise.  So  also  in  Simons  v.  French, 
25  Conn.  346,  353. 

As  to  the  doctrine  of  dedication,  it  is  pretty  difficult  to  under- 
stitnd  how  any  thing  can  be  dedicated  which  cannot  bo  used  for  the 
purpose  intended.  Here  the  land  was  undor  water.  But  if  the 
water  lots  were  validly  conveyed,  the  right  in  their  owners  to  fill  up 
the  street  seems  to  follow ;  and  the  owners  of  those  lots,  as  well  as 
all  the  owners  of  lots  on  the  plat,  mizht  well  be  held  to  be  estopped 
from  denying  it  to  be  a  highway. 

Ab  to  the  v>ffect  of  unity  of  possession,  the  argument  of  the  re- 
spondents that  the  purpose  of  this  street  was  to  provide  a  way  for 
lots  13  to  22  would,  it  seems  to  me,  from  their  location  on  the  plat, 
be  entitled  to  great  force  but  for  the  language  of  the  instrument 
attached  to  the  plat,  which  declares  expressly  that  all  the  squares, 
streets,  and  easements  are  attached  to  each  lot. 

Decree  accordingly. 
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Negtigtnet — fr^MofhonebytnowJitaptA  in  highvag — attion. 

A  waa  injured  bj  &  horse  driven  by  B,  on  a  highwaj,  aod  frighUiied  by  th« 
oTerturo  of  aaletgh  by  ab«apo(  snow  and  ice  vrongf  ally  made  on  tbe  hlgb. 
way  by  C.    HM,  that  A  conld  DuUnUdn  ftn  »cUod  againet  C  tfaerafor.* 

rpRESPASS  on  the  case.    The  facts  are  stated  in  the  opiaioD. 

Francis  W.  Miner,  for  defendant,  cited  Marble  v.  City  of  Woree*^ 
ter,  4  Gray,  396,  397;  Mangan  v.  Atterton,  L.  B.,  1  Exch.  239. 

Rollin  iSaihewton,  contra. 
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DuBP£E,  C.  J.  The  plaintiff,  who  was  knocked  down  and  ran 
over  by  a  horse  and  sleigh  while  walking  on  the  sidewalk  of  one  of 
the  public  streets  of  the  city  of  Providence,  brings  this  action 
against  the  defendant  corporation  to  recover  damages  for  the  injur* 
ies  which  he  sustained.  The  declaration  alleges  that  the  defendant 
corporation  wrongfully  and  unlawfully  made  and  deposited  and 
suffei-cd  to  remain  in  said  sti*eet  large  heaps  of  snow  and  ice,  which 
obstructed  the  street  and  rendered  it  unsafe  for  travel,  and  that  a 
team  which  was  being  driven  down  the  street  came  in  contact  with 
the  accumulation,  whereby  and  by  reason  whereof  the  sleigh  was 
overthrown,  and  the  horse  becoming  frightened  broke  away  from 
his  driver  and  ran  furiously  against  the  plaintiff,  causing  the  in- 
juries of  which  he  complains.  The  declaration  alleges  that  the 
plaintiff  was  in  the  exercise  of  due  care  and  that  his  injuries  were 
caused  wholly  by  the  obstruction  of  the  street  The  defendant 
demurs  to  the  declaration,  and  contends  that  the  action  cannot  be 
maintained  because  the  accumulation  of  snow  and  ice  was  not  the 
proximate  cause  of  the  injury. 

We  think  the  demurrer  must  be  overruled.    Every  thing  whicli 

happened  resulted  naturally  from  the  overturning  of  the  sleigli  by 

the  embankment  of  snow  and  ice,  without  the  intervention  of  any 

new  responsible  cause.    In  such  cases  the  original  cause  is  in  law 

the  proximate  cause.    See,  in  addition  to  the  authorities  cited  for 

the  plaintiff,  Cooley  on  Torts,  68-77.    The  case  of  McDonald  v. 

Snelling^  14  Allen,  290,  is  closely  in  point.    There  it  was  held  that 

if  one  negligently  frightens  the  horse  of  another,  which  thereupon 

mnfi  away  and  comes  into  collision  with  a  second  h'^**se  and  injures 

him,  the  owner  of  the  second  horse  can  recover  of  .hw  person  whose 

negligence  caused  the  first  to  take  fright  and  run  away.    See,  also, 

Clark  Y.  Lebanon^  63  Me.  393. 

The  defendant  objects  that  the  declaration  does  not  allege  that 
the  driver  of  the  horse  and  sleigh  was  using  due  care.  We  do  not 
think  the  allegation  was  necessary.  It  is  enough  that  the  declara- 
tion alleges  that  the  plaintiff's  injury  was  caused  by  the  nuisance 
crested  by  the  defendant  corporation.  May  v.  Inhabitants  of 
Princeton,  11  Meta  442. 

Demurrer  overruled. 


/ 


Baldwih  v.  Babset. 

(UB.L  SOEJ 

Sundag —  aOha  /or  tort  ml. 

A,  cuef nllr  driving  on  SaadA;  on  a  higbwaj  In  MuaachnMtU^  ma  Injnnd  bf 
Uie  reckless  driving  of  B  ;  hM,  that  A  could  m&intkiii  kd  mctioD  tlieiefor 
ag&iDBt  Bin  Rhode  loluid,  without  BhowiDgtlikt  hewasmveUlng  toraaces- 
fllty  or  chmrity,* 

ACTION  of  damages.    The  opinioo  states   the  cassi     The  de- 
fendant had  judgment  below. 

BaUou  <i  French,  tor  plaintiff. 

Bonvorth  d  Champlin,  for  defendant 

DnRFEB,  G.  J.  Tbia  action  is  trespass  to  recover  damages  for  an 
injury  resalting  from  a  coUiBioii  on  a  highway  in  Swanse?,  Massa- 
chnsetts.  On  the  trial  to  the  jury  the  plaintiff  submitted  teatimony 
to  show  that  the  collision  occurred  September  10,  1876,  heing  a 
Sunday,  at  about  7.30  o'clock,  p.  H.;  that  the  road  where  the  colli- 
sion occurred  was  eighteen  feet  wide  ;  that  he  and  the  defendant 
were  travelling  in  opposite  directions,  each  driving  a  horse  and 
buggy  or  wagon ;  that  he  saw  the  defendant  approaching  and 
turned  out  to  the  right  as  far  as  he  could  and  stopped ;  that  he 
called  to  the  defendant,  but  that  thedefeudant  drove  rapidly  along 
the  middle  of  the  road,  without  tnming  aside,  and  ran  into  his 
buggy,  upsetting  it,  throwing  him  out,  and  doing  the  buggy  cod- 
siderable  injury.  The  plaintiff,  having  submitted  this  testimoDy, 
rested  ;  and  the  defendant  thereupon  moved  for  a  nonsuit,  on  the 
ground  that  it  appeared  from  the  testimony  submitted,  that  at  the 
time  of  the  collision  the  plaintiff  was  travelling  on  Snnday,  in 
violation  of  law.  The  court  granted  the  nonsuit,  being  of  the 
opinion  that  the  plaintiff  could  not  prove  his  case  without  proving 
his  own  criminality.  The  plaintiff  excepted,  and  petitions  for  a 
ijvwtrinl. 

We  think  the  plaintiff  ia  entitled  to  a  new  tnaL    The  report  ot 

•  To  Bune  Bffevt,  S(h«\Ul  v.  Unmnhnv  (4S  Iowa.  S»K  90  jUn.  B9.  Ui. 
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mucli  more  than  half  of  the  road,  and  stops.    lie  shouts  a 
every  thing  in  his  power  to  prevent  the  impending  collisioi 
the  approaching  traveller,  paying  no  heed,  drives  straight 
runs  violently  into  him.     Now  can  it  be  said  that  the  ; 
traveller  contributed  to  the  collision,  which  he  so  persistent! 
to  avoid,  by  travelling  as  he  did,  because  if  ho  had  not  been 
ling  the  collision  would  not  have  occurred  ?    Is  not  the  c( 
rather  an  incident  or  concomitant  of  his  travelling  than  its  ( 
Wo  think  so.     And  if  we  add  that  the  collision  occurred  oi 
day,  and  that  the  injured  traveller  was  violating  the  Sabba 
simply  add  a  new  tint  to  the  moral  complexion  of  the  casualt 
we  reflect  no  new  light  on  its  causes.    The  collision  would 
occurred  just  the  same,  if  instead  of  being  engaged  in  vio 
the  law,  he  had  been  going  to  or  returning  from  church.     He 
mitted  no  fault  in  reference  to  the  impending  collision,  and  t 
fore  no  fault  which,  in  contemplation  of  law,  contributed  t 
injury  which  he  received. 

We  are  conscious  that  the  distinctions  which  we  have  indie 
are  not  free  from  obscurity,  and  that  they  are  such  that  on( 
easily  go  astray  in  reasoning  upon  them  ;  but  nevertheless  wo  t 
they  are  real  and  apprehensible,  clearly  felt,  even  when  they 
not  be  clearly  expressed,  and  that  they  are  as  valid  in  law  as 
are  in  common  sense.    Of  course  it  is  immaterial,  so  long  aa 
distinctions  are  not  confounded,  whether  we  call  the  act  of  trs 
ling  a  cause  or  a  condition  of  the  injury.    If,  however,  we  call 
cause,  then  we  have  to  distinguish  between  causes,  and  we  hav 
hold  that  the  act  of  travelling,  though  it  is  a  cause,  is  not  the 
mediate  or  proximate  cause,  which  alone  entails  legal  responsibil 
and  which  alone,  when  contributed  by  the  plaintiff,  defeats  his  ri| 
of  action,  but  is  only  a  remote  cause  which  will  not  be  regarded 
the  law.     In  Jones  v.  Inhabitants  of  AndoveVy  previously  cited,  \ 
Supreme  Judicial  Court  of  Massachusetts  seems  to  have  recognis 
the  distinctions  which  we  have  been  endeavoring  to  elucidate,  I 
it  also  seems  either  to  have  regarded  them  as  immaterial  or  to  ha 
overlooked  their  materiality.     Chief  Justice  Bigelow,  in  givii 
the  opinion  in  that  case,  said  :  *'  It  is  true  that  no  direct  unlawf 
act  of  omission  or  commission  by  the  plaintiff,  done  at  the  momei 
yvhen  the  accident  happened,  and  tending  immediately  to  produ< 
it,  is  offered  to  be  shown  in  evidence.    But  it  is  also  true  that 
the  plaintiff  had  not  been  engaged  in  the  doing  of  an  unlawful  ac 
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the  accident  would  not  have  happened,  aad  the  negligence  of  tbt 
defendanto  in  omitting  h>  keep  their  roud  in  proper  repair  woold 
not  have  contributed  to  produce  an  injurj  to  the  plaintifE."  Now, 
with  deference  to  the  learned  court,  we  think  the  act  of  traTellin^ 
thoQgh  unlawful,  could  not  properly  defeat  the  action  on  the 
ground  that  it  was  a  contributory  cause,  unlesa  it  was  one  of  die 
immediate  causes  of  the  injury.  And  in  other  cases  iDTOlfing 
the  doctrine  of  contributorj  canae,  this  has  been  rect^iiedby 
that  court.  Stsele  v.  Burkhardl,  104  Maes.  59  ;  Spofford  t.  Bar- 
low, 3  Allen,  1 76;  McOratk  t.  Mermui,  ua  Mass.  467;  s.  c,  17  Am. 
Hep.  119. 

There  is  a  question  which  may  hereafter  arise,  if  the  plaiDdff 
was  in  point  of  fact  travelling  in  Tiolatiott  of  law  when  the  cd- 
lision  occurred,  namely,  whether  the  defendant  is  entitled  to 
prove  it  to  defeat  the  action.  The  question  is  not  now  before  la, 
but  it  is  80  closely  allied  to  the  question  which  is  before  us  that  m 
do  not  think  it  improper  to  consider  it. 

It  will  be  seen  at  once  tliat  the  proof  Is  trrelerant,  and  therrfon 
inadmissible,  unless  the  law  affords  no  redress  to  any  person  who 
is  injured  whilo  tranegresBing  it.  But  this  is  not  so.  A  defend- 
ant who  is  sued  in  tort  cannot  justify  the  tort,  whether  willfpl  or 
negligent,  by  proving  that  the  plaintiff,  when  injured,  was  tnoi- 
gressing  the  law,  so  long  as  the  tort  and  the  transgression  are  isd^ 
pendent  or  disconnected,  except  in  time  and  place,  in  their  relation 
to  each  other.  Welch  v.  Wesson,  6  Gray,  505;  Steele  v.Burhhar^ 
104  Maes.  59;  Alger  v.  City  of  Lowell,  3  Allen,  402,  405;  Dimtt  J. 
Petley,  15  Q.  B.  276 ;  Hopkins  v.  Cromlnt.  4  N.  H.  520;  Bigebmi. 
Reed,  51  Me.  335 ;  Baker  v.  Portland,  53  id.  199 ;  a  c,  4  Am.  B^ 
374;  Hoffman  v.    Union  Ferry  Co.,  68  N.  T.  385. 

The  view  which  we  have  taken  of  the  principal  question  in  thii 
case,  though  it  is  at  variance  with  Massachnsetts  decisioiu,  is  sup- 
ported by  many  well  considered  decisions  of  other  courts  of  the 
highest  authority.  Phila.,  WH.  £  Bait.  R.  R.  Oo.  y.  PhUa.  * 
Havre  ds  Grace  Tawhoal  Co.,  33  How.  209;  JToArMy  T.  Cook,  tt 
Penn.  St  342;  Davies  v.  Mann,  10  M.  &  W.  546;  Iforris  v.  LOA- 
field,  35  N.  H.  271;  Baker  v.  City  of  Portland,  58  Me.  199;  8.C, 
4  Am.  Bep.  274 ;  Kerwhaker  v.  C.  C.  &C.R.R.  Co.,  3  Ohio  St.  IT*. 
195;  Sntton  v.  Town  of  Wauwatotti,  89  Wis.  21.  Among  these 
oases  we  invite  attention  partionlarly  to  the  last  namod,  tn  whid 
the  qneatlon  is  discussed  by  Chief  Justice  DixOH  with  ( 
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acumen .  The  subject  is  also  treated  with  characteristic  candor  auA 
clearness  by  Judge  Gooley  in  his  recent  valuable  work  on  Torts,.. 
§  157.  He  expresses  the  opinion  that  the  weight  of  authority  i& 
now  in  favor  of  the  conclusion  which  we  have  adopted.  See,  also^ 
Whart.  on  Neg.,  §§  330,  381  a,  405,  995. 

We  remark  in  conclusion  that  the  law  which  the  plaintiff  is  sup- 
posed to  have  been  violating  when  he  was  injured  is  a  statute  of 
the  Commonwealth  of  Massachusetts.    The  case  has  been  argued  ^ 
as  if  we  could  take  judicial  cognizance  of  it.    Of  course  we  cannot  . 
do  so.    We  have,  however,  treated  the  case  as  if  we  could,  for  ik  . 
was  for  the  advantage  of  the  defendant  for  us  to  do  so,  and  in  the  - 
view  which  we  have  taken  it  could  not  do  the  plaintiff  any  harm.. 
We  may  add  that  if  the  collision  had  occurred  in  Rhode  Island  our  / 
decision  would  not  have  been  materially  different  either  in  reasoo-r- 

ing  or  in  result. 

Petition  granted^ 


Glavin  v.  Rhode  Islakd  HospitaLt 

(Ift  R.  I.  411.) 

NegUgenee  —  cutum  agaiTui  public  haapital. 

One  who  sustains  injarj  at  a  public  hospital  from  unskillful  surgical  treat 
ment  bj  an  unpaid  attending  surgeon  maj  maintain  an  action  against  the- 
hospital  therefor,  although  the  hospital  is  a  public  charitj,  supported  hy 
trust  funds,  and  the  plaintiff  paid  nothing  but  a  small  amount  for  board  and; 
attendance. 

ACTION  of  damages  for  malpractice.     The  opinion  states  thft- 
case.    The  defendant  had  judgment  below. 

Charles  JS.  Oorman,  for  plaintiff. 

Charles  Hart  and  Charles  Bradley ^  for  defendant. 

DuRFEE,  C.  J.     This  is  an  action  on  the  case  to  recover  damages 
for  unskillful  and  negligent  surgical  treatment.     The  declaration 
sets  forth  that  the  plaintiff,  having  received  injury  on  his  hand  and 
fingers  for  which  he  was  in  need  of  surgical  and  medical  treatment 
and  care,  gave  himself  into  the  charge  of  the  defendant  corporation^ 


who  were  owuei's  of  a  large  hospital  where  they  were  m  tlie  biibil 
of  receiving  persona  needing  such  treatment  and  care,  and  of  treat- 
ing and  caring  for  them  for  hire;  and  that  in  conaidemtioD  of 
being  BO  received  and  treated  with  skill  and  care,  be  promised  to 
jiay  Llie  dcfendiint  corporation  a  reasonable  com  pen  sa  Lion  therefor, 
iind  that  the  defendant  corporation,  in  consideration  thereof,  le- 
ceived  him  and  promised  to  supply  him  with  Bocb  Bui^icfll  and 
medical  treatment,  skill,  and  attention  aa  were  necessary  for  the 
care  and  cure  of  his  injuries.  The  declaration  also  sets  forth  tbst 
Iho  corporation,  its  officers,  agents,  and  servants,  regardless  of  its 
and  their  duty,  neglected  proi^erjy  to  care  for  the  (ilaintifi  and  his 
injuries,  or  to  supply  such  medical  and  sni^cal  treatment  as  via 
needed  for  their  care  and  cure  ;  but  on  the  contrary  condactedw 
<;are]essly,  improperly,  and  unskillfnlly,  that  his  hand  and  fingers 
by  reason  thereof  became  ulcerated  and  gangrenous,  and  likewiBS 
his  arm,  so  that  his  life  was  eudungered  and  his  arm  had  to  be  im- 
putattsd  at  or  near  the  shoulder,  etc.  The  declaration  also  contaliu 
counts  charging  the  defendant  corporation  with  a  neglect  of  doty 
in  other  ways,  and  especially  in  that,  regardless  of  the  obligation 
incumbent  on  it,  it  neglected  to  provide  careful,  competent  and 
skillful  officers,  agents,  and  serranta  to  caro  for,  attend  to,  and 
treat  him  and  his  injuries. 

On  tho  trial  to  the  jury  the  plaintiff  submitted  testimony  to 
show  that  on  the  3d  of  October,  1873,  he  had  two  fingers  ol  hii 
light  hand  accidenl ally  sawed  off  by. a  circular  saw  in  a  lamber 
yard  where  he  was  employed;  that  ho  was  immediately  taken  to 
tho  hospital,  where  he  was  received  by  the  superintendent,  and 
committed  to  the  care  of  tho  surgical  interne,  who  etherized  him 
and  undertook  to  dress  his  wound ;  that  a  profuse  hemoirfasge 
occurred,  being  occasioned,  as  the  plaintiff  claims,  by  the  negU* 
gence  or  nnskillfnlness  of  the  interne  ;  that  the  interne,  after  re- 
peatedly trying  in  vain  to  arrest  the  hemorrhage  by  ligating 
the  arteries,  a|)plied  a  tourniquet  to  the  plaintiff's  arm  so  tightly 
as  to  sto[)  circulation,  and  kept  it  applied  for  nearly  seventetn 
honrs,  bcfoi'c  the  arrival  of  a  surgeon  who  was  ekillfnl  enough  to 
ligate  the  artenea;  that  the  plaintiff,  in  conseqaeoce,  Bnfiend 
excruciating  pain,  his  arm  being  enormously  awollen,  and  thai 
afterward  his  arm  mortified  so  that  he  had  to  have  it  amputated, 
and  did  have  it  amputated,  after  leaving  the  hospital,  jnst  belo* 
the  shoulder  joint 
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The  plaintiff  also  submitted  testimony  to  show  that  his  injary 
was  such,  especially  in  view  of  tho  hemorrhage,  that  some  one  of 
the  experienced  surgeons,  attendant  on  the  hospital,  should  have 
been  immediately  summoned ;  but  that  in  fact,  no  one  of  them 
was  sent  for  until  after  nearly  nine  hours,  and  no  one  came  until 
after  nearly  seventeen  hours,  though  there  were  four,  subject  to 
call,  residing  and  having  their  offices  within  a  mile  of  the  hospital. 
Further  testimony  was  introduced  by  the  plaintiff  showing  the 
treatment  which  he  received  both  while  he  was  in  the  hospital  and 
after  he  left;  showing  the  degree  of  care  which  was  used  in  select- 
ing the  interne,  and  showing  the  charter  of  the  corporation  and  the 
rules  and  regulations  in  force  in  1873.  It  appeared  that  the  plaint- 
iff was  taken  from  the  hospital  by  his  friends  against  the  advice  of 
the  surgeon,  and  that  when  he  left,  October  22,  1873,  a  bill  for 
board  and  attendance  at  $8  per  week,  amounting  to  $21. 71,  was 
presented  to  him  in  behalf  of  the  defendant  corporation,  which  was 
subsequently  paid. 

For  the  defendant  corporation  testimony  was  introduced  to  ex- 
plain the  management  of  the  hospital  generally,  as  well  as  the 
circumstances  of  the  case  of  the  plaintiff,  and  to  show  that  there 
was  no  want  of  reasonable  care,  skill  and  diligence  on  the  part  of 
the  defendant  corporation.  Testimony  was  also  introdued  to  show 
that  the  hospital  was  administered  as  a  charity;  that  its  income 
was  derived  mainly  from  its  endowments  and  from  voluntary  con- 
tributions;  that  the  physicians  and  surgeons  attendant  on  the 
hospital,  and  the  medical  and  surgical  internes,  gave  their  services 
without  compensation,  except  that  the  internes,  who  were  required 
to  be  constantly  in  attendance,  had  their  board  and  lodging  in  the 
hospital,  and  that  the  bill  which  was  rendered  to  the  plaintiff  was 
designed  only  to  cover  board,  washing,  warmth,  and  the  services  of 
nurses  and  ward  tenders. 

After  the  introduction  of  the  testimony  and  the  argument  of  the 
case  to  the  jury,  the  court  instructed  the  jury  that  no  testimony 
had  been  submitted  which  entitled  the  plaintiff  to  a  verdict  for 
damages,  and  directed  the  jury  to  return  a  verdict  for  the  defend- 
ant corporation.  The  ground  of  the  instruction  was,  that  the  de- 
fendant corporation  being  the  dispenser  of  a  public  charity,  and 
being  dependent  for  its  support,  in  a  great  measure,  on  voluntary 
grants  and  contributions,  was,  for  reasons  of  public  policy, 
exempt    from    liability  for  any  negligence  or   unskillfnlness  on 


Ihe  part  of  its  trastces,  agoute,  eervants,  physicians,  or  sni^ni, 
or  of  its  medical  or  surreal  internes ;  and  that  if  any  patient  in 
the  hospital  sufTered  injury  in  consequence  of  any  soch  negligeace 
or  UDskillfnlness,  his  remedy,  if  any  he  had,  was  to  prosecute  the 
person  or  persons  who  were  directly  chargeable  with  the  negligence 
lor  unsktUf  ulness,  and  not  to  bring  bis  action  against  the  defendant 
corporation. 

The  plaintiff  contends  that  this  instruction  was  erroneobg,  and 
that  he  was  entitled  to  leeovei,  Jirsi,  because  the  defendant  corpon- 
tion  delivered  hini  over  to  an  incompetent  and  uDskillfnl  interne, 
in  selecting  whom  for  his  place  the  corporation  did  noteserciae 
proper  care;  second,  because  the  interne,  acting  within  the  scope  of 
Jiia  appointment,  unskillfuUyand  negligently  cared  for  him ;  third, 
because  the  interne  caused  his  hemorrhage  by  his  nnskillfDlnesa 
.snd  negligence,  And  fourth,  because  the  plaintiff  being  in  a  criticil 
■condition.  It  was  the  dnty  of  the  interne,  under  one  of  the  rules  of 
the  hospital,  to  send  immediately  for  some  one  of  the  attendiot 
snrgeoue,  and  the  duty  of  the  corporation,  under  its  charter,  hsTing 
■icatablished  the  rale,  to  put  it  in  esecntion. 

The  conrt,  in  giving  its  charge  to  the  jury,  was  guided  by  Mc- 
Donald V.  Massachusetts  General  Ho-tpital,  120  Mass.  402  ;  a  c,  21 
Am.  Rep.  529.  In  that  case  a  hospital  patient  sued  the  corporation 
ioT  unskillful  surgical  treatment  by  a  honse  pupil,  a  fnnctionaij 
similar  to  a  surgical  interne.  There  was  no  evidence  of  any  want 
of  care  in  selecting  the  house  pupil,  and  the  court  held  that  with- 
out ench  evidence  the  action  could  not  be  maintained,  and  at  the 
£amo  time  strongly  intimated  an  opinion  that  it  could  not  be  main- 
Gained  even  with  such  evidence,  for  the  reason  that  the  corporation 
icould  not  be  held  to  have  agreed  to  do  more  than  furnish  hospital 
jsccommodations,  which  the  plaintiff  had  had,  and  also  for  (ht 
further  reason  that  any  judgment  recovered  against  the  corpoia- 
4ton  could  only  be  satisfied  out  of  funds  which  being  dedicated  to 
^he  charity  could  not  be  lawfully  used  to  pay  it. 

The  Supreme  Judicial  Court  of  UaseachuBette,  in  the  case  above 
«itod,  referred  to  HoUiday  v.  St.  Leonard,  11  C.  B.  (N.  S.)  IW, 
■fdecided  by  the  Court  of  Common  Bench,  in  1861,  as  anthori^  for 
the  point  that  the  corporation  was  not  liable  to  be  sued  Tor  the  tort 
■of  the  house  pupil  without  proof  of  negligence  in  eelectiog  him. 
"The  doctrine  enounced  in  ffolliday  v.  St.  Leonard  is  that  a  corpo- 
xate  or  quasi  corporate  board  or  body  hanng  a  public  trust  ordnt; 
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to  discharge  grataitously,  is  not  liable  for  the  torts  of  its 
or  employees  if  it  is  personally  without  fault.     The  plain 
our  attention  to  cases  in  which  Holliday  v.  St.  Leonard  \ 
qualified  or  impugned.     Mersey  Docks  v.  Gibbs,  11  H.  L. 
R.,  1  U.  L  93;  Forman  v.  Mayor  of  Canterbury ,  L.  R.,  6  Q 
Coe  V.  Wtsey  1  id.  711;  6  B.   &  S.  440,  458.    These  cas 
that  a  board  or  body  having  work  to  do  for  the  public  grati 
are  liable  for  the  torts  of  their  servants  or  employees  the  sa 
private  business  corporation,  provided  they  have  funds  oi 
receipt  of  an  income  out  of  which  a  judgment  against  them 
satisfied.     Winch  v.  Conservators  of  the  Thames,  L.  R.,  7  0. 
9  id.  378.    The  authority  of  McDonald  v.  Massachusetts  i 
Hospitaly  in  so  far  as  it  rests  upon  Holliday  v.  St.  Leonard, 
ously  impaired  by  these  cases,  and  the  question  arises  whe 
might  not  have  been  better  decided  on  the  other  grounds  su{ 
in  the  opinion  of  the  court. 

The  other  grounds  suggested  were  two.  The  first  was  th 
corporation  could  not  be  presumed  to  have  agreed  to  do  mor 
furnish  hospital  accommodations,  and  these  the  plaintiff  ha 
It  is  quite  conceivable  that  a  corporation  might  not  agree 
more  than  furnish  hospital  accommodations,  leaving  the  pati 
find  his  own  physican  or  surgeon.  In  such  a  case  the  corpo 
would  plainly  not  be  liable  for  the  torts  of  the  physicians  o 
geons,  for  in  such  a  case  they  would  not  be  its  servants  \ 
would  not  have  assumed  any  responsibility  in  their  selection, 
that  is  not  this  case.  Here  the  physicians  or  surgeons  are  se 
by  the  corporation  or  the  trustees.  But  does  it  follow  f roo 
that  they  are  the  servants  of  the  corporation  ?  We  think  nc 
A  out  of  charity  employs  a  physician  to  attend  B,  his  sick  : 
bor,  the  physician  does  not  become  A's  servant,  and  A,  if  ' 
been  duly  careful  in  selecting  him,  will  not  be  answerable  to 
his  malpractice.  The  reason  is  that  A  does  not  undertake  t( 
B  through  the  agency  of  the  physician,  but  only  to  procure 
the  services  of  the  physician.  The  relation  of  master  and  s( 
is  not  established  between  A  and  the  physician.  And  so  then 
such  relation  between  the  corporation  and  the  physicians  an^ 
geons  who  give  their  services  at  the  hospital.  It  is  true  the 
ration  has  power  to  dismiss  them,  but  it  has  this  power  not  b 
they  are  its  servants,  but  because  of  its  control  of  the  hospital 
their  services  are  rendered.    They  would  not  recognize  the  ri^ 
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Uie  corponitioD,  while  retaining  them,  to  direct  them  ia  their  treat- 
ment of  patients. 

But  thoQgh  the  relation  of  master  and  servant  cannot  be  said  to 
exist  between  the  hospital  and  the  physiciana  and  surgeons  attend- 
ant on  it,  the  hospital  does  nevertheless  assume  a  responsibility  in 
that  it  uses  its  own  judgment,  or  that  of  its  trustees,  in  selecting 
them,  and  impliedly  therefore  undertakes  to  exerci^i;  iv:isntiable 
care  to  get  such  as  are  skillful  and  trustworthy  in  their  professions 
A  patient  has  a  right  to  rely  on  the  esercise  of  such  care,  and  con> 
aequently  if,  through  the  neglect  of  the  hospital  to  exercise  it,  bt 
receiTes  an  injury,  he  is  entitled  to  look  to  the  hospital  for  indem- 
nity, anlesB  the  hospital  enjoys  some  extraordinary  esemptioa  from 
liability. 

In  the  case  at  bar,  however,  the  injjry  was  not  received  from  a 
physician  or  surgeon,  but  from  a  surgical  interne,  and  it  may  be 
that  a  surgical  interne  stands  on  a  different  footing.  There  are 
some  cases  of  minor  importance  in  which  the  internes  arc  allowed 
to  act  as  physicians  and  surgeons,  and  in  such  cases  I  think  that 
their  relation  to  the  corporation  does  not  differ  from  that  of  a  vis- 
iting physician  or  surgeon.  But  the  internes  act  in  still  another 
capacity.  The  corporation  undertakes  to  furnish  physicians  and 
surgeons  for  all  kinds  of  cases,  including  the  most  critical.  It  has 
a  regular  staff  of  physicians  and  surgeons.  But  inasmuch  as  these 
are  not,  like  the  internes,  constantly  in  attendance  at  the  hospital, 
they  must  frequently  be  sent  for.  The  corporation  undertakes  to 
send  for  them,  and  of  course  it  must  do  it  through  an  agent. 
The  internes  arc  the  persons  appointed  to  perform  this  duty  for 
it.  A  rule  of  the  hospital  prescribes  that  in  all  cases  re<iuiring 
immediate  and  important  action,  in  all  doubtful  cases,  and  in  all 
cases  requiring  an  immediate  operation,  the  interne  shall  send  for 
the  surgeon  of  the  day,  and,  if  he  cannot  be  found,  for  one  of  the 
other  surgeons.  Here  then  we  have  the  relation  of  principal  and 
agent,  or  master  and  servant.  If  the  interne  neglects  lo  call  the 
surgeon  in  the  class  of  cases  designated,  his  neglect  i^  the  neglect 
of  tJie  corporation.  Now  the  plaintiff  contends  that  liis  injury 
VBB  such  that  under  the  rule  a  surgeon  should  have  been  imme- 
diately sent  for,  and  that  the  interne's  neglect  to  do  it  cost  him  his 
arm.  Ho  also  contends  that  the  corporation  did  not  nse  proper 
care  in  selecting  the  interne,  who  was  incompetent  for  hie  positiai, 
and  thereby  he  suffered  the  injury  complained  of.     He  contends 
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that  he  was  entitled  to  recover  on  both  these  grounds,  an 
evidence  was  sufficient  to  establish  them,  we  think  that 
entitled  to  recover  on  both  grounds,  unless  the  hospital  enjc 
peculiar  immunity. 

This  brings  us  to  the  important  question  whether  the 
does  enjoy  any  peculiar  exemption  from  liability.     The  cla 
it  enjoys  such  an  exemption  rests  upon  two  grounds  :  to 
the  ground  of  public  policy,  and  on  the  ground  that  the  1 
had  no  funds  except  such  as  are  exclusively  dedicated 
charitable  uses  for  which  it  was  established,  and  which  th 
cannot  be  applied  to  indemnify  a  patient  who  has  been  injc 
the  negligence  or  malpractice  of  a  physician  or  surgeon, 
medical  or  surgical  interne. 

The  first  ground  is  the  ground  on  which  the  plaintiff  ws 
suited.     The  argument  is  that  hospitals,  like   the   Bhode 
Ilospital,  are  a  public  benefit ;  but  if  they  are  liable  for  the 
of  the  physicians  or  surgeons  attendant  on  them,  or  of  the  nr 
or  surgical  internes,  or  of  their  nurses  and  other  servants, 
will  be  discouraged  from  voluntarily  contributing  to  their  fc 
tion  and  support,  and  therefore  public  policy  demands  that 
shall  be  exempted  from  liability.     In  our  opinion   the   argi 
will  not  bear  examination.     The  public  is  doubtless  interest 
the  maintenance  of  a  great  public  charity,  such  as  the  Ehode  ] 
Hospital  is ;  but  it  also  has  an  interest  in  obliging  every  perso 
every  corporation  which  undertakes  the  performance  of  a  di 
perform  it  carefully, and  to  that  extent  therefore  it  has  an  in 
against  exempting  any  such  person  and  any  such  corporation 
liability  for  its  negligences.    The  court  cannot  undertake  1 
that  the  former  interest  is  so  supreme  that  the  latter  must  b 
rificed  to  it    Whether  it  shall  be  or  not  is  not  a  question  f( 
court,  but  for  the  legislature. 

The  second  ground  is  one  of  the  grounds  suggested  in  McD 
T.  Massachuselts  Oeneral  Hospital.  No  authority  was  cited  ir 
case  exeept  Holliday  v.  St.  Leonard^  previously  mentioned, 
defendants,  however,  have  referred  us  to  Feoffees  of  Heriofs 
pUalY.Ross,  12  CI.  &  Fin.  507,  which  is  very  much  in  ] 
Heriofs  Hospital  was  an  eleemosynary  foundation  created  ur 
will  for  the  benefit  of  fatherless  boys.  The  suit  was  in  behal 
boy  who  was  alleged  to  have  been  illegally  refused  the  benefit 
The  question  was  whether  the  action  would  lie  against  the  tn 
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tts  snch  foT.dama^  for  the  refusal.  The  House  of  Lords  held  thst 
the  plaintiff  had  iio  right  to  indemnity  oat  of  the  trust  fands. 
Lord  CoTTENHAU  was  of  tho  opiuioo  that  to  give  damages  oat  of 
the  trust  fund  would  be  to  divert  it  from  its  proper  purpose.  Lord 
Gaupbell  thought  it  would  be  contrary  to  reason,  jnetice,  and 
common  sense  to  sanction  the  suiL  "Dam^es  are  to  be  paid," 
he  said,  "from  the  pocket  of  the  wrong-doer,  not  from  a  tmst 
fand."    Lord  Brocqhah  strongly  expressed  the  sume  opinion. 

The  authority  relied  on  to  support  the  decision  was  a  decinon  of 
the  House  of  Lords  in  Dvjtcan  v.  Fiudlater,  6  CI.  £  Fin.  894. 
There  tho  action  was  against  trustees  appointed  nnder  a  pnbUo 
road  act,  to  charge  them  in  their  quasi  corporate  capacity  for  an 
injury  occasioned  by  the  negligence  of  the  men  in  making  the 
road,  and  the  House  of  Lords  held  that  the  action  was  not  main- 
tainable. Tho  case  resembles  HoUidiiy  r.  Sf.  Leonard,  and  like 
it,  m  tho  light  of  the  later  decisions,  it  has  no  valuo  as  a  precedent 
for  any  case  where  there  are  funds  which  can  be  applied  to  the 
payment  of  damages. 

We  have  previously,  in  this  opinion,  cited  the  cases  which  limit 
tho  authority  of  Holliday  v.  St.  Leonard.  It  may  help  as  to  con- 
sider the  leading  case  more  in  detail.  The  leading  case  is  Mertey 
Docks  V.  Gibhs,  11 H.  L.  636,  dpctded  in  tho  Honse  of  Lords  in  1865. 
The  action  was  against  a  quasi  corporate  board  chained  with  the 
daty  of  keeping  certain  docks  in  order,and  authorized  in  consider- 
ation thereof  to  collect  tolls  and  dock  rates.  The  board  had  no 
interest  in  the  rates  and  tolls,  being  bound  to  expend  them  on  the 
docks  or  in  the  payment  of  a  debt  incurred  in  building  them.  A 
vessel  belonging  to  the  plaintiff  was  injured  in  entering  the  dock^ 
in  consequence  of  a  neglect  to  keep  them  fit  for  navigation.  The 
Honse  of  Lords  decided  that  the  action  for  the  injury  wonld  lie 
against  the  board,  tho  plaintilT  being  entitled  to  indemnity  oat 
of  the  public  fund.  The  case  was  decided  with  great  delibei*- 
tion,  the  judges  being  summoned  in.  Mr.  Justice  Hlackbubs, 
after  advisement,  delivered  the  unanimous  opinion  of  all  the  judges 
who  heard  the  case.  Tho  opinion  was  that  such  corporation,  though 
acting  without  reward,  are  in  their  very  nature  substitutions,  on  a 
large  Ecalo,  for  individual  enterprise,  and  that  in  the  absence  of 
any  thing  in  the  statutes  which  create  them  showing  a  ooatrtiy 
intent,  it  mast  be  held  that  their  liability  was  intended  to  be,  Ut 
the  extent  of  their  corporate  funds,  the  same  as  that  nf  indiTidtial 
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owners  of  similar  works.    lie  also  remarked  that  if  the  ti 
pretation  of  the  statute  is  that  it  casts  a  duty  on  the  corj 
not  only  to  construct  the  works^  but  also  to  use  reasonable 
care  in  their  construction  and  in  their  maintenance  for  u 
is  nothing  illogical  in  holding  that  those  who  are  injured  b 
lect  of  the  duty  may  maintain  an  action  against  the  corf 
and  be  indemnified  out  of  the  funds  rested  in  it  by  the 
The  case  of  Duncan  v.  Pindlater  was  cited  by  Mr.  Justice 
BURN  in  his  opinion^and  the  language  there  used  by  Lord  ( 
HAM,  which  was  chiefly  relied  on  as  authority  for  the  dec 
Feoffees  of  Heriofa  Hospital  v.  RosSj  was  expressly  disappro 
is  remarkable,  however,  that  the  case  of  Feoffees  of  Herioi 
pital  y.  Ross^  though  cited  by  counsel,  does  not  seem  to  1 
tracted  the  attention  of  either  Mr.  Justice  Blackburn  oi 
three  learned  lords  who  delivered  concurring  opinions. 

The  language  used  by  Lord  Cottenham  in  Duncan  v.  Fi 
was  criticised  by  Lord  Westbury  more  pointedly  even  than 
•Justice  Blackburn.    He  said  in  effect  that  he  supposed  Loi 
TENHAM  regarded  the  funds  of  statutable  boards  as  being 
nature  of  trust  property,  and  had  the  idea  that  trust  property 
be  protected  in  equity  from  seizure  and  sale  on  execution  l 
torts  of  the  trustees.     He  expressed  the  opinion  that  thie 
was  erroneous.     ''  It  is  much  more  reasonable,"  he  says,  '*  in 
case,  that  the  trust  or  corporate  property  should  be  amem 
the  individual  injured,  because  there  is  then  no  failure  of  j 
seeing  that  the  beneficiary  will  always  have  his  right  of  con 
and  his  title  to  relief  against  the  individual  corporators  wh 
wrongfully  used  the  name  of  the  corporation." 

In  all  the  English  cases  decided  since  the  decision  of  j 
Docks  V.  OibbSj  which  we  have  seen,  the  cases  of  Dun 
FindlaieTy  and  HoUiday  v.  St.  Leonard,  as  authority  f< 
broader  doctrines  declared  in  them,  are  uniformly  regarded  ai 
rnled. 

In  view  of  these  later  decisions  the  question  here  is,  w 
a  charitable  corporation,  like  the  Rhode  Island  Hospital 
holds  its  property  for  the  charity,  is  more  highly  pnvilegec 
a  corporation  created  for  public  purposes,  which  holds  its 
erty  for  such  purposes ;  whether,  in  fact,  because  it  ho 
property  tor  the  charity,  it  is  relieved  from  all  responsihil 
the  torts  or  negligences  of  its  officers,  trustees,  agents,  or  se! 


We  bave  come  to  the  condnsioD,  after  much  consideration,  that 
it  is  not  Wo  uDderettwd  the  doctritie  of  the  caeca  which  we 
have  just  been  considering  to  be  this;  that  where  there  is  doty, 
there  there  is,  ^rim« /flcifl  at  least,  liabiUty  for  its  neglect;  and 
that  when  a  corporation  or  guasi  corporation  is  created  for  certain 
parposes  which  cannot  be  executed  without  the  exercise  of  care 
and  akiil,  it  becomes  the  duty  of  the  corporation  or  gvan  corpo- 
ration to  cierciae  such  care  and  skill ;  and  that  the  fact  that  it 
acta  gratuitouely,  and  has  no  property  of  its  own  in  which  it  ia 
beneficially  interested,  will  not  exempt  it  from  liability  for  any 
neglect  of  the  duty,  if  it  has  funds,  or  the  capacity  of  acquiring 
funds,  for  the  purposes  of  its  creation,  which  can  be  applied  to 
the  satisfaction  of  any  judgment  for  damages  recovered  against 
it.  Wti  also  understand  that  the  doctrine  is  that  the  corporate 
funds  can  be  applied,  notwithstanding  the  trnsta  for  which  they 
are  held,  because  the  liability  is  incurred  in  carrying  oat  tbe 
trusts  and  is  incident  to  them.  We  do  not  understand,  however, 
that  tbe  corporate  property  is  all  ci^ually  applicable.  For  in- 
stance, in  the  case  of  Mersey  Docks  v.  Qibbs,  it  was  not  decided 
that  the  docks  themselves  could  be  resorted  to,  but  only  the  unap- 
plied funds  which  the  board  then  had  or  might  afterward  acqaire. 
So  in  the  case  at  bar;  it  may  bo  that  some  of  the  corporate  prop- 
erty, the  buildings  and  grounds  for  example,  ia  subject  to  so  eirict 
u  dedication  that  it  cannot  be  diverted  to  the  payment  of  damagi-a. 
But  however  that  may  be,  we  understand  that  the  defendant  cor- 
poration ia  in  the  receipt  of  funds  which  are  applicable  gencrully 
to  the  uses  of  the  hospital,  and  following  the  decision  in  Mersty 
Docks  r.  Oibbs,  wo  think  a  judgment  In  tort  for  damages  againdt 
the  corporation  can  ho  paid  out  of  them.  Indeed,  we  cannot  see 
why  these  funds  are  not  as  applicable  to  the  payment  of  damiigcs 
for  tort  as  to  the  payment  of  counsel  for  defending  an  action  for 
Buch  damages.  Both  payments  are  to  be  regarded  as  incident  to 
the  administration  of  the  truat 

Potter,  J.,  concurring.  I  ooncnr  in  granting  a  new  trial  but 
for  reasoDB  somewhat  different  from  those  given  by  the  other  mem- 
bers of  the  court. 

The  plaintiff  sues  the  defendant  for  maltreatment  by  one  of  iti 
surgeons,  t.  e.,  the  interne,  while  he  was  at  the  hospital.  He  alleges 
that  the  defendant  corporation  undertook  to  treat  him  by  its  agents 
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and  seryants^  and  treated  hirn  so  negligently  and  unskillfi] 
he  lost  his  arm,  etc.,  etc. 

It  is  contended  on  the  part  of  the  defendant  that  it  used 
care  in  the  selection  of  the  surgeon,  which  is  all  it  is  bourn 
that  it  undertook  to  provide  shelter  and  nursing  and  free 
attendance,  and  no  more;  that  it  did  not  undertake  to  perft 
duties  of  a  surgeon,  but  only  to  place  the  plaintiff  in  charj 
surgeon;  and  that  on  grounds  of  public  policy,  being  a  ch 
corporation,  dispensing  without  charge  a  public  charity,  and 
no  other  than  trust  funds  for  the  purpose  of  that  charity,  it 
be  held  liable  for  the  negligence  of  its  unpaid  servants. 

The  arguments  of  counsel  have  been  very  able,  but  th 
searches  have  only  discovered  one  case  nearly  in  point,  McDo 
Massachusefls  IlospUah  120  Mass.  432  ;  s.  c,  21  Am.  Rep.  5^ 

We  are  therefore  left  to  settle  the  case  on  general  grounds. 

And  it  seems  to  me  that  all  that  is  requisite  for  the  deci 
the  application  of  a  few  simple  and  generally  acknowledged  ] 
pies. 

That  a  private  person,  acting  without  compensation,  is  in 
cases  liable  for  negligence,  is  well  settled.  In  Shiellsy.  Blach 
1  H.  Bl.  1'8,  Lord  Loughborough  declared  that  "  if  a  man  j 
itously  undertakes  to  do  a  thing  to  the  best  of  his  skill  whei 
situation  or  profession  is  such  as  to  imply  skill,  an  omission  o 
skill  is  imputable  to  him  as  gross  negligence; "  and  this  ho 
although  perhaps  not  necessary  to  tlie  decision  of  that  part 
case,  has  been  sustained  by  all  the  decisions  and  text  writers 
So  Judge  Story,  Bailments,  §§  180,  182,  a,  lays  down  the  law 
that  where  the  man's  situation  or  employment  does  not  neces 
imply  any  particular  skill,  ho  is  liable  only  for  bad  faith  or  gross 
gence,  if  acting  gratuitously;  if  his  situation  or  employment  ir 
ordinary  skill  or  knowledge  adequate  to  the  undertaking,  he  v 
responsible  for  any  injury  resulting  from  the  want  of  exerc 
that  skill  or  knowledge. 

And  Dr.  Wharton,  after  stating  the  cases,  says  that  this  i 
only  the  doctrine  of  the  common  law,  but  was  the  doctrine  c 
old  Roman  law,  and  is  that  of  the  jurists  of  France  and  Gei 
of  the  present  day.  Whart.  on  Neg.  (2d  ed.),  §§  604,  640,  73C 
also,  1  Smith  Lead.-Ca8.  ♦294,  ♦SSS,  ♦337,  ♦341. 

The  only  difference  between  the  case  of  a  corporation  and 
▼ate  citizen  is,  that  while  a  private  person  may  do  the  service 


self,  the  corporation  cannot  itself  give  the  medicine  or  the  treat- 
meat,  but  maat  do  it  throDgh  an  agent.  If  a  person  sboald 
volunteer  to  pay  for  a  physician  selected  by  the  sick  person  bimeelt, 
there  could  of  course  be  no  liability.  If  the  same  person  should 
send  a  physician  gratuitously  to  a  sick  person,  provided  the  physi- 
cian was  of  reputable  staading,  there  would  be  no  good  groQad  for 
holding  the  sender  liable  for  the  doctor's  negligence;  bat  snppon 
he  should  send  a  quack  or  an  ignoramus,  by  whose  treatment  the 
patient  should  be  serionsly  injured,  it  might  well  be  questioned 
whether  he  ought  to  bo  free  from  liiibility  unless  the  patient  knew 
the  character  of  the  person  sent  and  the  risk  he  was  incurring. 

But  to  go  a  step  farther;  suppose  any  private  person,  from 
charity,  undertook  to  furnish  physiciaQS  gratnitoasly,  and  so  adver- 
tised to  the  public,  would  it  not  be  hia  duty  to  send  persona  ot 
competent  education  and  skill  F  And  would  it  not  be  negligence 
in  him  not  to  do  so  ? 

The  cases  are  numerous  where  a  person  who  holds  out  to  the 
public  his  readiness  to  perform  the  duties  resulting  from  an;  par- 
ticular trade  or  employment,  and  who,  instead  of  doing  the  particu- 
lar work  himself,  sends  a  servant  to  do  it,  is  held  liable  for  the 
incompetence  oT  his  servant,  or  even  for  the'  carelessness  of  a 
competent  servant.  It  is  true  that  in  most  of  these  cases  last  men- 
tioned, the  master  who  is  held  liable  not  only  pays  the  servant,  but 
he  expects  pay  from  the  person  for  whom  the  work  is  to  be  done. 

Id  the  present  case  the  services  were  gratuitoas  to  the  person 
injured,  but  the  agent  is  indirectly  compensated  by  the  corporation; 
».A,  by  the  opportunities  for  acquiring  skill,  experience,  reputation, 
and  subsequent  practice  in  the  profession. 

But  a  corporation  can  act  in  no  other  way  than  by  agents.  It  is 
the  corporation  acting  through  them.  On  no  other  principle  can 
corporations  be  held  liable  at  alt.  Wharton  on  Kegligeoce,  g§  279, 
S80.  If  this  is  sound  we  come  back  to  the  ground  before  stated. 
It  is  the  same  case  as  if  the  corporation  were  itself  a  physician  and 
offered  to  perform  the  service  gratuitously,  in  which  case  it  wonld 
be  held  answerable  for  gross  negligence. 

It  an  individual,  holding  himself  out  as  possessing  particalar 
skill  in  a  particular  bralnch  of  business,  ia  so  liable,  even  if  bii 
services  are  offered  gratnitonsly,  can  there  be  any  other  rule  tor  a 
corporation  F  There  is  no  principle  of  law,  and  no  analog;  to 
justify  any  distinction. 
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The  fact  that  the  corporation  is  a  charitable  one  can  gii 
greater  exemption  from  liability  than  a  charitably  dispose 
yidnal  conld  claim. 

It  is  in  no  sense  a  pnblio  corporation.  It  has  no  goverr 
powers,  no  civil  authority  whatever.  It  may  be,  as  an  € 
organization  of  charity,  and  as  concentrating  the  efforts  ( 
yiduals,  a  great  public  benefit.  So  railroads,  banks,  may  be 
lie  use,  but, still  are  private  corporations. 

But  it  is  said  that  it  is  a  quasi  public  corporation,  beca 
object  is  public  charity.    So  may  be  a  college ;  and  so  ma 
church  corporation  which  opens  its  doors  and  seats  freely 
people.     Still  they  are  in  law  private  corporations  and  trei 
such ;  a  mere  aggregation  of  individuals  and  of  individual  efl 
the  more  effectual  carrying  out  of  some  particular  purpose ;  gen 
it  is  true,  with  an  exemption  from  private  liability,  but  with  ; 
liabiliiy  so  far  as  their  general  property,  t.  «,,  property  no 
under  special  trusts,  is  concerned.    This  exemption  from  priva 
bility  is  indeed  one  of  the  principal  reasons  for  resorting  to  a 
incorporation.    But  to  hold  such  corporations  exempted  fron 
porate  liability  is  a  very  different  thing. 

And  this  remark,  that  it  is  a  private  corporation  and  in  no 
a  public  one,  it  may  be  well  to  keep  in  remembrance  while  e 
ining  some  of  the  English  cases  to  which  we  have  been  referre 

In  the  case  of  Duncan  v.  Findlater,  6  CI.  &  Fin.  894,  the  de: 
ants  were  trustees  under  a  local  act  of  parliament  to  build  a  ce 
road.  By  the  language  of  the  act  the  funds  raised  were  to  b 
plied  to  certain  purposes  and  ''  to  no  other  purpose  whatever,'^ 
in  reading  the  opinions,  it  is  evident  that  the  language  of  the 
had  considerable  weight,  although  the  lords  do  make  remarks 
yeiy  general  character.  Here  the  object  was  a  public  one,  an 
was  m  the  exercise  of  one  of  the  oi*dinary  pollers  of  govemmen 

In  the  case  of  Feoffees  of  Heriot's  Hospital  v«  Ross^  12  CI.  &  '. 
507,  the  head-note  lays  down  the  rule  broadly,  that  charity  t: 
funds  are  not  liable  for  breach  of  trust  of  the  trustees.  Bui 
looking  at  the  case  we  find  that  certain  property  had  been  givei 
the  city  of  Edinburgh  for  the  relief  and  education  of  father 
boys^  and  the  complaint  was  that  the  trustees  had  refused  to  adi 
a  certain  boy.     This  was  the  only  question. 

In  this  and  the  preceding  case  some  very  strong  language  i 
used  by  Lord  Cottenham  and  others  as  to  the  non-liability 


auch  corporations.  And  this  language  is  strongly  criticiaed  by 
Loi-d  WEaTBLRT  in  Mersey  Docks  v.  Oibbs,  11  H.  L.  686,  732. 
Query,  wlieiluT  in  the  case  of  Heriot'a  Hospital  the  managen 
ought  not  to  have  been  personally  liable. 

In  the  case  of  Mersey  Docks  v.  QiUs,  11  H.  L.  686;  L.  E.,  1 
H.  L.  93,  the  docks  corporation  was  created  by  acts  of  parliament 
for  a  public  purpose,  and  was  held  liable  for  the  damages  claimed. 
By  §  134  of  6  Geo.  IV,  ch.  187,  the  masters,  i.  «.,  harbor  msaters 
and  dock  masters,  wero  specinlly  authorized  to  pay  oat  of  the  ratefl 
levied  under  the  act  any  damages  occasioned  by  the  negligence  or 
misconduct  of  their  officers  and  servants.  The  pro^isioQ  of  itBclf 
might  sustain  the  decision. 

But  in  all  these  cases  the  discussion  takes  a  wide  range,  and  al< 
though  profitable  for  instruction,  it  is  rather  difficult  to  diacover 
what  principles,  if  any,  are  settled  by  them.  Tbey  are  well  re- 
viewed in  Levinyston  v.  Guardians  of  the  Lurgan  Union,  I.  R,  a 
C.  L.  S02. 

But  it  may  bo  further  contended  that  the  corporation  in  this  cue 
does  not  offer  to  furnish  the  medical  treatment  directly,  but  only  to 
fnrnisli  the  surgeons  and  the  accommodations  for  the  patients; 
that  this  is  all  it  engages  to  do ;  and  this  is  the  best  light  in  vbicfa 
the  case  of  the  hospital  can  be  placed. 

But  it  seems  to  me  thiit  in  this  case,  as  in  others,  it  is  the  cor- 
poration itself  which  treats  the  patient  through  its  officers.  They 
do  not  furnish  physicians,  but  a  physician,  a  regular  officer  or  em- 
ployee of  the  corporation  ;  they  hold  him  out  to  the  public  as  their 
physician,  create  a  confidence  in  him,  and  thus  in  a  measare  war- 
rant his  competency. 

In  giving  the  opinion  of  the  judges  at  the  request  of  the  lords, 
in  Mersey  Docks  v.  Oibba,  11  H.  L.  686,  707,  Bi.ackbubn,  J., 
takes  the  ground  tliffi  as  these  corporations  Bre  merely  snbstitntes 
for  private  enterprise,  there  is  no  reason  why  the  substituted  per- 
son should  not  be  liable,  and  this  opinion  is  approved  by  the 
lord  chancellor  in  delivering  the  judgment  of  the  lords.  11  H. 
L.728. 

If  there  had  been  several  persons  acting  separately,  each  employ- 
ing a  portion  of  his  property  in  furnishing  a  physician  grataitonalj, 
each  would  have  been  liable  for  negligence  in  the  cases  we  bare 
stated.  If  each  one  lakes  the  same  amonnt  of  property  and  Uiej 
join  together  and  form  a  corporation  to  carry  out  the  same  object) 
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why  sliould  the  property  be  exempted  in  one  ease  more  than  in  the 
other?  The  corporation  is  in  fact  a  mere  agency  for  effecting  the 
same  purpose  more  conveniently  and  economically. 

Railroad  corporations,  like  others,  can  only  act  through  agents. 
The  trustees  or  directors  exercise  the  powers  of  the  corporation  in 
appointing  these  agents.  Generally  such  corporations  carry  pas- 
sengers for  pay.  But  sometimes  by  agreement,  for  certain  purposes, 
and  sometimes  by  favoritism,  passengers  are  carried  free.  In  the 
first  case  there  may  be  said  to  be  a  consideration  or  something 
equivalent  to  pay.  But  if  the  passenger  is  carried  for  no  considera- 
tion whatever  the  rule  is  the  same. 

It  might  as  well  be  argued  in  the  case  of  such  free  passengers, 
and  even  in  the  case  of  paying  passengers,  that  the  corporation 
merely  agrees  to  furnish  proper  cars  and  proper  officers  to  run  them, 
and  that  if  it  does  this  it  is  nob  liable. 

But  these  corporations  are  held  liable  by  the  policy  of  the  law,  as 
common  carriers,  and  because  it  is  considered  absolutely  necessary 
for  public  safety.  The  lives  and  property  of  the  passengers  are  in- 
trusted to  them  and  are  under  their  control.  And  so  here ;  the 
limbs  and  lives  of  patients  are  intrusted  to  the  corporation,  and 
although  it  acts  gratuitously,  it  should  for  public  safety  be  held  to 
the  strictest  responsibility. 

The  railroad  company  is  bound  to  exercise  proper  care  and  is  held 
liable  for  want* of  it.  And  there  seems  to  be  a  stronger  reason  for 
the  application  of  the  principle  in  the  present  case,  because,  although 
it  may  be  the  habit  of  railroad  officials  to  give  their  friends  free 
passages,  that  is  not  the  business  for  which  the  corporation  was 
formed  ;  whereas  in  the  present  case  gratuitous  treatment  is  one  of 
the  roost  important  objects,  almost  the  principal  object  for  which 
the  defendant  corporation  was  created. 

It  is  enough  that  confidence  is  tendered  aiyl  accepted.  That  is 
a  sufficient  consideration;  and  the  fact  that  the  service  is  rendered 
gratuitously  is  immaterial.  ^^  The  confidence  induced  by  under- 
taking any  service  for  another  is  a  sufficient  legal  consideration  to 
create  a  duty  in  the  performance  of  it,"  said  Grier,  J.,  citing 
Cogg^  V.  Bernard,  and  1  Smith  Lead.  Cas.  *95  ;  Philadelphia  £ 
Heading  Railroad  v.  Derby y  14  How.  468,  485  ;  Whart  on  Neg.,  §§ 
640,  641.  The  remarks  of  the  last  cited  author  in  section  437  and  the 
authorities  there  cited  apply.  If  a  person  undertakes  to  do  an  act 
or  discharge  a  duty  by  which  the  conduct  of  others  may  properly 
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be  governed,  be  is  bound  to  do  it  ia  Bucb  a  mauaer  tliat  those  wbo 
act  upon  the  faith  of  it  ehall  not  sufTer  from  his  negligence ;  and 
this  even  if  there  was  in  tlie  beginning  uo  consideration  for  the 
promise. 

TI)C  only  safe  ground  therefore  is  to  hold  that  the  corporation  is 
itself  present,  acting  in  and  through  its  officer  selected  for  the  par- 
ticular purpose,  and  is  therefore  liable  to  the  same  extent  be  would 
bo  himacif ;  and  in  this  case  we  have  already  stated  the  rule  which 
gorcrns  the  liability. 

Is  it  not  better  and  safer  for  the  court  to  follow  out  the  tmalogiea 
of  the  law,  and  then  if  the  legislature  is  of  opinion  that  pnblio 
policy  demands  a  limitation  of  this  liabihty,  it  is  In  ita  power  to  in- 
teifere  and  grant  an  entire  or  a  partial  ezemptaon. 

PeHtum  granitd. 


Cassidt  t.  Angell. 

(U  R.  1.  «4T.) 

NtgUgena  —  amtfUndiyry  —  i^eet  of  proof  of  abttiiM  tf. 

Where  one  WB8  tnuod  fttall;  iDjarod  in  kd  ezuvktloa  Id  a  highway,  ud 
there  was  no  proof  of  the  circumstanoes  ot  hia  death,  the  j*Di7  wmj  aMnMiiT 
his  h&bit«  aa  to  tempennce  and  caution,  and  hta  BcqiiainUace  with  th* 
localltj,   upOD   the   question    whether  he  had   need  rewonaUe  cue.    (Ai 

noU.  p.  691.) 

ACTION  of  negligence,  by  administrator.  The  intestate  »■• 
foond  fatally  injured  in  a  pit  left  nngnarded  in  a  public  higfa- 
vay.  There  was  wi  witness  of  the  accident.  The  deceased  knew 
of  and  was  occnstomed  to  pass  the  pit.  The  opinion  statei 
other  facts.     The  defendant  had  judgment  belo.r-. 

James  M.  RipUy,  Albert  R.    Greene  and   (^arlet  SraJleg,*!' 
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plaintiff.  |  ^ 

James  C.  Collitu,  for  defendant. 

FoTTfcR,  J.  In  this  case,  after  the  plaintiS  had  put  in  bii  v^ 
dence,  he  was  nonsuited  on  the  ground  that  be  bad  produced  no 
evidence  to  show  that  the  deceased  was  in  the  exercise  of  ordinal? 
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care.     And   the   defendant  claims   that   this  should  be  sho 
affirmative  evidence. 

In  the  present  case  the  accident  was  in  the  night     The  \ 
injured  did  not  live  to  tell  his  story  to  a  jury. 

We  think  the  case  should  have  been  submitted  to  a  jury.    ' 
is  ordinarily  a  certain  degree  of  presumption  that  a  person  of  ( 
ary  intelligence  will  not  purposely  exjwse  himself  to  danger, 
the  other  hand,  the  habits  of  tlio  person  as  to  temperance,  hee( 
ness,  etc.,  may  be  considered,  and  so  also  that  lie  lived  neai 
must  have  known  of  the  danger.     If  the  plaintiff's  own  case  s 
that  he  brought  the  injury  on  himself  by  his  own  carelessnes 
may  be  nonsuited  ;  but  if  it  does  not  he  should  not  be  nonsu 
but  the  question  is  for  the  jury.     So  it  has  been  held  that  the  i 
ciso  of  due  care  may  be  inferred  from  the  absence  of  all  appear 
of  fault  on  the  part  of  the  plaintiff.    And  as  Dr.  Wharton  obse^ 
the  conflict  of  decisions  is  more  apparent  than  real.    When 
plaintiff  shows  negligence  on  the  part  of  the  defendant,  and  tl 
is  nothing  to  imply  that  the  plaintiff  brought  on  the  injury  by 
own  negligence,  then  the  burden  of  proof  is  on  the  defendan 
show  that  the  plaintiff  was  guilty  of  negligence.     Whart.  on  N 
§§  423,  425,  426;  Bo?ineU  v.  Del.]  Lack,  and  W.  R.  R.  Co.,  39  N 
Li.  180  ;  JoJuifton  v.  Hudson  River  R.  R.  Co.,  5  Duer,  21;  6  id.  6; 
and  see  the  remarks  of  Denio,  J.,  on  the  burden  of  proof  in 
same  case,  20  N.  Y.  G5,  70.    In  New  York  it  is  settled  that 
jury  may  infer  that  the  plaintiff  was  using  ordinary  care  from  1 
absence  of  contmry  indications.*   Shearm.  &  Redf.  on  Negl.,  §§  - 
44,  approving  the  language  of  Denio,  J.,  that  the  negligence 
the  plaintiff  is  matter  of  defense  unless  it  can  be  inferred  from  t 
plaintiff's  own  evidence.     And  the  same  doctrine  is  laid  down 
Supremo  Court  of  the  United  States.     Railroad  Company  v.  Ola 
men,  15  Wall.  401. 

Petition  granted. 

Note  btthk  Reporter.— See  Prideaux  v.  City  of  Mineral  Point,  43  Wis.  618;  s  c, 
Am.  Bep.  658,  and  note,  563.  It  seems  to  be  thought  that  late  New  York  cases  qualify  tl 
doctrine  of  the  Jf)hn9on  case,  dted  in  the  principal  opinion.  See  SO  Alb.  L.  J.  359.  Tl 
i^nro  cases  referred  to  are  RevnaUls  v.  N.  Y.  Cent.*  ftc,  R.  Co.^  58  N.  Y.  248,  and.  Corcff 
▼.  Snme  Defendant^  75  id.  330.  In  the  former  case,  at  the  close  of  the  evidence  n  motio 
for  A  nonsuit  was  denied     The  court  said : 

*'  We  think  thi<«  Judgment  must  be  reversed,  on  the  ground  that  there  was  no  evidence  i 
the  rase  upon  which  the  jury  was  authorized  to  And  the  absence  of  negligence  on  the  pac 

^  See  thi^se  cases  collected  and  discussed  in  IS  Alb.  L.  Jour.  pp.  144,  164, 184,  904^ 


otlbepUintilTB  intestate  which  coDtrlbuled  to  his  death.  The  absence  of  DegUgeooe  <■ 
part  of  the  person  ioJureJ  must  be  tound  oy  the  jury  Inorderto  JugtityaracjOTeiy  i^ 
a  dijfeniluit  who  la  sued  Cor  damat^  for  a  permoal  lulur;  cauaed  by  ne^lgcnea. 

Bolelf  by  tbe  negligencs  ot  the  defendant,  and  either  by  dlrvcc  proof  glvm  by  tbfl  plaiDllfl. 
or  from  the  cireumstonca  atiendlng  the  injuo-  the  Jury  must  lie  auiboriied  loflndafllnD- 
atlTely  tbat  the  pereon  injured  was  free  from  faiilt  which  i-antrtbuted  to  the  accident,  or 
the  aellon  la  not  maJDtaJDed.  If  this  element  i»  uaniing  in  the  case  the  court  may  nonnit 
or  set  aside  s  verdict  for  tbe  plaintiff.  This  rule  is  now  loo  firmly  eetlled  in  this  Stale  tn 
badisturbed.  Jnhiunny.  TTie  HmlKon  fifrer  B.  it.  Co.,  M  N .  Y.  68;  Wad*  t.  The  Sam*,M 
id.tXt;  Darhir.  JV.  T   C.  and  H   H.  K   R.  Co.,  4"  id.  400. 

"TheplainilfF'slntwitate  was  shown  to  be  a  bright,  intelligent  boy,  thirteen  ye«i«o(ace> 
who.  tbe  summer  before  his  death,  had  worked  on  a  farm,  and  received  thlrtmn  doUan  a 
month  anil  his  board  for  hia  services,  and  was  at  the  time  of  the  Injury  llring  at  hiime  and 
atlendiiig  school.  TIen-aii  perfectly  conTersanC  with  the  railroad  and  tbe  manner  of  nm- 
ning  the  trainii.  and  crossed  it  several  times  earh  day  on  going  to  and  returning  fnim 
Bchoot  At  noon  of  tbe  day  when  he  was  killed  Le  started  from  the  scbooI-hotuB,  whldi 
was  about  tvo  hundred  feet  north  of  the  railroad  track,  ^d  passed  Into  the  hlgliw^. 
which  L-roaeed  the  Uock  of  the  railroad  nt  nearly  right-angles,  and  turned  aouthert;,  guini 
toward  his  home,  which  was  soulh  of  the  railroad.  About  this  time  a  freight  tisln  i  mini 
the  highway,  going  east  on  the  south  track  of  tbe  railroad,  and  the  regnlar  paaaeogn' traia 
at  about  the  same  lime  cams  from  the  east  on  the  north  track.  The  boy  vaa  last  sees 
alive  in  the  highway  going  toward  the  crossing,  and  about  one  hundred  feet  distant  fran 
It.  He  was  found  dead  in  tbe  caitie-guard  lietween  the  tracks,  and  tlie  evIdeDOe  leana  an 
doubt  that  he  was  struck  and  killed  by  the  engine  of  the  passenger  train.  He  rallniad 
track  at  this  point  is  straight  tor  about  half  a  mile  each  way,  and  it  was  prored  thai  the 
deceased,  at  a  point  ten  feet  north  of  the  track.  If  In  tbe  beaten  path  of  tbe  highway,  eoald 
have  seen  tbe  engine  of  the  passenger  train  when  TSO  feet  distant,  and  when  wlibln  three 
feet  of  tht)  track  the  approacliing  train  i-ould  be  seen  for  half  a  mile.  Tbe  day  waa  Mr, 
with  but  little  wind,  and  the  evidence  on  the  part  of  the  plaintiff  tended  to  show  that  th* 
bell  was  not  rung,  and  that  no  signal  of  the  approach  ot  tbe  train  was  given,  llienwaa 
BufBdent  proof  to  go  to  the  Jury  of  the  defendant's  negligence,  but  we  think  that  tte  jm<M 
did  not  warrant  tbe  Jury  In  finding  tbat  there  was  uo  negligence  on  the  patrt  of  tbe 

"Ills  suggested  that  the  smoke  from  tbe  trei^t  train  may  have  obscnred  hla  vUoaaBd 
prevented  hia  seeing  tbe  pasenger  train,  or  (bat  as  there  was  some  snow  and  Iceoci  Ibe 
ground  he  may  have  slipped  In  attempting  to  cross  the  tisck,  or  tu  escape  Inan  tbe  train 
approaching,  or  that  having  stepped  upon  the  track  to  allow  tbe  freight  train  to  pa^  bis 
atlention  nas  diverted  for  a  moment,  when  he  was  struck  by  tbe  train  from  tba  opposite 
direction.  But  these  are  mere  conjectures,  without  any  haala  In  the  evidence  to  «mf»uft 
them.  Doubtless  the  Jury  might  Infer  that  the  deceased  was  goreroed  by  the  natani 
Instinct  of  self-pieservHtion,  and  would  not  put  himself  recUeoly  and  ooDSdomlr  to  paS 
ot  death,  but  that  men  are  careless  and  subject  themseivea  thereby  to  Injury,  ia  the  eem- 
moa  experience  i>(  mankind,  and  tchm  infurtd  lu)  pmumpJion  exWs  (a  tils  iilnime  e/ 
prmi/lliat  Uitywere  eimttingdut  care  at  Ihe  lime." 

In  the  latter  case  the  court  cite  the  former,  and  say:  "  When  there  ta  no  evldeBce  tiaA- 
Ingtoeetalillsh  such  care.  It  Is  the  duty  of  the  court  to  nonsuit."  "When  a  penoa  baa 
been  killed  at  a  railroad  crosMng.  and  there  an  no  wltnesaesof  the  accident,  tike  drean- 
atancea  must  be  such  as  to  ahow  that  tbe  deceaaed  eieit;lBSd  pmper  eaie  for  his  own  ^iMy. 
When  the  circumsf ancu  point  JuM  tv  much  Co  the  nffftiffencf  of  the  deceoKd  as  Co  tti  «^ 
taice.  or  point  in  neUhrr  dinrlian,  llit  pl<ifii((f  should  be  ium*uif«l.  The  prraainptiiM 
that  every  person  will  take  care  of  himself  from  regard  to  his  own  Hfe  and  safM?  eaoMil 
take  the  place  of  proof,  because  human  experfeoce  sbowa  tliat  penoos  eipoaed  to  Ja«>ia 
will  frequently  forego  the  ordinary  precautions  of  safety. 

"There  were  tour  persons  who  witnessed  this  acd dent,  and  have  been  called  to  luatHf 
to  what  they  »aw.    Let  uaOrst  consider  this  case  with  their  evldeno 
see  how  it  stands.    The  accident  happened  on  the  southerty  tr 
i>ne  and  two  o'clock  In  the  day-time,  while  tbe  Inteetats  wi 
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on  foot.    He  lived  near  the  track,  and  knew  vhere  it  was,  and  all  its  nxrroandii 
was  not  incumbered  with  any  hindrances,  was  a  man  of  mature  age  and  judgm 
poflsesaed  of  all  his  faculties.    There  was  no  wind  or  storm  to  interfere  with  sight 
ing.    He  knew  the  track  was  used  for  trains  going  east,  and  that  danger  was  mail 
apprehended  from  the  west,  and  while  he  may  have  known  that  no  particular  ti 
due  at  that  time,  he  must  have  known  that  trains  are  frequently  behind  the  schedc 
He  had  no  reason  to  expect  any  signal  or  warning  of  the  approach  of  a  train  becai 
were  not  customary  at  that  point.    This  was  the  emigrant  train  of  twenty-one  cai 
at  a  rapid  rate  of  speed,  and  necessarily  making  much  noise.    There  were  tw( 
further  north  .than  the  one  upon  which  the  intestate  was  killed,  and  there  was  f 
train  at  the  same  time  going  west  upon  the  most  northeriy  track.    That  was  a 
eleven  cars  moving  slowly  and  making  less  noise  than  the  train  from  the  west, 
were  obstructions  west  of  the  crossing  intercepting  to  a  considerable  extent  sight 
direction;  yet,  according  to  the  evidence  most  favorable  to  the  plaintiflT,  it  was  i 
to  see  at  least  forty  feet  westerly  before  getting  upon  the  track.  Facts  which  are  beyc 
pute  it  seems  to  me  show  that  the  deceased  could  have  seen  much  further  in  that  dii 
While  these  obstacles  may  have  imposed  upon  the  railroad  company  the  duty  of  ( 
caution  in  running  its  trains*  at  that  point,  they  also  imposed  upon  the  deceased  ( 
care  to  avoid  danger  in  crossing  the  track.    Now,  suppose,  under  these  drcumstan 
had  been  found  killed  there,  no  human  eye  having  witnessed  the  accident,  cou 
plaintiff  have  recovered  ?    We  think  not.    There  would  have  been  no  evidence  from 
a  Jury  could  justly  have  inferred  that  he  used  such* care  to  avoid  the  danger  as  the  L 
quires.    A  Jury  could  not  have  indulged  in  the  speculation  that  he  looked  both  way 
that  "  the  train  stole  down  upon  him  *'  unawares  and  killed  him.    No  person  could 
said  that  the  exercise  of  proper  vigilance  on  his  part  would  not  have  saved  his  life. 

**  But  if  we  look  at  the  evidence  of  the  eye  witnesses  of  the  accident,  the  case  is  sti 

favorable  for  the  plaintiff.    She  called  one,  the  engineer  of  the  emigmnt  train.    He 

fled  that  Just  before  he  saw  the  deceased  he  looked  «iortherIy  toward  the  gravel  train 

west,  and  when  he  turned  his  eyes  in  the  direction  his  train  was  moving,  he  saw  tl 

eeaaed  two  steps  from  the  south  rail  of  the  track,  and  saw  him  step  twice,  the  seconc 

taking  him  Just  over  that  rail ,  and  then  he  gave  a  signal,  and  the  engine  struck  him. 

deceased  was  looking  eastwardly  away  from  the  approaching  train,  and  when  the  wi 

first  saw  him  was  one  hundred  and  fifty  feet  distant.    This  evidence  conclusively  s 

carelessness.    The  deceased  could  have  seen  the  train  at  least  as  soon  as  the  witnesi 

him.    If  he  had  then  looked  and  stood  still  he  would  have  been  safe.    He  would  cert4 

have  been  safe  if  he  had  stepped  backward  instead  of  forward.    There  was  nothing  to 

vent  him  from  arresting  his  progress  to  the  fatal  spot,  and  the  consequence  of  his  d 

should  not  be  visited  upon  the  defendant  whose  carelessness,  if  any,  was  oertainl: 

greater  than  his. 

'*The  three  other  witnesses  who  were  called  by  the  defendant  make  the  defense 
stronger.  They  testified  that  they  saw  the  deceased  come  upon  the  track,  and  stand  tl 
/adng  the  east  for  some  time  before  he  was  struck.  They  may  be  mistaken  as  to 
length  of  time  he  stood  there,  and  other  particulars,  but  they  concur  with  the  plaint 
witness  in  the  fact,  that  he  was  heedlessly  there,  in  a  place  of  danger,  looking  away  fi 
the  direction  from  which  danger  was  to  be  apprehended.  It  does  not  help  the  plaintif 
maintain  that  these  witnesses  were  not  to  be  believed,  because  their  evidence  could 
stricken  out  without  materially  weakening  the  defense. 

**  Without  therefore  examining  other  errors  alleged  to  have  been  committed  upon 
trial,  for  the  reason  stated,  the  plaintiff  should  have  been  nonsuited.** 

WhOe  there  are  expressions  in  both  these  cases  tending  to  support  the  inference  ab( 
mentioned,  we  do  not  think  there  was  any  intention  to  overrule  the  Johnmm  case.  In  Ya 
the  late  cases  there  was  explicit  proof  of  contributory  n^ligence,  or  the  circumstances  W4 
soch  that  it  ought  reasonably  to  have  been  inferred. 

In  the  most  recent  case,  in  that  court,  Bleenuin  v.  Havemeuer^  Febmary,  18S1,  an  acti 
for  the  death  of  plaintiff*8  Intestate  by  fidUng  into  a  tank  of  defendant's,  it  appeared  th 
bis  dnties  called  him  to  pass  over  a  psasage-way  from,  which  he  f^ ;  that  it  was  ea^y 
pass  without  harm  where  he  went ;  that  for  four  years  men  had'passed  there,  one  of  the 
a  hundred  times  of  a  nij^t  without  accident ;  that  intestate  had  been  to  and  fro  over  t] 
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same  vny  more  or  less  tor  two  da^B  before  the  accideiil.  fl>e  times  eliorti;  before  it ;  that 
»  tdlov-eerruit  vent  over  ufel;  Juat  ahead  ot  him  i  that  the  wkt  wh  well  lighMd  and 
Ihere  waa  no  obstruction  or  impedimaiiC  save  a  gutter  which  had  blocks  lo  aid  over  it ;  and 
and  (hat  he  had  been  e^tpdallj:  charged  to  be  careful  and  not  lo  tall  into  the  tank.  BtU. 
*h»t  there  was  no  eildenceot  want  ot  contributory  nf^llgence  on  Ihe  part  at  the  InteatMa. 
To  show  that  it  was  posaible  tor  the  fall  to  have  happened  without  negligence  tt  not  Is 
:SiTe  ground  that  it  thus  happened.  The  rule  that  either  hj  direct  proof  or  from  drcom- 
Kianoes  attsndlnt  the  injury,  the  jury  must  be  autborlied  to  dnd  afllnnatiTely  that  the  per- 
jmn  injured  was  free  from  fault  helping  to  the  mlachance,  or  the  action  cannot  be  mahi- 
lalned.  must  be  applied      Chtiig  tUyn^udf.  yuc  York  Ctutral  R.  B.  Co..  5SN.  Y.KB. 

In  Ralmad  Oi.  v.  WlMntre,  8S  Ohio  St.  6^,  It  was  held  that  "it  the  plainli(r<>  evt- 
dence  shows  an  injury  by  defendant's  Degligence,  and  does  not  raise  an  Implication  that 
^Is  own  contributed,  the  burden  of  proving  such  contribuloty  n^llgence  as  wfll  defm  a 
recovery  rests  upon  defendant.  But  if  plaintUT's  testimony  raises  apmumption  of  eno- 
tribuUxT  negligence,  then  11  la  his  duty  lo  remove  Ihot  pieuiapUon.  otherwise  he  would 
rail  In  bis  action.-'  aciaxHapt  v.  Gallagher.  '.«  Fenn.  St.  140;  Wharton  oa  N^.,  ff  4B- 
433;  Bobitim  v.  Gnru,  £8  OhloSt.  £41. 

ia  Smith  r.  Bmltm  Oat  Liglit  Co..  in  the  MaaaachuseUs  Supreme  Court,  S«^.,  Ml 
.Ml  acOoB  for  injury  to  plaintiff,  a  child  ot  five  years,  from  the  Inhalation  ot  gia  f#f^Ttof 
from  defendant's  pipes.  II  appeared  tbat  plalntifT  and  bis  motber  slept  In  a  room  adjoin- 
ing a  coort  In  wblcb  the  pipes  from  a  crack  In  which  the  gas  escaped  weiv  laM : 
that  the  mother  waa  found  dead  aAd  plalalllT  Insensible ;  that  the  accfdent  took 
place  in  the  night ;  that  there  were  no  gas  flitures  In  the  room  occupied  by  plaint- 
ilT,  and  there  was  no  evidence  that  the  motber  had  notice  ot  the  raa^big  pu 
■  ur  was  consdoiu  ot  its  presence  In  time  lo  take  precautions  agalost  its  ileMerf- 
'  Dus  elTect ;  that  on  the  day  before  the  accident  there  was  no  smell  of  g«a  In  llie 
■court ;  that  the  tnolher  wa.t  a  sober  and  prudent  woman.  Hdil,  that  there  wasevUvm 
vuBlclent  to  sustain  a  verdict  in  favor  ot  plaintiff  for  Injury  by  the  eecaping  gaa.  Tba 
burden  was  upon  the  plaintiff  lo  show  tbat  be  and  his  mother  were  in  the  exerciae  at  da* 
-care  In  respect  to  the  occurrence  from  which  the  Injury  arose.  But  this,  aa  was  aid  ia 
Mayn  r.  Bnfoii  A  Maine  Itailnind,  IM  Mass.  140.  although  in  form  a  propodUon  to  beta- 
tabllshed  afflnasliveiy,  need  not  he  proved  by  afBrmaUve  lestimooy  addnaaed  directly  Is 
JIasupport.  It  may  be  shovn  by  evidence  which  excludes  fault.  And  In  (he  case  al  bar, 
Shere  waa  nothing  which  excluded  the  InfereDce  that  both  icotberaud  chlM  on  tliat  ntght 
~went  to  bed  and  to  sleep  In  the  usual  manner  with  nothing  to  Indicate  that  there  waa  bd- 
^jsnal  exposure  to  injury,  and  that  they  were  suffocated  in  their  sleep  by  thegaa  which 
■  escaped  tram  the  defendant's  pi  pea.  It  this  were  so,  they  were  clesriy  intbesxerdoeof 
-such  care  as  prudent  people  oidlnaiily  use  under  dreumstancea  of  f'Tillar  fxpf^>nrTf  to  1^ 
Jury  from  bidden  and  unsuspected  cansw.  Cnili;  t.  ileio  Tork,  cte..  Saflroiid,  118  Ham. 
ISa  I  CommmiBeallh  ▼.  Bonlon  <t  Lowea  BaOroad,  US  Hasg,  81 ;  BoKkltg  t,  C^w  (M 
.AiAwKl,  ISO  Id.  XT. 
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CUB.L«K.) 

TT\faneg  —  autodg  —  aeparaHon  of  panKU. 

Ib  ease  of  Bepuation  of  husband  and  wife,  eqnal)7  Bt,  bj  diaiaeter  and  4 
^imiBtaDCea,  to  have  the  euBtodf  ot  children,  the  cotrtodj  of  ■  delleaM  ten 
«faild  of  four  years  of   age   will   bo   awarded  to  tlia  mothar  for  tba  If 

being.   {Set  mU.  p.  698.) 
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ABEAS  CORPUS  for  the  custody  of  an  infant  daughi 
opinion  states  the  case. 


Charles  'Harty  James  M,  Ripley  £  George  Fuller,  for  pet 

Ahrdham  Payne  i&  Francis  B,  Feckham,  Jr.,  for  respon 

DuBFEE,  C.  J.     In  this  case  a  writ  of  habeas  corpus  issuer 
reqaest  of  Charles  F.  McKim  to  his  wife  Annie  B.  McKim, 
production  of  their  infant  daughter.     The  child  was  prodi 
obedience  to  the  writ     She  was  four  years  old  in  August  L 
is  in  appearance  delicate  and  frail.  The  physician  who  has  at      i 
her  for  two  years  testifies  that  she  is  afflicted  with   a  brc 
affection,  and  with  another  trouble  which  impairs  her  health 
she  is  better  now  than  formerly,  but  is  still  delicate,  reqnirin 
stant  watchfulness  and  care  by  some  person  who  is  familia     ' 
her  character  and  constitution,  and  that  in  his  opinion  she 
suffer  if  taken  from  her  mother,  who  is  devoted  in  attention 
Charles  P.  McKim,  the  father,  lives  in  New  York,  where  h     i 
sues  the  profession  of  an  architect.     Anne  B.  McKim,  the  m 
lives  with  her  parents  in  Newport,  having  left  the  house  of  he     i 
band  in  the  spring  of  1877.    The  child  has  always  been  wil 
mother.     The  object  of  the  proceeding  is  to  huve  her  transi 
to  the  custody  of  the  father. 

Charles  F.  McKim,  according  to  the  testimony  of  men  who     i 
him  well,  is  a  gentleman  of  excellent  character.    lie  marrie 
wife  in  October,  1874.    She  lived  with  him  in  New  York  until    1 

1875.  She  then  lived  with  him  in  Newport,  until  January,     I 
Their  child  was  born  in  Newport,  August  13,  1875.     In  Jan    i 

1876,  they  returned  to  New  York,  where  they  resided  in  a  b 
which  was  provided  and  partly  furnished  for  them  by  Mrs.  McE  i 
father,  until  May,  1877.    Since  then  she  has  lived  apart  from  1  i 
and  for  the  most  part,  in  her  father's  house  at  Newport, 
petitioner  represents  that  their  married  life  was  perfectly  hf 
until  after  the  birth  of  their  child,  when  one  Rose  Wagner  can 
live  with  them  as  nurse  and  friend  of  Mrs.  McKim,  and  too  c 
pletely  monopolized  her.    lie  attributes  to  her  presence  and 
flaence  the  estrangement  which  has  led  to  their  separation. 

Mrs.  McKim  denies  that  the  estrangement  J^  attributable  to  I 
Wagner;  and  we  think  the  charge  that  it  is  attributable  to  her 
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ttot  been  aDstained.  Mrs.  McKim  attributes  it  to  ber  bnsband's 
character  and  conduct.  She  accuses  hint  of  harshDess,  aatrutbful- 
ness,  and  a  low  standard  of  moral  sentiment  Her  charges,  how- 
exer,  except  in  a  single  instance,  are  vague  and  indefinite,  though 
she  intimates  that  he  h'lS  been  guilty  of  misconduct,  an  jet  UDdis- 
closed,  by  which  be  has  forfeited  her  respect,  and  wbicb  renders  it 
impossible  for  her  to  live  with  him  again  as  his  wife.  Ko  testimony 
bas  been  submitted  to  show  any  misconduct  on  his  part  which 
legally  justi(i(-B  her  desertion  of  bim. 

We  think  the  petitioner  is  morally  6t  to  bave  the  custody  of  bis 
cbildand  that  he  is  entirely  competent  to  provide  for  heredncation 
and  physical  wants.  But  on  the  other  band,  the  child  will  doubt- 
less  enjoy  equally  good  advantages  where  sbe  now  is,  in  the  honse 
of  ber  maternal  grandfather,  who  is  a  man  of  means,  and  she  will 
have,  in  addition  to  them,  the  aCFectionat«  care  of  another,  who, 
whatever  her  idiosyncrasies,  is  evide^itly  a  lady  of  superior  moral 
and  mental  endowments;  whereas  with  her  father  she  will  proba- 
bly have  to  be  confided  to  a  hired  nurse  or  servant  Tbe  welfare 
of  the  child,  considering  her  tender  age,  her  sex,  and  the  delicacy 
of  her  constitution,  will  in  our  opinion  bo  best  subserved  by  leav- 
ing her  for  the  present  with  her  mother;  and  indeed  we  think, 
that  for  the  present,  to  take  ber  from  her  mother  ia  too  haxardoui 
an  experiment  for  us  to  try,  nnleaa  the  law,  in  deference  to  the 
superior  right  of  the  father,  requires  it  of  us.  The  qaestion  it, 
then,  does  the  law  require  it  F 

The  law,  as  laid  down  in  England  in  Hex  T.  GreanhiU,*  A.  &  E. 
634,  decided  in  1836,  favored  the  father  at  the  expense  of  the  mother 
to  such  an  extent  that  it  shocked  the  moral  sentiment  of  the  nation, 
and  led  to  a  modification  by  act  of  parliament  The  doctrine  at 
Sex  V.  GreenhiU,  however,  was  a  relapse  from  the  more  reasonable 
doctrine  of  earlier  cases.  In  Rex  v.  Delavdl,  3  Burr,  1434,  decided 
in  1763,  and  again  in  Bliesetfs  case,  LoSt,  748,  a  few  years  later. 
Lord  Maitsfield,  while  recognizing  the  preferable  right  of  Ae 
father,  held  that  the  court  had  a  discretion  for  the  good  of  tbe 
child,  to  decide  eacb  particular  case  according  to  its  circom- 
Btanoes. 

In  tbis  country  the  earlier  English  doctrine  bas  g^neraHy  bean 
adopted.  In  Commonwealth  v.  Briggg,  16  I^ck.  203,  Chief  Jiutke 
Shaw  said,  that  "^h  the  oase  of  a  child  of  tender  years,  the  good 
«f  the  child  -J  to  be  regarded  as  the  prominent  oonsidwataon.'*    It 
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is  trae  that  in  that  case  the  court  decided  that  the  father  was  enti* 
tied  to  the  custody  of  his  child ;  hut  the  child,  though  he  was  only 
between  three  and  four  years  old,  was  a  boy,  and  it  does  not  appear 
that  his  health  was  such  as  to  demand  a  mother's  anxious  care. 
There  are  American  cases  —  several  of  them  —  in  which  the  mother 
was  allowed  to  retain  the  custody,  solely  because  of  the  sex  and 
tender  years,  or  of  the  tender  years,  without  regard  to  sex,  of  the 
child.  In  Ex  parte  Shumpert,  6  Rich.  344,  the  child  was  a  girl  be- 
tween four  and  five  years  old,  and  the  court  refused  to  take  her 
from  her  mother  and  deliver  her  to  the  father.  In  Commonwealth 
V.  Addicis,  5  Binn.  520,  there  were  two  female  children  aged  re- 
spectively seven  and  ten,  and  the  court  at  first  refused  to  transfer 
them  from  the  mother  to  the  father,  though  the  transfer  was  made 
three  years  later  upon  a  second  application.  Com,  v.  Addicks,  2  S.  & 
R  1 74.  In  State  v.  Paine^  4  Humph.  523,  there  were  three  children,  a 
girl  aged  five,  and  two  boys,  aged  seven  and  three.  The  court  trans- 
ferred the  eldest  boy  to  the  father,  but  left  the  girl  and  the  youngest 
boy  with  the  mother,  solely  on  the  ground  that  they  were  of  too 
tender  an  age  to  be  removed  from  the  protecting  care  of  the  mother. 
In  State  v.  King^  1  Ga.  Dec.  93,  the  child,  a  girl  two  and  a  half 
years  old,  was  transferred  from  father  to  mother,  because  at  her 
tender  age  she  needed  a  mother's  care.  In  People  v.  Mercien,*^ 
there  were  several  efforts  by  writ  of  habeas  corpus  to  obtain  for  a 
father  from  the  mother  the  custody  of  their  infant  daughter,  all 
of  which  were  unavailing.  Ilurd  on  Habeas  Corpus,  511-517. 
See,  also,  jyHau/evtlle^s  case,  id.  481,  and  Stater,  Baird,  21  N.J. 
£q.  384.  On  the  authority  of  these  cases  we  think  there  can  be 
no  doubt  that  it  is  the  well-being  of  the  child,  rather  than  the 
right  of  either  parent,  which  ought  to  control  the  court  in  its 
decision,  and  that  even  where  the  father  is  of  good  character  and 
the  mother  not  free  from  fault,  it  may  yet  be  the  duty  of  the  courts 
out  of  regard  for  the  tender  age,  the  sex,  or  the  delicate  con- 
stitution of  the  child,  to  leave  the  child  in  the  wakeful  custody  of 
the  mother. 

The  petitioner  presses  on  our  consideration  the  remark  of  Chief 
Justice  Shaw  in  Commonwealth  y.  Briggsy  16  Pick.  203,  205,  that 
"  the  unauthorized  separation  of  the  wife  from  the  husband,  without 
any  apparent  justifiable  cause,  is  a  strong  reason  why  the  child 

should  not  be  restored  to  h(*r."    We  c*re  sensible  of  the  weight  of 

' I '^ " 

*L  e^A.  D.  1889,  8FiftL47;  1840, SS  Wend.  M;  1842,  8 HiU,  K.  T.  800. 
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this  remark,  snd  if  the  child  here,  instead  of  being  a  girl,  were  a 
boy  of  somewhat  riper  age,  in  good  health,  we  might  deem  it  our 
duly  under  the  law  to  reeiore  him  to  his  father,  even  at  the  risk  of 
tearing  the  mother's  heartstrings  asunder.  We  are  led  in  this  case 
to  leave  the  child  with  the  mother,  not  for  the  mother's  sake,  but 
for  the  good  of  the  child. 

The  petitioner  argues  that  it  will  be  no  detriment  to  the  chilil  to 
allow  him  to  carry  her  with  him  to  New  York,  because  the  mot;hei 
will  follow,  Pei'hftps  she  will,  but  we  cannot  be  sure  of  iL  As  we 
have  said,  the  evidence  before  us  docs  not  show  any  legal  cause  of 
separation.  But  the  evidence  does  show  a  strong  repugnance  on 
the  part  of  the  wife  to  a  renewal  of  her  marital  relations,  and  doc« 
also  show,  that  the  last  year  she  lived  with  her  husband,  her  health 
mysteriously  gave  away  as  if  it  were  sapped  by  secret  tronbles.  Now 
in  view  of  this  evidence  we  see  uo  reason  to  believe  that  the  mother, 
even  if  she  should  follow  her  child,  would  consent  to  live  with  her 
husband  again  as  his  wife,  and  wc  very  much  doubt  the  wisdom  of 
coercing  her  to  live  with  him  in  any  other  manner.  A  home  bo 
constituted  could  hardly  be  a  happy  home,  even  for  the  child. 

Out*  decision  is  that  for  the  present  at  least  the  child  be  allowed 
to  remain  with  the  mother.  We  ivish  to  add  howuver  a  single 
monitory  remark.  The  motherBhotild  remember  thai  this  decision 
is  not  necessarily  definitive,  and  that  while  the  custoJyof  the  child 
is  confided  to  her,  the  father's  right  has  not  been  foi  felted.  It  will 
be  her  duty  to  respect  his  right  and  to  allow  h'!m  evciy  proper 
opportunity  to  cultivate  the  affection  of  the  child.  Especially  will 
it  be  her  duty  to  refrain  from  any  attempt  to  alienate  the  child 
from  the  father,  or  to  instil  into  her  mind  any  thought  or  feeling 
which  a  daughter  ought  not  to  cherish  for  her  father.  A  failure 
to  observe  this  monition  may  be  good  ground  for  another  applica- 
tion on  the  part  of  the  petitioner  for  the  custody  of  his  child. 
But  we  arc  confident  that  the  respondent,  knowing  the  wishes  of 
the  court,  will  conform  to  them. 

Let  an  order  bo  entered  recommitting  the  child  to  the  mother. 
Order  accorttingly. 

N<m  Bi  TBI  RKFamm.  —  In  Fto^e  t.  iteretin,  S  Pal  47,  the  etuocellor  Knrdad  tlw 
custodjr  oF  the  tntant,  [wenlf-two  montlu  <4tl.  tii  the  mothiM-.  llTing  in  a  nate  ot  •e«*ntiod 
from  the  hustwnd  not  lUeg*)  or  Immors).  In  the  wune  cbk.SS  Weod.  M,  the  Ooan  of 
Bmin  held  to  the  ume  dispoaltlojfAt  the  chil^  Out  Id  the  sum  case.  S  HiU.  W.  tba 
child  being  then  belmen  fouraad  l|ie  years  old,iu>d  fwble,  the  court  avarded  Ihne^ 
*ad]r  of  it  (o  the  rwher.  The  court  Id  the  prttidpal  sue  ■■  ihenfon  miitakeii  io  Ita  cllatlos. 
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In  People  ▼.  Humphrei/s,  81  Barb.  521.  the  Supreme  Court  of  this  State  awarded  the 
custody  of  a  nursing  infant,  less  than  six  months  old,  to  the  father  as  against  the  mother, 
who  had  deserted  the  husband  without  justifiable  cause,  and  who  could  not  wholly  sustain 
the  child  from  her  breast,  the  father  being  willing  to  receive  the  mother,  and  provide  for 
her  and  allow  her  the  care  of  the  child,  if  she  would  return. 

In  Commwitocaith ex  rd.  Drumnwiid  v.  Atihturij  Philadelphia  Qiuirter  Sessions,  8  W.  N. 
C.  583,  the  facts  were  as  follows:  The  relator  brought  hubcaa  corpus  for  the  custody  of  his 
two  daughters,  aged,  respectively,  nine  and  six  years.  The  respondent  was  the  maternal 
grandmother  of  the  children,  and  they  had  all  lived  in  the  same  huuae  together  ever  since 
the  birth  of  the  elder  child,  and  after  the  death  of  the  mother,  which  took  place  in  1877, 
until  some  nine  months  before  this  hearing,  when  the  relator  left  the  common  residence, 
saying  that  the  children  mighc  remain  with  the  respondent.  The  evidence  was  conflicting 
as  to  whether  the  father  had  furnished  the  children  with  money  and  clothing  after  that 
time,  as  well  as  with  reference  to  an  alleged  promise  made  to  his  wife  before  her  death 
that  he  would  always  permit  the  children  to  remain  with  their  grandmother.  In  Decern- 
ber,  18T9,  the  father  proposed  going  to  Virginia  to  visit  his  mother  and  sister,  who  lived 
there,  and  stated  that  he  intended  to  take  the  children  with  him,  to  which  the  respondent 
objected,  and  from  that  time  she  had  kept  them  concealed  within  doors,  so  that  the  father 
had  beeu  unable  to  see  them  until  they  were  brought  into  court  under  this  writ.  Mrs. 
Ashton,  the  respondent,  was  about  sixty  years  of  age  and  not  in  regular  employment,  but 
through  the  assistance  of  friends  was  enabled  to  clothe  the  children  well,  and  in  all 
respects  had  given  them  a  good  home,  sending  them  to  both  day  and  Sunday  school, 
except  during  the  time  that  they  were  concealed,  which  was  done,  as  she  alleged,  because 
of  her  fear  that  their  father  would  carry  them  off  to  Virginia.  The  father  was  in  receipt 
of  good  wages,  and  testified  that  he  was  entirely  able  and  willing  to  support  his  children, 
and  there  was  no  evidence  whatever  affecting  his  character  for  soberness  and  respectabil- 
ity. He  had  always  kept  up  his  intercourse  with  the  children  until  the  time  of  their  con- 
cealment.  When  questioned  privately  by  the  Judge  the  elder  child  said  that  she  loved  her 
father,  but  he  could  not  Liipport  her,  and  she  wished  to  remain  with  her  grandmt^ther;  the 
younirer  said  that  she  loved  her  grandmother  and  wanted  to  stay  with  her  also.  The  par- 
ties were  all  persons  of  color.  The  court  said:  "There  is  no  doubt  that  in  Pennsylvania 
there  is  no  (lexlble  seven-^'car  rule  or  any  rule  prohibiting  the  court  from  always  consult- 
ing the  best  welfare  of  the  children.  And  in  this  case  I  am  impelled  by  the  evidence  to 
think  that  this  will  be  best  subserved  by  permitting  these  children  to  remain  with  the 
grandmother.  She  has  been  with  them  all  their  lives,  and  nursed  them  with  a  parental 
fondness,  and  her  love  for  them  is  not  that  of  a  hired  nurse,  but  a  really  maternal  aifec- 
tion;  besides,  they  are  of  that  sex  which  renders  It  peculiarly  important  that  they  should 
have  the  care  of  a  female.  I  am  satisfied  that  these  children  now  have  a  good  home,  and 
on  the  other  hand  I  cannot  but  feel,  that  although  a  change  which  would  place  them 
entirely  under  the  control  of  the  father  miprht  result  happily,  there  is  a  very  great  risk 
attending  it,  and  I  should  b^  in  danger  of  comi)elIlng  them  to  exchange  a  certainty  for  an 
imcertainty.  He  should,  however,  be  entitled  to  visit  them  at  all  reasonable  times;  but  in 
Tiew  of  h!a  avowed  intention  of  taking  them  out  of  the  State,  and  the  grandmother*s 
natural  fer.**.  I  deem  it  proper  to  stipulate  that  his  visits  should  only  be  in  the  presence  of 
the  grandmother  and  some  male  relation  capable  of  protecting  them  in  cose  of  any  attempt 
to  take  them  by  force." 

In  BnglUh  v.  Englisht  Court  of  Errors  and  Appeals,  22  N.  J.  Eq.  738,  the  wife  left  her 
husband  In  1875,  on  account  of  his  **  abuse  of  marital  rights,"  taking  with  her  their  two 
children,  a  boy  aged  six,  and  a  girl  aged  four  years.  She  petitioned  for  a  divorce,  but 
this  was  denied  on  his  promise  of  amendment.  He  entreated  her  to  return  to  him ,  but  she 
refused.  She  was  able  and  willing  to  maintain  and  educate  the  children,  and  they  pre- 
ferred  to  remain  with  her.  The  father  was  sober,  moral.  Industrious,  and  of  pecuniary 
ability.  The  boy  was  of  a  delicate  constitution .  Held.,  that  the  wif e's'acts  did  not  amount 
(O  such  "misconduct  as  to  deprive  her  of  the  custody  of  the  children  for  the  present." 
The  court  said:  **  From  every  point  of  view,  the  cause  has  given  to  every  member  of  this 
court  an  unusual  degree  of  anxiety  and  concern  in  its  decision.**  The  dedsloii  was  based 
on  the  supposed  welfare  of  the  chQdren,  the  parents  being  on  an  equality.  The  court 
itTongly  Intimated  that  if  the  boy  were  of  sufficient  age  and  health  to  enter  upon  a  ooune 
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of  busInesB  training,  the  father  would  be  awarded  his  custody.  Dizoir,  J.,  dissented,  and 
in  one  sentence  expresses  the  dangerous  tendency  of  this  sentimental  course  of  decisioo: 
"  If  a  wife  may,  in  the  absence  of  l^al  justification,  remove  herself  and  her  children  from 
their  father*s  domicile,  and  fix  their  residence  in  a  place  where  he  may  not  abide,  and  still 
stand  before  the  law  upon  an  equal  footing  with  him  as  to  their  custody,  then  is  the  head- 
ship of  the  husband  and  father  no  longer  legally  recognized.'* 

Mr.  Stewart,  the  learned  reporter  of  the  New  Jersey  Bquity  ("ourt,  appends  a  note  to 
this  case,  which  he  kindly  permits  us  to  use,  we  extract  the  following: 

"  In  addition  to  the  authorities  cited  in  the  opinions  and  briefs  in  this  case,  and,  also,  in  S 
Bish.  liar.  &  Div.  §$  529,  548,  54&-M9;  Schouler's  Dom.  Hel  835;  Tj'ler  on  Inf.  273;  2  White 
&  Tudor's  Lead.  Cas.  in  Eq.  1506;  Hurd  on  Hab.  Corp  450;  EiigltA  ▼.  Engivh,  4  Stew.  Eq. 
544,  note ;  the  following  analogous  cases  may  be  referred  to:  TayUir  v.  Taifior^  4  Jur.  969; 
Fynn's  case,  2  DeO.  &  Sm.  457;  In  re  Agar-EttUt,  L.  U.,  10  Ch.  DIt.  49;  InreBeaani,  L  R.; 
11  Ch.  Div.  508;  12Ch.  Div.605;  Conellis  v.  ConeUUi,  1  Dr.  &  War.  285;  Stripiin  ▼.  Wart^ 
38  Aia.  88;  Surge  v.  Surge,  88  lU.  164 ;  Conn  v.  Conn,  57  Ind.  8^;  Ryce  ▼.  Rjfce,  58  id.  04, 
Powell  V.  Potoell,  53  id.  518 ;  Zuver  v  Zuver,  86  Iowa,  190 ;  Pratt  ▼.  JVitz,  48  id.  83 ;  Oreen  ▼. 
Green^  9  Rep.  176;  Brandon  v.  Brandon,  14  Kans.  842 ;  Adama  ▼.  Adamiy  1  Dut.  167 ;  Hot' 
vey  V.  Lane,  66  Me.  638;  Harding  ▼.  Harding,  22  Md.  887 ;  HiU  ▼.  £K72,  49  id.  460;  Cbrrfe  t. 
Carrie  (Mich.),  9  Rep.  445;  FUUr ▼.  FHtler^  83  Penn.  St.  60 ;  Hi^ffman  ▼.  Hcffman,  15  Ohio 
St.  427;  dark  v. 'Bayer,  82  id.  299;  Buckmingter  ▼.  Buckminater,  88  Vt.  248;  MeGoon  v.  Irvin^ 
1  Pinney,  696. 

**  No  court  can  compel  discordant  husbands  and  wives  to  live  together.  Baii0^  ▼.  Baugh^ 
87  Mich.  59;  Simpaon  v.  Simpatw,  tJ&  Ark.  487,  490. 

**  In  TaifUnr'H  case,  11  Sim.  178,  the  parties  were  married  in  18S9,  and  in  1687,  the  wife  left 
her  husband,  alleging  in  Juatiflcation  a  charge  of  adultery,  which  was  wholly  without 
foundation,  as  she  herself  afterward  admitted.  Overtures  were  nuMleby  the  husband, 
but  the  wife,  acting  on  some  friend*s  advice,  refused  to  return  home.  The  husband,  be- 
lieving her  aifections  to  be  alienated  beyond  reconciliation,  went  abroad  with  bis  five 
children,  two  over  and  three  under  seven  years  of  age.  Afterward  the  wife.  In  1888  and 
1889,  made  overtures  to  her  husband,  and  also  an  unqualified  retraction  of  our  foitner 
chaiiges,  which  however  failed  to  satisfy  him.  In  1888,  she  filed  a  petition  for  a  fe«tof»» 
tion  of  conjugal  rights,  and  pending  an  appeal  by  the  husband  from  a  decree  in  her  favor, 
she  petitioned  for  the  delivery  to  her  of  the  children  under  seven  years  <M.  Held,  tbmt 
she  was  not  entitled  to  their  custody. 

**  In  Brooks  v.  Brrutkut,  35  Barb.  83,  tlie  parties  wero  married  in  November,  1856,  and  their 
child  bom  in  September,  1857.  In  May,  1858,  the  wife  left  her  husband's  house,  in  conne* 
quence  of  his  ill-treatment,  and  obtained  possession  of  the  child  by  habeaa  corpua.  On  the 
husband's  petition  for  the  child,  alleging  tliat  his  wife  had  left  him  without  Just  cause  or 
provocation,  and  absented  herself  and  detained  the  child  against  his  wishes,  held,  that 
the  overruling  of  the  husband's  offer  to  prove  his  allegations  in  the  petition,  and  that  be 
was  of  gooJ  moral  character  and  competent  to  take  care  of.  his  wife  and  child,  and  bad 
frequently  offered  to  do  so,  was  erroneous.'* 

"  In  Holmes's  case,  19  How.  Pr.  339,  the  parties  were  married  in  1841,  and  had  three  dangh* 
ters.  The  husband,  in  August,  1850,  left  his  wife  without  any  provision  and  removed  to 
Illinois  with  all  the  children,  the  only  g^rounds  of  his  desertion  being  that  she  was  irritablo 
and  jealous  and  a  spiritualist;  the  latter  charge,  however,  ahe  denied  and  substantiated 
her  denial.  She  alleged  and  proved  that  he  was  a  spiritualist  with  a  tendency  to  free  love« 
and  travelled  and  held  public  exhibitions  with  a  female  medium  of  similar  proclivities. 
The  wife,  on  Jtabeaa  corpua  in  Illinois,  obtained  the  youngest  child.  The  hosband  afteiw 
ward  made  overtures  to  his  wife  and  offered  to  provide  her  a  home,  if  she  would  return, 
but  she  refused,  not  believing  in  the  sincerity  of  his  professions  and  prondses.  The  eideet 
child,  about  seventeen  years  old,  was  living  with  her  mother  firom  choice,  and  miao  the 
youngest,  about  eiglit,  and  the  second  one,  about  fourteen,  with  her  father.  His  petttioa 
to  have  the  eldest  and  youngest  children  given  to  him  was  denied. 

"  In  Price  v.  Price,  65  N.  T.  666,  an  order  awarding  the  custody  of  a  child,  twelve  y«afs 
old,  to  its  mother  on  a  divorce  obtained  by  her,  was  considered  so  t»r  *  dlnriieHonsry  *  that 
it  was  not  appealable. 

**  In  Ananymcua,  55  Ala.  428,  a  wife  sought  a  dlToroe  from  her  hosbaiid,  on  the 
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of  cruelty,  and  also  sought  the  custody  of  her  daughter,  four  or  five  years  old,  (he  onlj 
issue  of  the  marriage.    The  divorce  was  refused,  but  the  child  awarded  to  her/* 

"  In  McShan  v.  McShan,  56  Miss.  41;$,  the  parties  married  in  1871,  in  Mississippi ;  sorn 
afterward  they  removed  to  Arkansas,  and  when  one  child,  a  daughter,  was  about  two  and 
a  half  years  old  and  his  wife  enceinte  of  another,  the  husband  deserted  his  family,  tak- 
ing with  him  all  the  money  his  wife  possessed.  She  returned  to  her  father's  house  in  Mis- 
sissippi, aud  several  months  after  the  second  child,  another  daughter,  was  bom.  he  also 
returned,  and  becoming  prosperous  in  his  profession,  then  made  overtures  to  his  wife  to 
return  to  his  house,  which  she  rejected.  It  was  shown  that  he  was  a  reputable  physician, 
with  good  professional  prospects  and  of  moral  habits.  Held,  that  his  petition,  on  habeas 
corpus,  for  his  two  children,  must  be  refused. 

"  In  Lu»k  V.  Lu»k,  88  Mo.  91 ,  the  parties  were  married  in  1817;  in  1850  the  husband  went 
to  California,  intending  to  return  in  two  years,  leaving  his  wife  and  two  children  in  Mis- 
souri ;  he  remained  absent  until  1H57,  and  his  wife,  learning  from  a  letter  received  in  1864 
that  he  was  dead,  married  again  in  ]8:>5;  on  the  husband's  return,  she  ceased  cohabiting 
with  her  second  husband.  On  her  petition  for  a  divorce  from  her  first  husband  on  the 
ground  of  desertion,  and  his  croRS-bill  for  divorce  on  the  ground  of  her  alleged  adulteiy 
with  her  second  nusband,  the  court  granted  him  a  divorce,  and  gave  him  the  custody  of 
the  children.  On  appeal,  held^  that  although  the  divorce  was  good,  yet  the  children  must 
be  restored  to  their  mother. 

'*In  Mesatuger  v.  Messeitger,  fiO  Mo.  889,  on  cross-petitions,  on  the  ground  of  desertion,  a 
divorce  was  granted  to  the  husband,  but  the  two  children,  apparently  about  eight  and  six 
years  old,  were  ordered  to  be  left  with  the  mother. 

*'  In  Hewitt's  case,  11  Rich.  826,  tho  wife,  without  justification,  abandoned  her  husband, 
leaving  with  him  their  son,  about  seven  months  old.  On  her  petition  to  obtain  his  delivery 
to  her.  Held,  that  although  her  own  character  was  excellent,  yet  as  she  had  established 
none  of  her  charges  of  unfitness  against  her  husband,  he  must  retain  the  child. 

*'  In  Orim.  v.  Dtmott,  61  Penn.  St.  305,  note,  a  wife,  shown  to  be  high-tempered  and  violent 
when  aggravated  by  her  husband,  deserted  him,  taking  with  her  their  daughter,  five  years 
and  three  months  old.  Hdd,  that  she  was  not  so  incapable  of  taking  care  of  the  child  that 
It  must  be  delivered  to  its  father. 

**  In  Carr  v.  Cdrry  22  Gratt.  168,  a  divorce  was  granted  to  a  husband  for  his  wife's  deser- 
tion, although  she  had  been  driven  thereto  by  his  conduct,  which  was  rude,  petulant  and 
penurious.  Held,  that  their  child,  although  a  female,  and  only  three  years  old,  must  be 
restored  to  the  father. 

"  In  Welch  V.  Welch,  83  Wis.  634,  a  wife  obtained  a  divorce  In  1861  for  her  husband^s  de- 
sertion, and  also  the  custody  of  their  son,  about  a  year  old.  Both  parents  afterward  mar- 
ried again.  In  1872  the  father  obtained  an  order  transferring  tiie  boy,  then  fourteen  years 
old,  to  him,  upon  his  establishing  to  the  satisfaction  of  the  court  his  ability  and  desire 
to  provide  maintenance  and  education  suitable  to  the  boy*s  condition  and  prospects  in  life. 

**  In  Ftmttr  v.  Redfield,  50  Vt  285,  on  the  ground  that  a  petition  for  divorce  involves  not 
only  the  Interests  of  the  immediate  parties  thereto,  but  also  those  of  their  children  and  of 
the  public,  a  court,  after  hearing  a  petition  brought  by  the  mother  of  two  young  children 
for  a  divorce,  founded  on  her  husbuid's  intolerable  cruelty  and  refusal  to  support  her,  de- 
clined to  grant  the  divorce,  and  of  its  own  motion  continued  the  case,  with  a  view  to  a 
reconciliation  of  the  parents,  and  the  probable  better  8upT)ort  and  education  of  the 
children,  and  a  higher  court  refused  to  interfere  by  prftcedendn.  See  Baugh  v.  Baugh,  87 
Mich.  fie. 

**  In  Chandler  v.  Chandler,  24  Mich.  176,  a  decree  of  divorce,  granted  in  August,  1868,  on 
account  of  the  husband's  extreme  cruelty,  awarded  the  child  (a  boy)  then  about  two  and  a 
lialf  years  old,  to  its  mother.  In  January,  1871,  the  father's  petition  for  the  custody  of  the 
boy,  no  change  appearing  in  the  circumstances  existing  when  the  former  decree  was  made, 
was  denied. 

*'  In  Scngginsy.  Scitggins,  80  N.  C.  818,  on  a  wife's  petition  alleging  cruelty,  and  that  her 
husband  was  ttjing  to  dispose  of  his  property,  leave  the  State  and  atondon  her,  alimony 
was  granted,  and  the  custody  of  the  three  youngest  children,  who  were  girls,  given  to  the 
mother,  and  the  oldest,  a  boy,  to  the  father.  The  ages  of  the  children  are  not  stated  in 
the  cane. 
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ett,  43  Conn.  au<,  the  mother  of  two  duieblers,  aged  ll*e  and  nltw 
ber  hiubuid  at  lireguUr  tlmea  for  aerenl  rears,  went  to  Ure  kUIi 

berparHnts.  bccaUHot  her  biubaud'B  ioabillt;  lo  obtain  hi  iiplojiaenC.  or  prortde  tor  her. 
Orx  Jier  petition,  aLleKtug  desertion,  a  divorce  waa  denied,  and  the  cuMody  of  the  irhiLdrea 
given  lo  the  father,  who  wiu  of  good  moral  cliantctflr  and  attached  to  Ihem.  and  altbotigli 
lie  vaa  UDSuocesHful  in  buslneai.  yet  his  mother  and  aiater  were  cultured  persona  of  tho 
highest  character,  morally  and  socially,  and  able,  pecuniarily,  and  willing  to  -^—"r  lo  anp- 
port  and  educate  the  children." 


Jtfarriage  —  ietrolhai  feUtnetd  hg  eeluAilation. 


Betrothal,  followeid  hj  cohabitation,  but  wUhout »  prewnl 

come  huabuid  and  wife,  doaa  not  ooiuititQta  a  valid  nuuTiaga. 

BILL  to  enjoin  defendant  from  makinjir  claim  on  eetate  of  plaiDU 
iiTs  inteetate,  setting  forth  an  antenuptial  sgreemeDt  by 
which  each  reiinquiahctT  all  claim  arising  from  the  marria^  to  the 
property  of  tho  other,  and  that  the  parties  afterward  married.  The 
opinion  states  other  facts. 

Oscar  Lapham  Jt  Charles  H.  Page,  for  complainant 

James  Tillinghast,  for  respondent. 

DuRFEE,  G.  J.  The  defense  to  this  suit  ia  that  the  antennptul 
contract  set  forth  in  the  bitt  as  the  gronnd  of  relief  is  void, 

1.  Because  it  was  obtained  by  duress. 

2.  Because  it  was  withont  any  adequate  consideration  and  waa 
grossly  inequitable. 

3.  Because  the  parties  to  it  had  before  its  execution  become  hus- 
band and  wife  by  a  common-law  marriage. 

We  do  not  think  the  defense  is  made  out  on  either  of  these 
grounds. 

[Omitting  the  first  two.] 

3.  The  evidence  shows  that  for  more  than  a  year  before  the 
marriage  was  celebrated  the  parties  to  it  were  engaged  b;  motnal 
promises  of  marriage,  and  that  daring  this  time  she  waa  wiih  child 
by  the  other  party,  which  she  lost  by  a  miscarriage  Tolnntaril; 
induced  by  both  of  them.    The  husband,  hoveTer,  did  not  openly 
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cohabit  with  her^  nor  did  he  ever  take  her  to  his  house  to  live  with 
him  until  after  the  nuytial  ceremony  was  performed,  though  being 
a  widower,  lie  had  a  home  of  his  own,  nor  did  he  acknowledge  her 
as  his  wife  until  after  that ;  but  on  the  contrary,  when  approached 
by  her  friends  he  declared  that  he  intended  to  marry  her,  but 
should  take  his  own  time  for  it,  and  could  not  be  driven  into  it. 

The  defendant  contends  that  the  proof  of  these  facts  is  proof  of 
all  that  is  necessary  to  constitute  the  common*law  marriage  known 
as  a  marriage  per  verba  de  future  cum  copula.  She  also  contends 
that  in  this  State  the  common  law  in  regard  to  marriage  has  not 
been  abrogated  nor  superseded  by  the  statute. 

Our  statute'  empowers  certain  functionaries  to  join  persons  in 
marriage,  but  it  does  not  expressly  forbid  marriage  without  their 
intoryention,  nor  declare  that  marriage  without  their  intervention 
J8  void.     It  is  because  the  statute  contains  no  such  prohibitory 
language  that  the  defendant  contends  that  a  common-law  marriage 
is  good.    She  is  supported  in  this  view  by  high  authority.  Hutchina 
V.  Kimmdly  31  Mich.  127,  130 ;  8.  c,  18  Am,  Rep.  164,  and  cases 
cited;  Dyery.  Brannock,  66  Mo.  391;  s.  c,  27  Am.  Rep.  359,  and  cases 
there  cited.     But  whether  our  statute  is  to  be  similarly  construed, 
we  do  not  find  it  necessary  to  decide,  inasmuch  as  we  are  of  opinion 
that  a  mere  executory  agreement  to  marry  does  not  become  con- 
summated by  copulation  unless  the  parties  so  intend.     It  is  indis* 
pensable  to  marriage,  whether  under  the  statute  or  at  common  law, 
that  the  parties  consent  to  be  husband  and  wife  presently^  and 
thoagh  cohabitation  following  an  engagement  is  evidence  of  such 
consent,  it  is  not  conclusive,  but  only  prima  facie  evidence  of  it, 
and  as  such  open  to  rebuttal  by  counter  proof.    1  Bish.  on  Mar.  and 
Div'.,  §§  253,  254;   Forbes  \.  Countess  of  Strathmoref  ¥erg.  113; 
Queen  v.  MUlis,  10  CI.  &  Pin.  534,  782  ;  Robertson  v.  State,  42  Ala. 
609 ;  Port  v.  Forty  70  111.  484.    See,  also,  Cheney  v.  Arnold^  15 
N.  Y.  345 ;  Duncan  v.  Duncan,  10  Ohio  St.  181,  and  Mr.  Bishop's 
criticisms  on  them,  1  Bish.  on  Mar.  and  Div.,  §§  255-258.   In  the 
case  at  bar,  we  think  the  evidence  shows  that  the  parties  after  their 
engagement  were  all  along  looking  forward  to  a  formal  ceremony 
to  make  them  husband  and  wife,  and  never  agreed  or  consented  to 
become  such  without  it. 

The  right  to  have  the  contract  enforced  in  equity,  if  it  is  oblig- 
atory, is  not  disputed.    See  Tarbell  v.  TarbeU,  10  Allen,  278 ;  Mih 
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ler  y,  Goodwin,  8  Gray,  542;  Andretvs  v.  Andreivs,  8  Conn.  79; 
1  Bish.  Law  of  Mar.  Women,  §§  422,  423. 

Let  a  decree  be  entered  restraining  the  defendant  from  claiming 
or  prosecuting  any  claim  for  any  share  or  allowance  in  or  ont  of 
the  i^ersonal  estate  of  her  late  husband.  We  confine  the  decree  to 
the  personal  estate,  for  the  personal  estate  being  sufficient  to  pay 
the  debts,  the  complainant,  who  brings  the  suit  as  administrator, 
has  no  concern  as  such  with  the  realty. 


Decree  accordingly. 


State  v.  Davis. 

(12  R.  I.  482.) 

Criminal  law  —  objection  to  grand  Jury  — ;>2ea  in  abatement. 

An  objection  to  tlie  qualifications  of  a  grand  jaror  maj  be  raised  bj  ploa  In 

abatement.     {See  note,  p.  705.) 

ri^HE  opinion  states  the  point. 

Willard  Sayles,  attorney-general,  for  plaintiff. 
Marquis  D,  L,  Mowry,  for  defendant. 

DuRFEE,  C.  J.  The  defendant,  being  indicted  in  the  Coart  of 
Common  Pleas,  pleaded  in  abatement  'Uhat  one  of  the  grand 
jurors  who  was  taken  up  on  venire,  to  wit,  one  Benjamin  W.  Hea- 
ley,  of  the  city  and  county  of  Providence,  was  not,  when  impan- 
elled and  sworn,  and  during  the  sitting  of  the  grand  jnry  and  when 
the  indictment  was  found,  qualified  to  act  as  a  grand  juror,  not 
being  qualified  to  vote  on  any  proposition  to  impose  a  tax  or  for 
the  expenditure  of  money  in  said  city  or  in  any  town  in  the  oonnty.'* 
The  plea  was  demurred  to  and  overruled.  The  case  comes  before 
ns  by  a  bill  of  exceptions  which  raises  the  question  whether  the 
plea  was  rightly  overruled.  The  attorney-general  contends  that  it 
was  on  two  grounds : 

[Omitting  the  first.] 

2.  The  attorney-general  contends  that  the  objection  oomes  too 
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late  after  the  jarj  hag  been  impanelled  and  sworn.     He  ei  i 

>ehich  hold  that  each  is  the  rule ;  Commonwealth  y.  Smithy 
107,  110;  Commonwealth  v.  Gee,  6  Cush.  174 ;  People  v.  J 
Wend.  314,  321 ;  ut  least  if  the  accused  has  previously  be  I 

to  answer.     People  v.  Beaity,  14  Cal.  5^6.     Other  cases  ho  i 

the  objection  may  be  taken  by  plea  in  abatement.     State  v.  i 

felhw,  6  N.  J.  Law,  332 ;  Commo7iwealth  v.  Cherry ^  2  Va.  C  1 
Stanley  v.  State^  16  Tex.  657 ;  State  v.  Middleton,  5  Fori  I 
Barney  y.  Staie^  12  S.  &  Marsh.  68 ;  State  y.  Duncan^  6  Yerj  I 
Doyle  V.  State^  17  Ohio,  222  ;  Huling  v.  State,  17  Ohio  St.  583 ; 
T.  StcUey  9  Fla.  9.  We  think  these  latter  cases  rest  on  the  st  i 
reasons.  It  is  certainly  not  reasonable  to  require  a  perso:  i 
has  not  been  held  to  answer,  to  object  to  the  juror  before  he  i 
panelled ;  for  he  may  be  on  the  other  side  of  the  globe,  or  h  i 
have  no  reason  to  suppose  ho  is  going  to  be  indicted,  being 
less.  And  even  if  a  person  has  been  held  to  answer,  he  may  i 
prison,  or  sick  at  home,  or  if  in  court,  he  may  be  ignorant,  I 
out  fault,  of  the  disqualification  of  the  juror  until  after  he  has  ; 
sworn.  Indeed,  a  person  may  be  indicted  for  au  offense  comn  i 
pending  the  inquest  Moreover,  the  action  of  the  grand  ji; 
ex  parte  and  preliminary,  and  it  is  contrary  to  principle  to  I 
that  a  person  shall  forfeit  his  rights  by  not  intervening  in  a  i 
ceeding  to  which  he  is  not  a  party.  No  English  case  has 
cited,  but  English  treatises  of  authority  recognize  the  plea.  2 
P.  C.  156  ;  Bacon Abr.,  Juries,  A;  1  Chitty  Crim.  Law,  309. 
statute  11  Henry  lY,  ch.  9,  which  has  been  referred  to  as  the  so 
of  the  English  rule,  is  deemed  to  be  declaratory  of  the  com 
law.  State  v.  Foster,  9  Tex.  65  ;  Commonwealth  v.  Cherry,  2 
Gas.  20.  And  on  the  question  whether  it  may  not  be  consider 
part  of  the  law  of  this  State  by  adoption,  see  Dig.  of  1767,  p. 
R  I.  Col.  Eec,  vol.  5,  p.  289,  and  Gen.  Stat.  R  I.,  ch.  260,  §  3. 

[Omitting  other  matters.] 

The  exceptions  are  therefore  sustained   and    the    indictm 
quashed. 

Exertions  auetained 


Non  BT  TBS  Rkpobtkr.— The  questloQ  whether  the  personal  Incompetency  of  a  gr  i 
Jnror  can  be  taken  adyanta^  of  after  indictment  fomid  is  mach  mooted.    In  the  afOr,  i 
tive  are  Alabama,  Virginia,  Maine,  New  Hampshire,  Vermont,  North  Carolina,  New  Jen  ! 
Tennessee,    Ctoorgia,   Misstasippi,  Texas,  Arkansas,  Nebraska  and  Rhode  Island. 
ilie  negatlTe,  Massachusetts,  New  TorlE,  Indiana,  Pennsylvania,  Minnesota.    But  i 
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klmost  unlTainallj  held  tlukC  tbe  ob}ectloD  must  be  ralHil  bef  ure  genenl  iHue.    Stati  t. 
Ea»ter,aoOhtoSl.mi  a.  c,  S7  Am.  Rep.  4T8;  Whut.  Ci .  FL,  I  S50,  etc. 

In  WaUact  t.  SlaU,  2  Lea,  29,  among  recent  caees.  It  waa  held  thai  objectioo*  to  tba 
manner  ol  selection  and  appointment  o[  a  snnd  jui;  can  only  be  taken  by  plea  In  abate- 
ment. AndlnRctcA'.  Slate.  fiSQa.TS;  a.  c.  SI  Am.  Rep.  Hfi,  [t  waa  held  that  It  la  a  good 
plea  lu  abatemeat  that  one  of  the  gmid  Jurora  waa  vi  alien ;  and  eo  that  the  veoilrc  aiiEa- 
moQlDK  the  gnud  ]ur7  waa  not  aealed.  SLiU  t.  FJemmtng,  K  He.  HX;  a.  c,  Si  Ani. 
Rep,  US. 

bi  State  T.  Hamlin,  to  appear  In  iT  Cotrn.,  it  waa  h«ld  that  anr  oblectkn  to  UwoDaopa- 
tencr  of  a  grand  Jdtdt,  on  accoonl  of  hb  prarloiu  expnaakm  of  opinion  tli 
laguOt;,  muat  be  taken  beforaUieKiaad  Jarjr  laaworn.    Thecoortln 

"  Thti  eipraHlan  of  an  opinion  that  an  occuaed  peraon  Is  guUt^.  bjr  a  grand  larar  bafon 
he  waa  sworn,  appears  never  to  have  been  a  ground  of  challenge  In  the  English  eourta. 
Some  iwpectable  authoritlea  In  this  country  bold  that  It  Is.  but  these  generally  bi^  that 
the  exception  must  be  taken  before  the  grand  jury  la  awom.  The  common  law  miDtrea 
grand  Jurora  to  be  good  and  lawful  freetaolders  and  Inhabllanta  of  the  county,  and  when 
that  law  praralla  a  dlaquallfled  grand  juror  may  be  challenged  before  Indlctmeirt  foand. 
SBac.Abr..  Junes.  A;  t  Chltty  on  CHm.  Law.  80>;  U.  S.  t.  WOliaai*,  1  Dill.  4B.  In 
ffeople  T.  Jnnetl.  S  Wend.  3U,  It  la  laid:  "tbere  are  causa  of  challenge  to  grand  Jnratt, 
and  these  may  be  urged  by  those  aocuaed,  whether  in  prlaoa  or 
It  la  even  said  that  a  pen 
Juror  ts  dlsqtialiAeil.  But  such  objectioii  to  be  availing  muat  be  made  pcerlaaa  lo  Ifag 
jnror'B  being  Impanelled  and  awom.-  In  Che  caaa  of  U.  S.  t.  Barr,  before  tlie  CIrcaK 
Court  of  the  United  e:tates  at  Richmond.  Vs.,  tbe  prisoner  waa  allowed  to  duUaigngrsad 
Jurors,  on  the  ground  that  they  had  formed  and  eipreaaed  optnlona  of  tbe  prlaatier^  gnOt. 
Bnt  thechallengea  were  made  before  tbe  grand  Jury  waa  Impanelled  and  swoni.  Ban^ 
trlalbyRobertauuSa  In  T^ictrr'i  case,  SHasa.,  the  court  said  that  Burr's  caaevaaaill- 
taiy  In  allowing  ehallengea  to  grand  juron,  and  a  Juror  objected  to  by  the  anlnu  curia 
was  swom.  In  Comnvmvrtaitli  v.  Smith,  9  Mass.  lOT,  It  was  be)d  that  objections  to  the 
personal  quahllcationa  of  a  grand  Juror,  or  lo  the  legality  of  the  returns,  cannot  aif«ct  any 
IndicUnenla  found  by  tbe  Jury  after  they  hate  been  recelTed  by  the  court  and  Bled.  In 
AfuiiiA  V.  PtopU,  40111.  SS8,  It  waa  held  that  [f  an  expressioB  of  opinion  by  a  grand  Juror 
were  a  ground  of  challenge,  tbe  objection  must  be  taken  before  the  Juror  Is  swom.  In 
Indiana  a  person  under  prosecution  tor  crime,  and  In  custody  oron  ball,  may  challenge  for 
good  cause  any  person  returned  or  [daeed  on  the  grand  Jury.  Hudson  t.  ante,  1  Blvlf. 
Sllj  Jonea  t.  Stole,  S  Id.  4n;  State  t.  Herarfon,  B  id.  7S;  HurrHn  t.  SlaU.  8  Ind.  Mt; 
UerrhomT.  StaU.  61  id.  U.  In  f  wrlfn  t.  3ta«  tbe  cc 
the  polls  may  be  made  where  any  of  the  Jurora  bai 
These  challenges,  however,  must  be  made  before  Ibe  Jury  are  swom  and  charged.'  Is 
Fenni^lvanlB  tbe  defendant!  la  tbe  case  of  Comnimtrttiilh  v  Clarli,  >  Browne.  SK,  bring 
la  Jail  on  a  charge  of  bomlclde.  were  allowed  lo  challenge  grand  Jurors  for  favor  before  the 
grand  Jury  were  swom.  ta  New  Jersey  the  court  in  the  case  of  Ibe  State  f .  Soctafrlknt, 
IHalst.  332,  beld  that  It  waa  a  good  plcaloabatement  to  an  indictment  tor  rape  that  one 
of  the  grand  Jurors  by  whom  the  bill  was  found  waa  not  a  freeholder  aa  reqnlml  by  the 
statutes  of  that  Bute.  In  State  t.  Iiichc|l,ftIIalst.,  a  plea  in  abatemrat  of  the  indictment, 
that  two  of  the  grand  Jurora  who  found  IE  had  expreased  an  optnloa  before  they  woe 
swom,  wasnot  sustained.  Sea,  also,  U.S.  v.  MTiK*,  5  Cr,  C.  C  *57;  Boyiisrton  t.  State 
gFort.100;  StoKv.  faster,  80  Ohio  St,  M2;  s.  c,  STAiu.  Sep.  <».  If  a  diaqualiflcaXloa 
dlscoTered  after  Indictment  found  can  be  taken  adrantage  of.  It  mutf  be  one  that  is  pn- 
Bounced  such  by  the  common  law,  or-by  tbe  stabile  (it  It  be  a  matter  of  statnte),  aod  caa 
(hat  aboohitelr  disquaUflee,  aa  alienage  or  the  want  of  a  freehidd." 
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Hatch  v.  Tuckbb. 

(12  R.  I.  601.) 

8Mp  and  flipping— 'ItdbUUy  of  consignee  for  fnAghl-^of^  of  p 

trimming  cargo. 

The  oonslgnee  and  leceiyer  of  a  cargo  ie  liable  for  the  freight,  althoi 
master,  owing  to  a  dispate  with  the  person  who  loaded  the  yessel  at 
price  of  trimming  the  cargo,  sailed  without  signing  the  bill  of  ladin 
he  cannot  deduct  that  price  from  the  freight. 


A 


GTION  for  balance  of  freight     The  opinion  states  the 
The  defendant  had  judgment  below. 


Perce  d  Halleit,  for  plaintiffs. 

Vincent  &  Carpenter,  for  defendants.    The  contract  of  ship     i 
being  between  the  consignor  and  the  earner,  the  latter  agreeii 
oonYey  the  goods,  and  the  former  to  pay  a  stipulated  price  thej 
the  consignor  is  alone  responsible  to  the  carrier  for  the  fre     i 
Blanchard  v.  Page,  8  Gray,  281,  290, 291 ;  Wooeter  v.  Tarr,  8  A 
270;  &agc  v.  Morse,,  12  idl  410. 

The  obligation  to  pay  freight  is  not  transferred  with  the  gG    ! 
Sanders  v.  VanzeOer,  4  Q.  B.  259,  295,  296. 

There  being  no  bill  of  lading,  Tucicer,  Swan  &  Go.  were 
liable  for  the  freight  and  any  payment  made  by  them  to  the  cai 
mnst  be  presumed  to  have  been  on  account  of  the  consignors 
for  their  benefit. 

Potter,  J.     The  evidence,  as  allowed,  states  that  the  plaint  I 
vessel  in  July,  1877,  was  loaded  by  a  coal  company,  consignors 
Perth   Amboy,  New  Jersey,  with  coal  for  Tucker,  Swan  &  C  i 
Providence,  Rhode  Island.    The  vessel  not  being  properly  trimn  i 
it  appears  to  have  been  done  by  the  consignors  at  an  expense 
$17.04,    which  the  captain  refused  to  pay  to  the  consignors,  a 
sailed  without  signing  any  bill  of  lading. 

Although  there  are  many  items  of  evidence  to  imply  that  the  o  i 
was  ordered  by  the  consignees,  and  that  therefore,  so  far  as  the  car ; 
was  concerned,  the  consignors  were  agents  of  the  consignees, } 
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there  is  no  positive  evidencti  of  it,  and  it  ia  easil;  to  be  sceo  th&t 
this  might  seriously  affect  the  decision. 

Thera  ia  here  uo  dispute  abont  the  bill  of  lading  or  amonnt  of 
freight. 

The  consignors  it  seems  trimmed  the  vessel  and  claimed  to  hold 
the  bill,  $17.04,  against  the  vessel,  and  because  they  did,  the  captain 
tdecliued  signing  any  bill  of  lading. 

On  arrival,  the  consignees  paid  the  freight,  holding  back  tSO,  as 
they  claimed,  to  cover  ex  pen  aes.  They  have  Bnbaequently  paid  to  the 
consignors  the  bill  for  trimming,  tl7.04,  and  have  tendered  and  still 
tender  to  the  master  the  remainder  of  the  130, 

The  two  questions  presented  are:  First,  the  consignee's  liability 
for  freight.  Second,  if  thcywere  liable,  had  they  anyrighttodednct 
Ihe  charge  for  trimming  the  load? 

It  may  perhaps  be  best  first  to  consider  the  consignee's  liability 
if  the  master  had  signed  a  bill  of  lading,  and  then  to  consider  bow 
•Jt\io  liability  is  affected  by  the  want  of  aregolar  bill  of  huling 
signed  by  him. 

On  reading  the  cases,  it  is  evident  that  some  confusion  arose  at 
first  Trom  the  supposed  dif&cnlty  of  holding  that  both  consignor 
and  consignee  could  be  liable  at  the  same  time. '  But  it  ie  now 
settled  that  the  consignor  still  continues  liable  even  after  the  con- 
signee becomes  so.  Manle  &  Pollock  on  Shipping,  253;  SAtpardY. 
J)e  Bar?iaUs,  13  Bast,  565;  3  Kent's  Com.  *233;  Woosler  j.  7\trr, 
S  Allen,  270. 

As  to  whether  acceptance  under  a  bill  of  lading,  "he  and  they 
paying  freight,"  makes  the  consignee  liable  for  freight,  there  we 
two  classes  of  cases. 

Of  the  one  class,  a  leading  case  is  Sanders  v.  Vanzellar,  4  Q.  B. 
S59,  also  in  'Z  Gale  &  Dar.  244,  which  holds  that  while  the  law  will 
xiot  imply  a  contract  from  acceptance,  still  the  circnmstaoces  of 
the  acceptance  may  go  to  the  jury  in  evidence  of  a  new  conttuct. 
So  Young  v.  Moeller,  5  EI.  &  B.  755,  760,  and  other  cams  cited  in 
3  Kent  Com.  '22^,  sq.  Maclachlan  on  Shipping,  p.  466,  takca 
this  view. 

The  other  class  of  cases  ia  represented  by  Cody.  Thylor,  13  East. 
399,  A.  D.  1811,  which  holds  not  merely  that  the  acceptance  should 
be  submitted  to  the  jury  as  evidence  from  which  they  might  iafer. 
etc.,  but  that  the  acceptance  of  the  gooda  ia  evidence  of  a  new 
agreement.     "  His  receiving  them  from  the  master  and  the  mastera 


parting  with  his  lien  and  giving  them  up  to  the  pnrchaB 
request,  IB  evidence  of  a  nev  contract,  et«."    "The  indc 
the  bill  of  lading  know  that  they  had  no  right  to  take  tl         i 
from  the  master  without  payment  of  freight." 

Dougal  v.  KembU,  3  Bing.  383,  also,  in  11  Moore,  250,  "■ 
obtains  the  delivery  of  the  goods  nnder  such  a  bill  of  ladii  i 
tracts  by  implication  to  pay  tho  freight  dne  on  them.  The 
assignment  of  contract,  no  shifting  of  liability.  The  rece 
the  goods  is  an  original  contractor  to  pay  the  freight  of 
Per  Best,  C.  J.,  Dovgal  v.  Kemhle,  3  Bing.  389.  Mertan  v.  , 
4  Den.  110.  It  is  well  settled  that  acceptance  is  enough. 
Davison  wCity  Bank,  57  N.  Y.  81 ;  Je»son  v.  Solly,  i  Taunt       , 

Bell  T.  Kymer,  1  Marsh,  146.    Oibbb,  0.  J.,  "  a  man  most  ei      i 
for  his  knowledge  of  commercial  law,"  holds  that  "the  hol<      i 
a  bill  of  lading  were  bound  to  know  they  were  liable  for  fn 
cited  and  approved  by  Best,  C.  J.,  in  Dougaly.  Kemble,  3      i 
383,  300,  391. 

Pelayo  v.  Fox,  9  Peun.  St.  489.  Delivery  of  bill  of  ladj 
indorsee  who  had  bonght  after  shipment,  makes  him  liab 
freiglit. 

B/flncAflrdv.Pofffl,  8  Gray,  281,291.  Shaw,  C.J.  If  a  com  i 
holding  a  bill  of  lading  requiring  a  delivery  conditioned  on 
rociit  uf  freight,  presents  it  and  receives  the  goods  without  p  i 
freight  at  the  moment  of  delivery,  such  acceptance  under  s  I 
claim  is  evidence  of  a  promise  on  the  part  of  the  consignee  t 
the  freight,  on  which,  if  not  rebutted,  an  action  will  lie.  Au'  I 
majority  of  the  text-writers  seem  to  take  this  view,  that  i;  I 
acceptance  is  proved,  tho  law  implies  the  new  contract. 

Bateman'a  Commercial   Law,   §   801.      The   consignee   hn   i 
received  the  goods  without  pay,  the  law  gives  the  right  to  den 
it  at  the  place  of  deetination.     Citing  Jeremy  on  Carriers,  {  : 
Story  on  Bailments,  §586. 

Story  on  Bailments,  g  589  When  the  bill  of  lading  pro\  ; 
for  delivery,  the  consignee  or  his  assignees  paying  freight,  i 
acceptanceof  the  goods  binds  the  consignee  by  implication.  Ci  i 
Dougnl  v.  KembU,  3  Bing.  383. 

Kent  Com.  (vol.  3),  *22^,  says  tlmt  if  the  master  delivers  w 
out  payment  he  may  sue  tlic  consignee  on  an  implied  contract,  i 
delivery  without  payment  being  the  consid oration.  This  is  in  I 
chanixillor's  tezt,citing  Cockv.  Taylor,  13 East, 393,  and  Urounc 
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without  any  express  stipulation.    It  exists  independent  of 
for  freight  due. 

The  books  contain  very  few  cases  where  a  cargo  is  sen 
a  bill  of  lading;  but  the  foregoing  quotations  are  sufficient, 
to  show  that  in  these  cases  mercantile  usage  agrees  with 
ciples  of  the  common  law  as  applied  to  other  contracts. 

The  coal  was  sent  to  the  consignees.  They  received  il 
rected  the  master  to  deliver  it  to  Smith,  which  he  did. 
no  complaint  of  want  of  examination,  or  that  the  cargo  v 
aged,  or  was  not  what  they  expected.  One  of  the  unsigi 
was  received  by  the  defendants.  The  defendants  made  e 
tion  to  the  freight,  but  paid  it  all  except  t30,  which  they  k 
and  claimed  a  right  to  deduct. 

These  facts,  stated  in  the  reported  evidence,  would  seem  s 
to  establish  their  liability  for  freight  before  any  jury. 

Further,  the  presumption  of  law  is  said  to  be,  in  the  abi 
any  evidence  on  the  subject,  that  the  consignee  is  the  owner. 
Parks,  in  Coleman  v.  Lamherty  5  M.  &  W.  502;  KrudUr  v. 
47  N.  Y.  32;  8.  c,  7  Am.  Rep.  702;  citing  Price  v.  Powell, 
322;  Everett  v.  Saltue,  15  Wend.  474. 

The  defendants'  first  point  in  the  present  case  is,  that  t 
tract  being  between  the  consignor  and  carrier,  the  consij 
alone  liable  for  freight.  And  they  cite  three  cases,  Blanc 
Page,  8  Gray,  281,  290,  291 ;  Wooeter  v.  Tarr,  8  Allen,  270 
V.  Morse,  12  id.  410. 

Blanehard  t.  Page  was  not  a  suit  for  freight,  but  was  b 
by  the  shipper  of  the  cargo  against  the  owners  of  the  vesse 
cover  for  damage  done  to  the  goods.    The  only  question  in  ti 
was,  whether  the  shipper,  who  was  a  mere  agent,  could  sue,  i) 
admitted  that  the  owners,  though  not  named  in  the  bill,  con 
was  not  necessary  to  make  any  decision  as  to  the  rights  of 
signee  to  sue  unless  owner;  but  8  Gray,  291,  the  court  says,  t 
it  is  not  necessary  to  the  decision,  what  we  have  quoted  I 
that  the  acceptance  of  the  goods  by  the  consignee  under  c 
circumstances  would  render  him  liable  for  freight. 

Oage  v.  Morse^  12  Allen,  410.  was  a  case  of  demurrage,  and 
fore  not  like  the  present.    Freight  and  demurrage  are  di£ 
things  and  the  liability  depends  on  different  grounds. 

Wooster  v.  Tarr,  8  Allen,  270,  decides  that  the  shipper  n 
in  a  bill  of  lading  is  liable  to  the  carrier  for  the  ibeigli 
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though  he  does  not  own  the  goods,  and  the  carrier  has  waived 
bis  lien  thereon.  The  case  did  not  involve  the  qnestion  of  the  Iia< 
bilityof  the  consignee,  nor  do  any  of  the  remarks  of  Biqelow,  C.  J^ 
affect  the  present  case. 

The  defendants'  second  point  is,  that  the  liability  to  freight 
docs  not  pass  with  the  goods,  and  they  cite  Sanders  v.  VatuelUr, 
i  Q.  B.  259.  All  which  that  case  decides  is,  that  while  the  jury 
might  infer  a  contract  to  pay  freight  from  the  defendant's  tailing 
the  goods,  the  court  could  not  infer  one  as  a  matter  of  law. 

If  the  consignee  in  the  present  case  was  liable  for  the  freight, 
had  he  any  right  to  keep  back  tl7.04  ? 

The  consignor,  the  coal  company,  loadeo  the  vessel.  The  plunt* 
iffs  fonnd  the  load  was  not  properly  trimmed  by  the  men  employed 
by  the  consignor  and  that  they  had  not  a  fall  load.  The  consignor 
claimed  to  hold  the  trimmer's  bill  against  the  vessel,  which  the 
mast«r  refused  to  allow.  But  the  defendants,  notwith standing, 
paid  this  bill  to  the  consignor. 

The  $17.04  was  a  matter  disputed  between  the  master  and  the 
consignors ;  he  had  no  contract  with  any  bat  the  consignors 
( Wooster  v.  Tarr,  8  Allen,  270)  until  a  now  contract  arose  by  impli- 
cation with  the  consignees,  and  we  cannot  see  that  the  consignees 
bad  any  right  to  deduct  it  from  the  freight  any  more  than  any  debt 
the  captain  might  owe  to  any  other  person. 

Ordinarily,  the  captain  and  men  are  to  load  the  Teasel,  nsage 
and  special  contract  excepted.  The  captain  is  to  superintend  the 
trimming  of  hia  vessel. 

And  as  wo  have  said,  the  contract  as  to  receiving  and  loading 
the  coal  was  between  the  master  and  consignors  only.  If  the  con- 
signors agreed  to  load  the  vessel  and  it  was  not  properly  trimmed, 
it  was  the  consignors'  fault,  and  they  had  no  claim  for  it  on  the 
captain,  whose  only  duty  would  be  to  superintend  it.  But  if  the 
master  was  to  load,  it  was  still  a  dispute  between  the  master  and 
consignors,  and  the  consignees  had  no  right  to  withhold  it  from 
the  master. 

The  judge  having  instructed  the  jury  that  as  the  bill  of  lading 
was  not  signed,  the  master  bad  no  claim  on  the  coDsignees  for 
freight,  bat  must  look  to  the  consignors,  a  verdict  ander  bis  direc- 
tion was  taken  for  the  defendant. 

From  the  views  before  expressed  it  results  that  a  new  trial  mast 
be  granted.  Sxc^iont  suttained. 
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Fallon  v.  O'Brien. 

(12  R.  I.  518.) 
Negligence  —  horee  escaping  to  hightoay. 

One  whose  horse  escaped  from  an  inclosare,  and  strajed  on  a  d 
without  negligence  on  the  part  of  the  owner  in  safTering  the  es* 
recapturing  the  horse,  and  injared  a  person  on  the  highway,  is         1 
for  each  injury. 

ACTION  of  damages  for  negligence.   The  opinion  states  i       i 
The  plaintiff  had  judgment  below. 

Ziba  0.  Slocum,  for  plaintiff. 

Charles  E.  Gorman,  for  defendant 

DuAFEByC.J.    This  is  trespass  to  recoTer  damages  for 
jnry  received  by  the  plaintiff,  who  is  a  child  of  tender  yeare 
playing  in  one  of  the  streets  of  the  city  of  Proyidence,  in 
qaence  of  being  kicked  by  the  defendant's  horse,  which  was 
in  the  street.     The  defendant,  in  defense,  snbmittcd  testim 
8h>w  that  it  was  not  his  horse,  but  another's,  that  kick* 
plaintiff,  and  also  to  show  that  he  kept  his  horse,  with  his  c(    t 
an  inclosure,  and  that  though  they  escaped  from  it  on   th 
the  plaintiff  was  injured,  and   were  loose  in  the  streets, 
neighborhood,  about  the  time  the  plaintiff  was  injured,  he  :    i 
diately  pursued  them  and  drove  them  back.    He  also  subi 
testimony  to  show  that  his  horse  was  gentle  and  never  kno   i 
kick.     He  requested  the  court  to  charge  the  jury,  that  if   I 
found  he  had  no  knowledge  that  the  horse  had  a  propens 
kick,  either  from  viciousness  or  playfulness,  he  would  not  be  1  i 
The  court  refused  to  charge  as  requested,  but.  charged  that  tc 
was  a  natural  propensity  of  a  horse,  and  the  defendant  was  b 
to  prevent  his  following  it    The  defendant  further  requestei 
court  to  charge  the  jury  that  if  they  found  he  cared  for  his  i 
as  a  careful  person  would  have  cared  for  it,  and  that  without  c 
gence  on  his  part  the  horse  escaped,  and  straying,  did  the  ii: 
complained  of  without  trespassing  on  the  plaintiff's  property 
plaintiff  could  not  recover.    The  court  refused  so  to  charge. 
Vol.  XXXIV  — 90 
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did  charge  that  the  defendant  w;i3  hound  to  keep  hia  horse  fnun 
Btr&j'ing,  and  that  if  his  horse,  vhilc  astray,  kicked  the  plainti^  it 
being  natural  for  a  horse  to  kick,  the  dofi'ndant  would  bo  liable  for 
tho  injury.  The  jury  having  foujid  a  verdict  for  the  plaintiff,  the  de- 
fendant petitions  for  a  new  trial  for  error  in  the  instructions. 

The  canes  wfaich  directly  touch  the  questions  presented  are  few 
and  somewhat  discordant.  In  Goodman  v.  Guy,  15  Penn,  SL  188, 
it  was  decided  that  the  owner  of  a  horse,  who  voluntarily  permits 
it  to  go  at  large  in  the  streets  of  a  populous  city,  is  answerable  to 
an  individual  who  is  kicked  by  it,  without  proof  that  he  knew  it 
was  vicious.  The  ground  of  the  decision  was  that  ull  horses  are 
more  or  less  dangerous  when  turned  loose  in  the  frequented  streets 
of  a  city,  and  that  all  men  know  it,  and  that  therefore  for  the  . 
owner  to  permit  his  horse  to  go  at  large  in  such  a  street  was  negli- 
gence for  which  the  injured  person  was  entitled  to  recover,  without 
proof  that  the  owner  knew  the  horse  was  vicious.  In  Dickaony. 
McCoy,  39  N.  Y.  400,  the  plaintiff,  a  child  of  ten  years,  was  passing 
along  the  sidewalk  of  a  populous  street  in  front  of  the  defendant's 
stitble,  when  tho  defendant's  horse  came  out,  loose  and  unattended, 
and  in  passing,  kicked  the  plaintiff  in  the  face.  The  proof  as  to 
the  disposition  of  the  horse  was  tbatit  was  young  and  play f a  1,  but 
not  vicious.  The  court  left  it  to  the  jury  to  find,  under  the  evi- 
dence, whether  the  defendant  was  or  was  not  guilty  of  negligence 
in  permitting  the  horse  to  be  at  large.  The  jury  found  for  the 
plaintiff,  and  their  verdict  was  sustained.  In  Holdan  v.  ShaltHckr 
34  Vt  336,  the  defendant's  horse,  being  at  large  in  the  highway, 
excited  the  plaintiff's  horse  to  run  and  injure  itself,  the  harness, 
and  the  wagon.  In  this  case  the  highway  was  a  country  road.  The 
court  held  that  the  defendant  had  a  right,  nnder  the  law  in  Ver- 
mont, to  have  hie  horse  in  the  highway  depasturing  the  roadside  on 
his  own  land,  and  that  to  entitle  the  plaintiff  to  recover,  it  was  not 
enongh  that  the  horse  was  there  with  the  knowledge  of  the  defendant, 
but  that  to  subject  the  defendant  to  liability,  it  should  be  made  to  ap- 
pear that  the  circnmstances  and  occasion,  or  that  the  character  and 
habits  of  the  animal,  were  such  as  to  show  carelessness  on  the  part 
of  the  defendant  in  reference  to  the  convenience  and  safety  of 
travellers  on  the  highway.  In  Cox  v.  Burbidge,  13  C.  B.  (N.  S.) 
4:10,  also  in  11  W.  R.  435,  a  child,  lawfully  on  the  highway,  was 
kicked  by  the  defendant's  horse,  grazing  there.  The  action  was  for 
negligence  in  keeping  the  horse.     No  scienter  was  alleged  or  proved. 
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On  the  contrary,  it  was  in  proof  that  the  horse  was  a  qaie 
There  was  no  express  evidence  that  the  horse  was  in  the 
throagh  the  defendant's  neglect.  The  court  held  that  tl 
would  not  lie  without  an  allegation,  supported  by  proof; 
defendant  knew  that  his  horse  was  liable  to  kick. 

It  will  be  seen  from  this  citation  of  cases  that  the  law  is 
clearly  settled.    We  agree  with  the  Pennsylvania  and  N 
oases,  that  a  horse,  even  though  he  is  not  vicious,  is  a  di 
animal  to  be  at  large  in  the  frequented  streets  of  a  city.  Vi 
however,  that  the  learned  judge  who  tried  this  case  with 
went  too  far  when  he  instructed  the  jury  that  the  defendai       1 
horse  caused  the  injury,  was  absolutely  liable  for  it,  withou 
to  whether  the  horse's  presence  in  the  highway  was  attr 
to  his  negligence  or  not.    In   the  American  cases  cited,  i       ! 
to  be  recognized  that  it  is  the  negligence  of  the  owner  of  the      1 
straying  in  the  highway  which  renders  him  liable  for  the  in,      i 
flicted  by  it;  and  that  if  he  is  guilty  of  no  negligence,  he  is       i 
to  no  liability.    In  the  case  at  bar,  the  defendant  had  an  iinc      I 
right  to  keep  his  horse  in  the  inclosure  near  the  highwa 
had  as  much  right  to  have  it  there  inclosed  as  he  had  to  <     i 
in  the  streets  harnessed.     But  if,  while  driving  it  haruessedj 
escaped  from  his  control   without  negligence  on   his  pa 
running  away,  had  injured  the  plaintiff,  it  is  perfectly  well 
that  he  would  not  be  liable  for  the  injury.     We  do  not  see  i 
should  be  any  the  more  liable  because  the  horse,  instead  of  es    [ 
from  his  control,  escaped  from  an  inclosure  where  he  was  rigl    : 
kept,  unless  there  was  some  want  of  diligence  in  pursuing  a    I 
capturing  it.     We  think  the  jury  should  have  been  instructe( 
if  the  defendant  was  not  negligent  in  either  of  these  respeci 
action  was  not  maintainable  ;  though,  in  view  of  the  law  of 
Qen,  Stat  R.  I.  ch.  96,  the  jury  should  also  have  been  instructe 
the  presence  of  the  horse  in  the  street,  going  loose  and  unatte  ' 
was  prima  facie  evidence  of  negligence,  which,  unless  rebi  ; 
would  entitle  the  plaintiff  to  recover. 

The  judge  who  held  the  jury  trial  doubtless  ruled  as  he  c 
analogy  to  the  rule  of  the  common  law  in  regard  to  the  strayi 
domestic  animals  from  the  land  of  their  owner  into  the  lai 
another  person.  In  such  a  case  the  owner  is  liable  for  the  in 
whether  he  has  been  negligent  or  not.  But  in  such  a  case  the  I 
pass  to  the  land  is  the  gist  of  the  action,  any  other  injury  bein ; 
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garded  ae  nggravation.  The  same  law  does  not  appi;  where  tbe 
injnry  ia  merely  personal.  Cfec  v.  Burbidge,  13  C.  B.  (N.  S.)  430. 
Tbe  defendmit  makes  the  point  that  the  proper  remedy  for  the 
injury  complained  of  by  the  plaintiff  is  case,  not  trespass.  The 
case  is  not  formally  before  ns  on  this  point,  but  it  may  save  unnec- 
essary expense  for  us  to  express  our  opinion  in  regard  to  it.  We 
think  it  is  clear,  that  unless  the  defendant  inientionallj  permitted 
his  bnrse  to  be  at  large  in  the  street,  trespass  does  not  lie;  for 
otherwise  the  injury,  if  it  resulted  from  the  defendant's  negligence, 
was  a  consequential  result  of  it,  for  which  caae  is  tbe  proper  remedy. 
1  Chitty  Pleading,  *140.  Case  was  the  remedy  resorted  to  in  tbe 
cases  previously  cited,  except  that  from  Kew  York,  where  tbe  com- 
mon-law distinctions  have  been  abolished. 

Patitifm  grmUad. 
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(1IK.LU4.) 

Eiutvtor—^nut,  vAen  timtNtvted  6y — Uc^Uy  for  tnul  fitndi  rM»d  ttmt 


A  testator  having  directed  his  execntora  to  inTest  $5,000  In  thdr  namet  u 
esecQtoni,  for  the  bODeSt  of  hia  gnndBOa,  tbe  ezacntora  Id  tbeir  book* 
charged  themselTes  as  trnetees  and  credited  the  grandBoa  with  that  onm. 
laveBtad  It  Id  gOTernmeDt  and  Slate  bonds,  and  deported  tbem  in  k  bank 
vanlt,  in  a  tin  box,  In  an  envelope  labelled,  "  Investment  of  fSJXW  for  "  Ibe 
grandsoD,  irith  the  date  of  parcbase  ;  the  vault  was  robb«il  and  the  bnod* 
were  lost ;  the  executors,  givlog  fodeinnlty,  procured  new  bonds  in  ilitrir 
place,  through  an  agent,  whom  they  had  reason  to  suppose  boneat,  bat  wbo 
appropriated  the  bonds,  so  that  eome  of  the  amount  was  lost ;  held,  (I)  that 
the  truRt  was  dolj  constituted.  (2)  that  the  executors  were  not  liable  for  tba 
robbery  or  tbe  miaappropriatlon. 

ILL  for  an  account  and  payment  of  a  trust  fund.    Tbe  opinion 
Btat«8  tbe  facts. 


B 


Edwin  Metcalf,  for  the  complainant,  contended :  1.  Tbe  execa* 
tors  have  failed  to  comply  with  tbe  directions  of  the  will.  They 
neglected  to  invest  in  their  own  names.  The  loss  ia  wholly  dne  tQ 
this  neglect.  It  ought  therefore  to  fall  on  them,  not  on  the  plaint- 
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iff.  No  case  has  yet  been  found  in  which  the  exact  meaning  of  the 
phrase,  **  invest  in  their  own  names  as  executors,"  has  been  defined. 
The  plaintiff  submits  that  it  can  have  but  one  meaning,  and  must 
be  literally  obeyed.  This  alone  accounts  for  its  frequent  use  in  ap- 
proved forms.  Hayes  &  Jarman's  Forms  of  Wills,  pp.  128,  133, 136, 
189,  195,  197,  234  et  seq.  The  books  are  full  of  dicta  confirming 
the  doctrine  of  literal  compliance  with  a  testator's  directions: 
**  When  the  will  directs  what  executors  ai*e  to  do,  an  executor  who 
proves  the  will  must  do  as  directed."  3  Williams  on  Blecutors, 
1796.  ^'  If  there  are  directions  m  the  instrument  of  trust  as  to  the 
time,  manner,  and  kind  of  investment,  the  trustees  must  follow  the 
direction  and  power  so  given  them."  1  Perry  on  Trusts,  §  452. 
^*  Any  direction  in  the  trust  instrument  as  to  the  particular  mode 
and  nature  of  the  investment,  must  be  carried  out  as  far  as  possi- 
ble." Hill  on  Trustees,  368.  '^  A  trustee  is  bound  to  use  his  legal 
dominion  for  those  purposes,  and  those  only,  which  were  contem- 
plated by  the  grantor."  Adams'  Equity,  55.  A  trustee,  directed 
to  invest  in  England,  chose  to  invest  in  this  country.  Held  a 
breach  of  trust  Contee  v.  Dawson,  2  Bland,  264.  Such  change  is 
permitted  only  when  assented  to  by  all  parties  in  interest  Burill 
V.  Shelly  2  Barb.  457,  469.  Trustees  are  held  liable  for  mere  neglect 
to  invest  when  directed  to  do  so.  Oilman  v.  Oilman^  2  Lans. 
1,  6.  So  also  for  investing  in  insecure  railroad  stocks  when 
directed  to  invest  in  "good,  secure  and  profitable  stocks  or 
other  securities."  Ihmaen^s  Appeal,  43  Penn.  St  431.  And 
for  investing  in  the  United  States  loan  when  directed  to  invest 
in  '*  bank  stocks,  or  land."  Banister  v.  Jf'  Kenzie,  6  Munf.  447. 
So,  where  the  investment  is  changed  without  the  consent  of  the 
party  with  whose  consent  a  change  is  authorized.  Kellaway  v. 
Johnson,  5  Beav.  319.  So  when  trustees  directed  to  invest  in  real 
estate  mortgages,  bought  real  estate.  MacOregor  v.  MacOregor,  9 
Iowa,  65,  81. 

2.  If,  however,  the  original  investment  can  be  upheld,  the  sur- 
Tiving  executor  must  be  held  to  reasonable  diligence  in  its  care  and 
accumulation.  The  plaintiff  submits,  that  the  executors  did  not 
use  reasonable  care  in  making  the  deposit  in  bank.  They  ought  to 
have  adopted  some  method  of  identifying  the  bonds  as  their  prop- 
erty, and  rendering  them  valueless  to  the  thief.  They  were  acting 
beyond  the  fair  scope  of  their  powers  as  trustees,  when  they  gave 
to  an  attorney  in  fact  authority  to  receive  the  $3,000  of  the  United 
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States  gorernment  ia  a  form  that  permitted  and  invited  a  second 
thefL  This  loss,  in  justice,  should  be  theirs.  Xone  of  their  deal- 
ings  with  this  attorney  show  diligence.  A  considerable  sam  is  ex- 
pended out  of  the  fnnd  for  life  iuBurance,  that  apparently  yielda 
nothing,  though  the  defendant  fails  to  enter  this  in  his  accoant. 
The  defendant,  in  his  evidence,  shows  these  payments  were  made 
in  a  transaction  which,  if  legal,  was  highly  improper  for  a  trostee 
to  be  concerned  in.  Ko  effort  seems  to  have  been  made  to  ascertain 
whether  any  thing  can  be  recovered  from  this  attorney,  mach  leas, 
to  recover  it. 

ColweS  d  Colt,  for  respondent. 

l)7BFBS,  C.  J.  This  is  a  suit  in  equity  brought  by  Hanis  L 
Carpenter,  as  legatee,  or  caaitti  qua  trust  under  the  will  of  his  grand- 
father, the  late  Earl  Carpenter,  against  Charles  E.  Carpenter,  anr- 
viving  execator  of  the  will,  for  an  acconnt.  The  clause  of  the  will 
under  which  the  complainant  makes  his  claim  directs  the  execotor^ 
within  two  years  after  the  death  of  the  testator,  to  invest  the  snm 
of  $5,000  "  in  such  stocks  or  other  prodnctive  property  as  they  may 
deem  advisable,  in  their  names  as  executors,"  and  in  the  same  man- 
ner to  invest  the  income  and  profits,  not  required  for  the  mainte- 
nance and  education  of  the  complainant,  and  the  fnnd  bo  created 
to  pay  over  to  Ihe  complainant  on  his  attaining  the  age  of  twenty- 
five  years.  The  will  luiinL'd  the  defendant  and  one  David  C.  An- 
thony. e;!eeutoi-s.  The  testator  died  February  10,  1863.  His  will 
was  admitted  to  probate,  and  the  defendant  and  Anthony  accepted 
the  appointment  as  executors  and  qualified.  The  complainaat 
attained  the  age  of  twenty-five  years  November  C,  1878.  The  bill 
alleges  that  the  defendant  refuses  to  account  or  to  pay  over  the  fnnd 
unless  the  complainant  wilt  accept  in  fnll  satisfaction  of  his  claim 
the  sum  of  about  13,000  deposited  in  a  savings  bank,  which  he 
declines  to  do.  The  bill  also  alleges  that  the  defendant  pretends 
that  ho  invested  $5,000  as  directed  by  the  will  in  bonds  which 
were  stolen,  and  that  he  now  has  what  he  recovered,  on  deposit 
in  said  savings  bank,  and  that  he  is  only  accountable  for  aud 
deposit ;  whereas  the  bill  alleges  that  the  investment  was  not 
made  in  the  names  of  the  executors  aud  did  not  constitate  a  trvst 
fund  under  the  will.  The  bill  prays  that  the  defendant  may 
acconnt  for  all  moneys  held  in  trust  for  the  oomplsinant,  porstuut 
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otlier  corporate  stocks  or  property  which  is  coareyed  bj  written 
transfer,  and  should  have  had  it  transferred  b;  such  transfer  into 
their  names  ;  or  if  tbey  bougbt  State  or  United  States  bonds,  that 
the;  should  have  had  them  registered  in  their  names,  and  that  if 
they  had  done  so  the  loss  would  not  have  occurred.  We  suppose 
there  can  be  no  doubt  that  if  they  had  done  so  they  would  have 
done  right.  But  the  question  is,  did  they,  in  doing  as  tbey  did,  do 
wrong  ?  Regarding  the  question  as  a  question  of  due  care,  we  can- 
not  say  that  they  were  so  careless  that  they  ought  to  make  good  the 
loss,  especially  when  we  consider  that  the  lose  nccarred  in  1865, 
before  the  practice  of  investing  in  registered  bonds  had  b^an  to 
be  as  common  as  it  is  now.  Uoreover,  the  will  itself  authorises 
the  executors  to  invest  in  such  stocks  or  other  productive  property 
as  they  may  deem  advisable.  In  the  view  of  the  court  the  real 
question,  and  it  is  the  question  which  has  been  mainly  argued  for 
the  complaint,  is,  did  the  executors  invest  "in  their  names"  m 
directed  by  the  will?  What  do  the  words  "  in  their  names  "  mean 
as  used  in  the  will  ?  la  it  tme,  aa  the  complainant  contends,  that 
to  invest  in  his  own  name  a  man  must  take  by  written  transfer  or 
record?  We  think  this  is  to  give  the  phrase  too  literal  arendering. 
"Name"  is  a  word  of  various  meaning.  A  man's  name  is  the 
synonym  of  his  power  and  personality.  It  is  often  pat  metaphor- 
ically for  the  man  himself.  Thus  a  man  is  said  to  bring  honor  or 
dishonor  on  his  name  when  he  performs  a  strikingly  good  or  bad 
action.  An  agent  is  said  to  buy  in  the  name  of  liis  principal  when 
ho  buys  for  Jiim,  declaring  his  agency,  whether  ho  buys  with  or 
without  a  written  transfer.  A  merchant  is  said  to  do  business  in 
bis  own  name  when  he  buys  and  sells  avowedly  for  himself.  A 
man  is  said  te  hold  his  property  in  his  own  name  when  he  holds  it 
manifestly  aa  his  own,  though  he  may  have  no  written  insignia  of 
ownership,  as  a  farmer  holds  the  cattle  of  hta  own  raising,  or  the 
farm  which  he  inherited  from  his  ancestors.  And  so  we  think 
a  man  invests  in  his  own  name  when  he  investe  openly  for 
himself,  tlioiigh  he  only  receives  the  investment  by  manna)  delivery; 
we  think  this  is  the  meaning  of  the  will.  The  testator  intended  to 
have  ^,000  invested  by  the  executors  in  property  which  they  were 
to  liold,  distinguished  from  the  assets,  ae  a  tmst  for  the  complain- 
ant. The  executors  therefore  invested  the  (6,000  "in  their 
names"  when  they  bought  the  bonds  and  designated  them  for  tfa* 
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trust  in  an  account  which  they  opened  in  their  names  as  trustees 
for  the  complainant. 

To  see  a  thing  as  it  is,  we  must  sometimes  look  at  it  from  differ* 
ent  points  of  view.  Let  us  suppose  the  bonds  had  never  been  lost, 
and  that  the  inyestment  continued  to  be  made  in  them  and  other 
such  bonds,  and  proved  to  be  highly  profitable.  Gould  the  execu- 
tors in  that  event  have  supported  a  claim  that  the  $5,000  had  not 
been  invested  "in  their  names/'  and  that  they  were  therefore  only 
accountable  for  it  with  interest  at  six  per  cent  ?  Or  again,  suppose 
the  complainant  had  died  before  attaining  the  age  of  twenty-five 
years,  bequeathing  to  his  mother  whatever  the  executors  had  in- 
vested "  in  their  names  "  for  him  under  the  will  of  his  grandfather. 
*  Can  there  be  any  question  that  such  a  bequest  would  have  carried 
the  bonds  if  not  lost  ?  In  both  cases  we  think  it  would  be  decided 
rithout  hesitation  that  the  executors  had  duly  established  the 
xust  by  investing  the  15,000  in  their  names.  And  in  the  case  at 
^r,  we  also  think  the  trust  must  be  held  to  have  been  established 
in  the  )ame  manner. 

The  vomplainant  contends  that  if  the  trust  was  constituted,  the 
defend.vnt  is  nevertheless  liable  for  his  subsequent  mismanagement 
of  it.  He  contends  that  the  trustees  did  not  use  duo  care  in  mak* 
ing  the  deposit;  that  they  ought  to  have  adopted  some  means  of 
identifying  the  bonds  and  rendering  them  valueless  to  the  thief, 
and  that  they  were  acting  beyond  the  scope  of  their  power  when 
they  authorized  an  agent  to  receive  the  new  bonds  in  a  form  that 
permitted  and  invited  a  second  theft.  He  contends  that  for  these 
reasons  the  loss  ought  to  be  made  good  by  the  defendant.  We 
think,  however,  that  the  trustees  used  as  much  care  as  prudent  men 
ordinarily  use  in  their  own  concerns,  and  that  is  all  that  was  re. 
qnired  of  them.  It  is  easy  for  the  complainant  to  be  wiser  than 
the  trustees  after  the  event ;  but  it  is  doubtful  if  before  it  he 
would  have  been  either  wiser  or  more  careful.  "  In  regard  to  the 
preservation  and  care  of  trust  property,"  says  Story  in  his  Com- 
mentaries on  Equity  Jurisprudence,  "it  has  been  said,  that  a  trus- 
tee is  to  kf*ep  it  as  he  keeps  his  own.  And  therefore  if  he  is  robbed 
of  money  belonging  to  his  cestui  que  trust,  without  his  own  default 
or  negligence,  he  will  not  be  chargeable.  *  *  *  The  rule  in  all 
cases  of  this  sort  is,  that  when  a  trustee  acts  by  other  hands,  either 
from  necessity  or  conformably  to  the  common  usage  of  mankind, 
he  is  not  to  be  made  answerable  for  losses."  2  Story  Eq.  Jur., 
Vol.  XXXIV  —  91 
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'  g  12S9;  Perrj  on  Traets,  §g  40^  441 ;  Levin  on  Trusts,  224,  260 
(6th  ed.,  Londoa);  Litchfield  v.  White,  ?  N.  ¥.  438. 

The  complaiDant  aUo  contends  that  investment  in  a  savingA  bank 
was  not  authorized  b;  the  wilL  We  are  however  of  the  opinion 
that  a  deposit  in  a  dividend  paying  savings  bank  may  be  regarded 
as  "productive  property." 

A  decree  may  be  entered  referring  the  cause  to  a  master  to  take 
the  acconnt,  Uie  trust  to  be  treated  as  duly  eetablished.  Other 
matters  in  regard  to  the  management  of  the  trust  which  have  been 
alluded  to  will  come  up  more  properly  in  taking  the  acconnt  or  on 
the  Duuter'e  report. 

Decree  aeeordingty.    . 


HOBTON  T.    ChAMPUV. 

(U  B.  L  SW.) 

AMnug  and  <^Mt — aOemti^ilieaonJiidffTrUBi  —  kott  enftreti. 

An  Bttoroey'a  lieu  on  a  JndgmeDtdoea  not  kathoriiehimtobrliigaanU  tkaiWB 
la  his  client's  oBioe  wltboat  bb  dnthorit;. 

T\EBT  on  judgment.     The  opinion  states  the  ctma. 

RoUin  Mathewson,  for  plaintiff. 

Bosworth  t£  Champlin,  for  defendant. 

UuBFEB,  C.  3.  This  action  is  debt  on  a  judgment  for  costs 
recovered  by  the  plaintiff  in  an  action  in  which  the  parties  were 
reversed.  The  present  action  waa  hronght  in  a  jnstice  court, 
appealed  to  the  Court  of  Common  Picas,  and  comes  here  by  bill  of 
exceptions.  One  of  the  exceptions  is  for  the  refusal  of  the  court 
below  to  dismiss  the  action  on  motion  of  the  defendant,  because  it 
was  brought  and  is  prosecuted  without  authority.  The  attorney 
who  prosecutes  the  action  admits  that  he  was  not  expressly  author- 
ized to  bring  it,  but  justifies  himself  on  the  ground  that  he  was 
an  attorney  for  the  present  plaintiff  in  the  action  in  which  the 
judgment  in  suit  was  recovered,  and  has  a  lien  on  the  iudgmcnt  faff 
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fees  and  costs,  and  he  claims,  that  by  reason  of  this  and  of  his  for^ 
mer  employment,  he  was  and  is  entitled  to  institute  and  prosecute 
the  action.    Is  his  claim  valid  ?    We  think  not. 

The  authority  of  an  attorney  retained  to  prosecute  or  defend  an. 
action  extends  only  to  the  recovery  of  final  judgment  and  to  its 
enforcement  by  execution  or  other  subsidiary  proceedings.  H& 
cannot  institute  a  new  action  to  revive  or  enforce  the  judgment 
without  a  new  warrant  or  authority  from  his  client*  Kellogg  v. 
Gilbert,  10  Johns.  220;  Walradt  v.  Maynardy  3  Barb.  584;  Lusk  v. 
Hastings,  1  Hill,  658;  Macbeath  v.  Cooke,  1  M.  &  P.  513;  Macheath 
V.  Ellis,  4  Bing.  578;  Richardson  v.  Talhott,  2  Bibb,  382;  HinkU^ 
V.  St.  Anthony  Falls  Co.,  9  Minn.  55;  Egan  v.  Rooney,  38  How* 
Pr.  121;  Day  v.  Welles,  31  Conn.  344. 

The  attorney,  in  support  of  his  right  to  sue  the  judgment  bj 
virtue  of  his  lien,  cit^  Woods  v.  Berry,  4  Gray,  357;  Straiton  t« 
Hussey,  62  Me.  283;  Currier  v.  Boston  d  Maine  R.  R,  37  K  H* 
223;  Marshall  v.  Meech,  51  N.  Y.  140;  s.  c,  10  Am.  Rep.  572.  Tha 
first  two  cases,  those  from  Massachusetts  and  Maine,  hold  that  the- 
attorney  has  the  right  to  sue  the  judgment,  by  virtue  of  his  lien 
for  fees  and  disbursements,  which  in  those  States  is  given  by  stat- 
ute, no  lien  at  common  law  having  ever  been  recognized.  Th& 
cases  are  therefore  not  very  strong  authority  for  a  State  where  no 
such  statute  exists.  The  other  two  cases  emphatically  assert  the- 
lien,  but  do  not  expressly  decide  that  it  authonzes  the  attorney  to 
sue  the  judgment.  The  New  York  case,  however,  does  hold  that 
the  attorney  is  to  the  amount  of  his  lien  to  be  deemed  an  equitable 
assignee  of  the  judgment,  which  is  perhaps  equivalent  to  holding 
that  he  has  a  right  to  sue  it  But  in  our  opinion  it  is  going  too 
far  to  hold  that  the  attorney  has  the  same  control  of  the  judgment 
as  if  it  were  assigned  to  him,  for  if  he  had,  his  client  could  not 
settle  with  the  adverse  party,  and  it  has  been  repeatedly  decided 
that  he  can  settle  with  him,  unless  they  collude  to  cheat  the  attor* 
ney.  Graves  y.  Eades,  5  Taunt.  429;  also,  1  Marsh.  C.  P.  113^ 
Jfarr  v.  Stnith,  4  B.  &  A.  466;  Welsh  v.  Hole,  1  Doug.  238;  Finder 
V.  Morris,  3  Cai.  165.  And  even  when  the  parties  collude,  tho 
remedy  is  not  in  the  hands  of  the  attorney ;  but  the  judgment 
being  released  and  the  sheriff  notified  not  to  proceed,  the  sheriff 
will  be  liable  as  a  trespasser  if  he  does  proceed,  though  he  pro- 
ceeds under  the  order  of  the  attorney  for  the  costs.  Barker  v* 
flSf.  Quintin,  12  M.  &  W.  441.    Tlie  proper  course  for  the  attorney 
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jadgment  belongs  to  the  party  m  whose  favor  it  is  rende 
People  y.  Hardenbergh,  8  Johns.  209,  it  was  decided  that  i 
ment  of  the  costs  by  the  defendant  in  a  suit,  in  whose  fa^ 
are  awarded,  with  the  plaintiff  is  valid,  if  made  withoal 
from  the  defendant's  attorney  of  any  claim  or  lien,  and 
any  oollnsion  to  deprive  the  attorney  of  his  costs.    This  < 
is  inconsistent  with  the  idea  of  absolute  ownership  by  the  at 
See,  also.  Quested  v.  Collie,  10  M.  &  W.  19.     We  have  no 
that  attorneys  are  accustomed  to  treat  the  costs  as  their  perq 
and  the  custom  is  not  wholly  without  warrant,  inasmuch 
costs  do  more  specifically  represent  their  disbursements  and  i 
than  the  debt  or  damages.     But  so  far  as  we  know  the  oust 
never  been  held  to  authorize  the  attorney  to  sue  the  judgm 
his  own  benefit,  or  to  do  more  than  enforce  it  by  the  usui 
cesses,  and  having  collected  it,  pocket  the  costs  without  ac 
ing  for  them  to  his  client. 

The  judgment  if  sued  would  be  liable  to  statutory  set-o: 
thus  the  attorney,  if  allowed  to  sue  it  without  the  consent 
client,  might  involve  him  in  an  unwished-for  controversy,  wi 
possible  result  of  a  judgment  against  him  instead  of  one 
favor.    Nicoll  v.  NicoUj  16  Wend.  441;  Brooks  v.  ffanford,  IL 
Pr.  342;  Benjamin  v.  Benjamin,  17  Conn.  110. 

Our  conclusion  is  that  the  attorney  instituted  and  is  prosec 
the  action  without  authority,  and  that  it  must  therefore  b 
missed ;  for  though  the  court  will  presume  that  an  attorne; 
brings  an  action  has  authority  to  bring  it  until  the  contrary  ap 
yet  it  will  not  knowingly  permit  him  to  abuse  his  privilege 
when  the  contrary  appears,  will,  for  its  own  protection  as  well ) 
the  protection  of  the  parties,  order  the  action  dismissed.  Fr 
County  of  Calhoun,  14  111:  132 ;  Crichfield  v.  Porter,  3  Ohio, 
Campbell  v.  Bristol,  10  Wend.  101;  Dobbins  v.  Dupree,  39  Ga, 
Of  course,  however,  we  cannot  enter  any  judgment  againsi 
plaintiff  for  costs,  for  the  dismissal  is  ordered  on  the  ground 
the  plaintiff  is  not  legally  in  court. 

PoiTEB,  J.,  concurring.  Mathewson,  the  attorney,  brings 
suit  in  the  name  of  Horton  as  trustee  to  himself  against  the  def 
ant  Champlin  had  sued  Horton  in  an  action  at  law,  and 
judgment  was  for  the  defendant  Horton  for  his  costs.  Mather 
-was  attorney  for  Horton,  and  daims  that  the  costs  belong  to  I 
and  that  therefore  he  has  a  right  to  sue  as  he  does. 
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A  fee  is  taxed  to  the  attorney  every  term.  But  if  he  therefore 
<.au  sue  ID  the  name  of  the  party  there  is  no  reason  why  a  clerk  or 
XII  officer  cannot  do  the  same.  And  in  case  of  a  plaintiff  recover- 
ing judgment  the  objection  to  this  course  is  very  obvious. 

It  is  true  the  clerk  and  officer,  if  they  have  not  been  paid,  can 
sue  the  party,  so  can  the  attorney. 

The  plaintiff  evidently  supposes  that  he  has  a  lien  not  only  for 
the  costs  taxed  to  the  attorney  of  the  snccessful  party,  hot  for  bis 
charges  and  for  all  bis  services,  sometimes  called  fees,  as  he  claims 
a  lien  for  costs  in  cases  where  a  party  recovers  debt  or  damages  only 
And  no  costs. 

It  might  possibly  be  for  the  public  good  if  this  was  the  law.  If 
«  man  wheu  iie  began  a  lawsuit  knew  that  having  employed  an 
Attorney  be  could  not  dismiss  him,  and  that  after  he  had  gained 
.bis  case  he  would  be  obliged  to  have  another  lawsuit  with  his  own 
■attorney  to  get  his  money  from  him,  and  so  on  again,  it  would  tend 
very  much  to  diminish  litigation,  and  a  defendant  would  get  oat  of 
ksuch  a  suit  as  quickly  as  possible.  It  might  also  make  parties  more 
cautious  as  to  choosing  attorneys  npou  whose  honor  they  could 
rely. 

The  client  in  the  present  case  may  have  shown  a  disposition  to 
defraud  his  attorney  of  his  reasonable  dues  for  his  services.  But 
we  are  now  only  concerned  with  the  general  rule. 

If  any  attorney  should  be  entitled  to  a  lien  npou  a  judgment  for 
money  for  any  thing  beyond  his  taxable  costs,  it  would  seem  that 
he  ought  to  have  the  same  lien  where  the  recovery  is  for  land.  See 
this  question  decided  and  a  great  number  of  cases  quoted  in 
Humphrey  v.  Brotoning,  46  III  476. 

The  lien  claimed  for  the  attorney  is  no  part  of  Che  old  common 
law.  See  Gelcltell  v.  CTort.  5  Mass.  309;  Baker  v.  Cook,  11  id.  836, 
S38;  Simmons  v.  Almi/,  103  id.  33. 

A  great  deal  of  confusion  may  arise  from  not  diatinguishing  be- 
tween the  costs  taxed  to  the  attorney  and  his  charges  for  services. 
In  many  States  there  are  costs  taxed  as  between  attorney  ;ind  client, 
whereas  we  have  none  such  here.  And  in  countries  or  States  where 
such  a  lien  is  held  to  exist,  the  cases  generally  recognize  that  it  ex- 
tends not  to  counsel  fees  proper,  but  to  the  taxed  costs  only.  Ocmh 
Insurance  Co.  v.  Rider,  22  Pick.  210;  Wriffkt  v.  Cobteigk,  21  N. 
H.  339. 

In  England,  the  eo-called  lien  is  comparatively  modem,  and  it 
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seems  from  Gomjn's  Dig.  Attorney,  B.  11,  and  also,  B.  IC 
been  founded  on  an  old  rule  of  court,  Pr.  Eeg.  2,  4,  impl; 
a  client  cannot  discharge  his  attorney  without  leave  of  t 
evidently  intended  in  part  to  protect  the  attorney's  cos 
also.  Bacon's  Abridg.  Attorney,  E.  But  its  main  pur] 
have  been  to  compel  the  party  to  notify  the  court  of  a  cl 
attorney,  that  the  court  and  opposite  attorneys  might  alwa 
whom  to  serve  papers,  orders,  and  notices  upon. 

In  MiicheU  v.  Oldfield,  4  T.  R.  123,  A.  D.  1791,  Lord  1 
said  the  lien  depended  on  the  general  jurisdiction  over  the 
Bailer  said  that  the  court  had  before  laid  down  the  rule  tl 
would  not  interfere  to  prevent  the  client  from  settling  his  o 
without  first  paying  his  attorney.  But  in  that  case  a  x 
made  for  payment  of  costs. 

In  Wilkins  v.  CarmicAael,  1  Doug.  101,  104,  A.  D.  177 
Maksfield  said  that  the  lien  upon  papers  was  not  very  2 
but  the  court  had  now  carried  it  so  far  as  to  stop  the  payi 
money  to  the  client  until  the  attorney's  bill  was  paid.    The  < 
in  the  case  mentioned  the  first  instance  of  such  an  order.    In 
v.  Hoh,  1  Doug.  238,  Lord  Mansfield  said  the  attorney 
lien  on  money  received,  for  his  bill  of  costs.     If  it  came 
hands  he  could  retain  it,  or  he  might  apply  to  the  court  an 
would  prevent  its  being  paid  over  until  the  attorney's  bill  wa 
But  he  was  inclined  to  go  still  farther,  and  to  hold  that  the 
ney  might  give  notice  to  the  defendant,  etc.    But  he  though 
could  not  go  beyond  that     In  that  case  the  plaintiff  comprc 
the  case  and  the  court  sustained  it. 

These  cases  show  that  the  English  practice  was  not  settled 
early.  And  it  should  be  considered  that  the  jurisdiction  ( 
King's  Bench  is  almost  without  limit,  and  that  they  can  do  t 
which  would  not  be  allowed  in  our  courts. 

In  this  country  the  practice  has  varied  very  much.  See  Stc 
Agency,  §  383.  In  most  of  the  cases  usually  referred  to,  thi 
is  either  given  or  recognized  by  statute. 

In  New  York  it  is  recognized  by  statute,  but  only  as  to  the 
taxed  to  the  attorney  and  not  for  services,  and  it  is  enough  to 
bow  far  they  have  carried  the  doctrine  of  the  power  of  an  atto  1 
to  refer  to  a  case.  Anon.  1  Wend.  108,  where  the  court  is  r^  ] 
sented  (?)  as  laying  it  down  generally  that  the  client  could  not : 
trol  the  attorney  in  the  conduct  of  the  suit    If  the  court  onl ' 
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tended  to  sa;  the  client  could  not  obli^  his  attorney  to  tirgue  a 
point  which  he  knew  was  against  the  settled  law,  which  was  that 
case,  or  to  my  that  no  attorney  could  be  compelled  bj  his  client  to 
do  any  thing  that  wonld  injure  his  professional  reputation,  it  was 
reasonable  enough,  and  the  attorney  should  exercise  a  diacretioD  in 
this.  Within  my  own  experience,  I  have  known  lawyers  to  make 
points  in  a  case  almoet  as  a  matter  of  desperation,  and  to  sncoeed 
by  them.  There  is  hardly  any  noasenBe  for  which  some  aathority 
cannot  be  foond  in  a  large  law  library. 

And  in  St  John  t.  Diefendorf,  12  Wend.  261,  the  New  York  Su- 
preme Gonrt  held,  that  nntil  notioe  given,  the  officer  coald  pay  the 
attorney's  costs  to  the  plaintiff  without  incurring  any  liability  to 
the  attorney. 

Plait  V.  Jerome,  19  How.  384,  was  a  case  from  the  New  York 
Oircait  Court.  In  the  Circuit  Conrt  Jerome  had  judgment  for 
costs  only  aod  became  iDSolvetit.  The  parties  settled  the  case  and 
agreed  that  the  writ  of  error  should  be  dismissed.  Jerome's  coun- 
sel opposed  the  dismissal,  and  claimed  a  lien  on  the  judgment  for 
his  costs.  Nelson,  J.,  says:  "  It  is  quite  clear  be  can  have  no  lieu 
for  any  costs  in  this  court,  as  none  have  been  recovered  against  the 
plaintiff  in  error.  *  *  *  The  conrt  looks  no  farther  tbaa  to  see 
that  the  application  for  the  dismissal  is  made  by  the  competent 
parties,  which  are  nsnally  the  parties  to  the  record,  *  *  *  He 
is  not  a  party  to  the  suit  nor  does  he  stand  in  the  place  of  tbe  par^ 
in  interest  He  is  ia  no  way  responsible  for  the  costs  of  the  pro- 
ceedings, and  to  permit  him  to  control  them  would,  in  effect,  be 
compelling  the  client  to  carry  on  the  litigation  at  his  own  expense, 
simply  for  the  contingent  benefit  of  the  attorney."  The  case  had 
been  dismissed  and  the  motion  to  restore  it  was  denied. 

In  Pulver  v.  Barris,  52  N.  Y.  73, 76,  the  court  held  that  the  snit 
was  subject  to  the  control  of  the  party;  that  the  attorney  had  a 
lien  after  judgment,  but  not  before.  The  latter  wonld  prevent  the 
party  from  settling  his  case;  and  see  Simmont  t.  Almy,  103  Man. 
83;  Averill  y .  Longfellow,  66  Mc.  237. 

In  Uassachnsctts  the  lien  was  evidently  derived  from  statute 
originating  in  1810.  The  provision  in  the  Massachnsette  Digestof 
1S60,  ch.  121,  §  37,  substantially,  I  believe,  the  same,  provides  that 
an  attorney  lawfully  possessed  of  an  execution  or  who  has  proeeca  ted 
a  suit  to  final  judgment  for  hia  client,  shall  have  a  lien  thereon  for 
the  amonnt  of  his  fees  and  disbursements  in  the  cana^  bat  this 
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shall  not  preTent  the  payment  of  the  execation  or  judgment  to  the 
judgment  creditor  without  notice  of  the  lien. 

The  Massachusetts  courts  have  expressly  recognized  that  there 
was  no  such  lien  at  common  law  {Baker  v.  Cooke,  11  Mass.  236, 
238;  Oeichell  v.  Cooke,  5  id.  309);  that  it  depends  on  the  statute  of 
1810  {Baker  v.  Clarke,  supra  ;  Dunklee  t.  Locke^  13  Mass.  525) ;  and 
that  although  it  speaks  of  fees  and  disbursements,  it  refers  to  tax- 
able costs  only,  and  does  not  include  counsel  fees.  Ocean  Ins.  Co.  v. 
Rider,  22  Pick.  210 ;  and  in  Oeichell  v.  Clarke,  supra,  the  power  of 
the  plaintiff  to  settle  before  judgment,  or  to  settle  afterward,  is 
fully  recognized. 

In  In  re  Paschal,  10  Wall.  483,  which  was  a  case  from  Texas,  the 
court,  while  recognizing  a  lien  for  disbursements  and  professional 
Bervices,  also  allowed  the  attorney  to  be  changed  before  his  costs 
were  paid,  saying  that  the  party  was  amply  able  to  respond  to  what- 
ever  he  might  recoTer. 

I  have  made  these  remarKs  upon  the  doctrine  in  general,  and 
as  to  its  extent  in  England  and  in  this  country,  because  they 
have  a  bearing  on  the  question  before  us,  and  as  showing  the 
conflict  of  decisions,  and  that  they  depend  very  much  on  local  law 
and  usages. 

In  Forsyihe  y.  Beveridge,  52  111.  268;  s.  c,  4  Am.  Bep.  612,  the 
Supreme  Court  held  that  there  could  be  no  lien  except  when  statutes 
or  rules  of  court  allowed  specific  fees  as  taxable  costs.  A  portion 
of  their  opinion  is  worth  quoting. 

"  But  besides  this  distinction,  there  is  another  of  quite  a  different 
character,  but  entitled  to  great  weight  Where  the  fees  are  fixed 
by  law  or  rule  of  court  and  taxed,  the  attorney  can  exercise  no 
unreasonable  power  over  his  clients  by  means  of  this  so-called  lien. 
The  amount  of  the  attorney's  interest  in  the  judgment  being  easily 
determined,  the  owner  of  the  judgment  can  deal  with  it,  as  he 
would  with  any  other  chose  in  action  in  which  another  person  has 
a  limited  and  fixed  interest  There  is  little  room  for  controversy 
between  the  client  and  his  attorney,  and  if  the  sheriff  collects  the 
money  on  execution,  he  can  ascertain  the  amount  of  taxed  costs, 
and  need  only  retain  for  the  attorney  this  amount.  But  suppose 
we  hold  this  lien  exists  on  the  principle  of  a  quantum  meruit,  what 
would  be  the  result  ?  A  plaintiff  obtains  against  asolvent  defendant 
a  judgment  for  a  large  amount.  His  attorney  demands  an  exorbitant 
fee,  the  client  demurs  to  the  payment,  and  the  attorney  informs 
Vol.  XXXIV— 92 
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attendance  is  expressly  taxed  for  the  party,  and  bow  any  attorney 
can  have  any  claim  for  this  it  is  hard  to  see. 

It  is  not  to  be  denied  that  the  attorney  generally  collects  the 
debt  and  whole  costs,  and  uses  it  in  settling  with  his  client  The 
plaintifiPs  attorney  in  this  case  claims  the  costs  by  an  eq  iitable 
assignment.  It  is  not  contended  that  there  was  any  express  assign- 
ment An  equitable  assignment  is  where  a  party  intends  to  do 
something,  to  convey  some  right  which  cannot  be  enforced  at  law, 
bat  only  in  equity. 

There  is  no  pretense  that  there  ever  was  an  agreement  or  inten- 
tion to  assign  this  bill  of  costs  to  the  plaintiff's  attorney.  It  cannot 
be  claimed  by  usage.  Usage  cannot  control  the  express  words  of 
the  statute  which  gives  the  travel  and  attendance  to  the  party. 
There  having  been  no  assignment  of  the  judgment^  the  action  can- 
not  be  sustained  in  the  name  of  the  party  as  trustee  to  the  attorney. 

Bxeeptiom  sustained,  ease  dismissed,  no  costs. 
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<8  Tex.  CI.  A.PP.  4(U 

Orimmal  tow — larceng — loH  jiraptrt§. 

To  eoaatltiite  Urcenf  of  lo«t  propertj  the  Qoder  mi»t  htiTe  had  * 
Intent  tit  the  moment  of  finding.    iBet  wit»,p.  784.) 

AONVIGTION  of  luoeny.    The  opinion  states  the  cue. 

TftottUM  Ball,  assistant  attornejr-general,  for  the  State. 

WiKKLEB,  J.  The  question  of  intent  enters  into  erery  case  of 
theft.  Oeoerally,  a  frandalent  intent  must  exist  in  the  mind  of 
the  person  accnsed;  at  the  time  of  the  taking,  as  the  offenee  of 
theft  is  defined  in  art.  724  of  the  Penal  Code.  In  all  cases  the  tak- 
ing must  be  wrongfal.  If  property  came  into  the  possession  of  the 
accused  by  lawful  means,  the  subseqnent  appropriation  of  it  is  not 
theft.  Bnt  if  the  taking,  thongb  originally  lawful,  was  obtuned 
by  any  talae  pretext,  or  with  an  intent  to  deprive  the  owner  of  the 
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Talae  thereof  and  appropriate  the  property  to  the  ase  an 
of  the  person  taking,  and  the  same  is  so  appropriated,  th 
of  theft  is  complete.     Penal  Code,  art  727. 

The  Code  does  not  specially  provide  as  to  theft  of 
which  had   been  lost  by  the  owner  and  fonnd  by  the 
In  an  investigation  of  authority  for  a  definite  rale  by  whicl 
be  gaided  in  the  present  and  similar  cases,  where  theft 
cated  npon  lost  property,  we  are  of  opinion  that  the  adji 
cases  will  be  found  to  be  in  harmony  with  the  following  i 
dnced  by  Mr.  Archbold  in  considering  the  case  of  Regina  v 
dofif  2  Car.  &  Eir.  830.    He  says :  ^^  From  this  decision 
may  be  a  safe  guide  in  all  cases  hereafter,  it  appears  that  \ 
by  finding,  in  larceny,  may  be  classed  under  three  heads 
Where  upon  the  finding  the  party  has  no  intention  to  app 
the  thing  found  to  his  own  use,  but  on  the  contrary,  in 
restore  it  to  the  owner  when  found,  but  afterward  he  dis 
it  to  his  own  use,  either  before  or  even  after  he  knows 
owner  is,  this  is  not  larceny ;  because  there  was  no  animus 
at  the  time  of  taking.    Secondly,  Where  a  man  finds  goo 
have  been  actually  lost,  or  are  reasonably  supposed  by  him 
been  lost,  and  appropriates  them  with  intent  to  take  lh< 
dominion  over  them,  really  believing  then  that  the  owner  cs 
found,  and  he  afterward  disposes  of  them  to  his  own  us< 
before  or  even  after  he  knows  who  the  owner  is,  it  is  not  li 
because  the  taking,  though  not  exactly  innocent,  was  not 
able,  and  could  not  be  made  the  subject  of  an  action  of  1 
Thirdly,  Where  a  man  finds  goods  that  have  been  actually 
are  reasonably  supposed  by  him  to  be  lost,  and  appropriate 
with  intent  to  take  the  entire  dominion  over  them,  ho  at  t 
timo  knowing  or  really  believing  the  owner  can  be  found, 
larceny,  whether  the  finder  afterward  converts  them  to  his  <: 
or  not."    2  Archb.  Or.  Pr.  &  PL  388-395,  side  p.  389.    By  a 
this  rule  in  connection  with  the  articles  of  the  Code  above 
safe  rule  will  be  found  to  determine  the  present  case. 

It  is  shown  by  the  testimony  that  the  alleged  owner 
pocket-book,  containing  the  money  described  in  the  indie 
and  that  besides  the  money  the  pocket-book  contained  ])u 
which  the  owner  could  have  bf'cn  known  and  the  property 
fied,  and  among  the  contents  was  the  business  csird  of  tlio 
giving  his  nume  and  place  of  business,  whicli  was  in  iho  sa 


and  near  by  where  the  pocket-book  waa  lost.  Very  sooa  after  the 
loss  the  owner  saw  the  defendant  aod  apprised  bim  of  it,  when  the 
defendant  stated  that  be  had  seen  a  negro  boy,  whom  he  did  not 
know,  with  the  pocket-book  in  his  possession.  One  witness  testi- 
fied to  having  seen  a  negro  boy  and  the  defendant  together,  the 
negro  boy  having  the  pocket-book  and  the  defendant  obtaining 
possession  of  it  At  this  time  the  money  was  visible,  the  ends  of 
the  bills  protruding  from  the  pocket-book,  which  seems  not  to  hare 
been  seen  afterward,  and  was  not  recovered.  A  roll  of  money 
answering  the  general  description  of  that  mentioned  in  the  indict- 
ment, amonating  to  943,  was  found  secreted  in  the  honse  of  the 
defendant,  where  he  lived  alone,  and  in  the  roll  was  one  bill  which 
was  clearly  identilied  by  the  owner  as  of  the  contents  of  the  pocket- 
book  when  lost  Under  these  circamstanoes  the  jury  were  war- 
ranted ID  coming  to  the  conclusion  that  the  defendant,  when  he 
obtiuned  possession  of  the  pocket-book,  whether  he  fonnd  it  him- 
self or  obtained  it  from  another  who  had  found  it,  intended  to 
deprive  the  owner  of  it  and  to  aasnme  dominion  over  it;  and 
farther,  that  he  had  in  fact  so  appropriated  it  was  plainly  inferable 
from  the  testimony,  which  brought  him  within  the  third  rale  of 
Mr.  Archbold  and  article  727  of  the  Penal  Code. 

The  intent  was  to  be  discovered  from  the  evidence,  nnder  appro- 
priate instructions  from  the  court  The  charge  of  the  court  was 
an  accurate  enunciation  of  the  law  as  herein  laid  down.  The  court 
did  not  err  in  its  charge,  or  in  rofnsing  to  give  the  special  instmc- 
tiona  asked  by  the  defendant's  counsel. 

Finding  no  error,  the  judgment  is  afSrmed. 

Judgment  affirmed. 

NoT«  BTm  RiFOKm.  —  B«,  to  Mine  effect.  5Ute  t.  DeanlW  Io*a,  n).  SI  Am .  Rep. 
143:  Slata  v.  a(fard  (II  Net.  T2).  fa  Am.  Rep.  fiSS.  Broohi  r  filafc  3S  Ohio  SI  10.  u 
Indlctmeat  for  Lucenr.  wu  decided  by  >  divided  court.  Tbe  facte  an  Haled  In  ibo  dts- 
•enting  opinion  of  Otrr,  J.,  infra.    Vbttw,  J..  In  tbe  preralllng  opinion,  nJd; 

"  It  vu  not  necessary  U>  the  conrlction  of  the  accused  that  he  sfaould,  at  the  time  ot 
taking  ponesslon  of  the  propert;  hare  koown.  or  bare  had  reason  (o  belieTS  he  knew,  the 
particular  person  who  owned  it,  or  ban  bad  the  means  of  IdeDtiryiQK  him  lostanter. 

"L&Tceay  may  be  committed  of  property  that  Eb  casually  lost  as  well  as  of  that  which  la 
not.  Tbe  title  lo  the  property,  and  Its  constnictiTe  possession,  still  remains  In  the  owner, 
and  tbe  finder,  if  he  takes  poasesslon  of  II  for  bis  own  use.  and  not  for  the  henefll  of  iba 
owner,  would  be  guilty  of  trespass,  unless  tbe  circumstances  were  such  aa  to  show  that  n 
had  been  abandoned  by  the  owner. 

"  Tbe  question  Is,  under  what  circumstances  doea  nich  property  become  tbe  subject  ot 
larcetiy  by  the  finder? 

"In  Boktr  t.  Blate.  tt  Ohio  St.  IBI;  s.  o.,  !3  Am.  Rep.  '731,  the  rnle  ataled  by  Baroa 
Pabx  Id  Uuutom'i  case  was  adopted      It  was  there  laid  down  that '  when  a  person  flmH 
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goods  that  have  actuallj  been  lost,  and  takes  possession  with  intent  to  approp 
to  his  own  use,  really  belieTing  at  the  time,  or  having  good  ground  to  believ 
owner  can  be  found,  it  is  larceny/ 

**  It  most  not  be  understood  from  the  rule  as  thus  stated  that  the  flnder  Is  boi 
dillgenoe  or  to  take  pains  in  making  search  for  the  owner.    His  belief,  or  grouno 
in  regard  to  finding  the  owner,  is  not  to  be  determined  by  the  degree  of  diligeu 
might  be  able  to  use  to  accomplish  that  purpose,  but  by  the  circumstances  appar 
at  the  time  of  finding  the  property.    If  the  property  has  not  been  abandoned  by 
it  Is  the  subject  of  larceny  by  the  finder,  when  at  the  time  he  finds  it  he  has  i 
ground  to  believe,  trom.  the  nature  of  the  property  or  the  circumstances  under 
found,  that  if  he  does  not  conceal  but  deals  honestly  with  it  the  owner  will  api 
ascertained.  •  But  before  the  finder  can  be  guilty  of  larceny  the  intent  to  steal  tht 
must  have  existed  at  the  time  he  took  it  into  his  possession. 

** There  are  cases  in  conflict  with  the  foregoing  view;  but  we  believe  it  coirect 
pie  and  well  supported  by  authority.  Queen  v.  GItfds,  L  R.,  1  C.  C  180;  Moi 
Leigh  3t  Cave's  C.  C.  1;  Eeolna  v.  Knloht^  IS  Cox,  lOS;  Commonwealth  v.  Tlhis, 
43;  8.  a,  17  Am.  Rep.  188;  Rarunrn  t.  Slate,  92  Conn.  158;  2  Rnss.  on  Crimes  (9 1 
SncT.),  179|  180,  and  note  there  found  to  Thurl)()m*»  case.** 

Okst,  J.,  dlsaenttng,  said:  **I  do  not  think  the  plaintiff  was  properly  com 
scavenger,  while  in  the  performance  of  his  duties  in  cleaning  the  streets,  picket 
the  mud  and  water  in  the  gutter  a  roll  of  money,  consisting  of  bank  bills  of  the  d 
ttoDS  of  five,  ten  and  twenty  dollars,  and  amounting  in  the  aggregate  to  two  hui 
lars.  It  had  lain  there  several  weeks,  and  the  owner  had  ceased  to  make  scan 
The  evidence  fails  to  show  that  the  plaintiff  had  any  information  of  a  loss  previc 
Itaiding,  and  in  his  testimony  he  denied  such  notice.  There  was  no  mark  on  the 
Indicate  the  owner,  nor  was  there  any  thing  in  the  attending  circumstances  pointi 
owner  more  than  another.  He  put  the  money  in  his  pocket  without  calling  the 
of  his  fellow  workmen  to  the  discovery,  and  afterward,  on  the  same  day,  ooi 
applying  it  to  his  own  use. 

**  No  doubt  the  plaintiff  was  morally  bound  to  take  steps  to  find  the  owner.  A 
man  would  not  thus  appropriate  money  before  he  had  made  the  finding  public  am 
ored  to  find  the  owner.  But  in  violating  the  moral  obligation  I  do  not  think  the 
incurred  criminal  liability. 

**  Baker*t  case,  28  Ohio  8t.  184 ;  s .  c. ,  S3  Am .  Rep.  781,  was  correctly  decided.  It  I 
in  the  opinion  not  only  that  when  he  took  the  goods  he  intended  to  appropriate  th*  i 
own  use,  but  that  he  had  reasonable  ground  for  believing  that  Alden  was  the  o^ ' 
passage  from  Regina  v.  Tlmrbornt  1  Den.  C.  C.  S87,  is  cited  in  that  case  as  com  i 
correct  statement  of  the  law.  But  a  careful  examination  of  Regina  v.  Thurbom  i  < 
that  the  court  which  rendered  the  decision  would  not  have  sustained  this  convlc 
that  ease  has  been  repeatedly  followed  in  England  and  this  country.  R,  v.  Presto 
a  C.  851;  B.  V.  West,  6  Cox,  415 ;  R,  v.  Dlxim,  7  id.  35 ;  R.  v.  Christopher,  5  Jur.  (]  I 
R.  V.  Glwde,  11  Cox,  103 ;  R.  v.  Kntght,  12  id.  108 ;  Tanner  v.  Com,,  U  Grat.  685 ;  J ' 
OogdeO,  1  HIU  (N.  Y.),  94 ;  Lane  v.  People,  5  Oilman,  2K!6;  State  v.  Contoay,  18  Mi 
Lead.  Cr.  Cas.  81;  Bailey  r.  State,  62  Ind.  4G2;  s.  c,  21  Am.  Rep.  183. 

** The  obligation  stated  in  the  syllabus,  that  the  finder  must  deal  *  honestly  \  • 
money,  ie  too  indefinite,  and  the  opinion  contains  no  satisfactory  explanation  of  i 
leaves  both  law  and  fact  to  the  Jury  without  any  rule  to  guide  them.  What  one  ju- 
think  was  honest  dealing  another  Jury  might  think  was  the  reverse.  The  adverb .  | 
or  right^ilty  would  have  been  as  certain." 

GiLMOBK,  0.  J.,  concurred  In  the  dissenting  opinioiL. 
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(8  Tex.  Ct  App.  68.) 
Oriminal  law  —  concealed  weapom  —  in  baU  roam. 

Under  a  statute  prohibiting  the  carrying  of  weapons  "  Into  a  ball  room,  aodal 
party,  or  social  gathering."  an  indictment  which  alleges  the  going  into  a  ball 
room  with  a  pistol  on  the  person,  bat  not  alleging  that  there  were  other 
persons  there  assembled,  is  insufficient. 

CONVICTION  of  unlawfully  can-ying  weapons.    The  opinicoi 
states  the  case. 

Ponfon  &  Flify  for  appellant. 

Thomas  Ball,  assistant  attorney-general,  for  State. 

Winkler,  J.  The  appellant  was  prosecuted  in  the  county  court* 
under  the  act  of  April  12,  1871,  Rev.  Penal  Code,  art.  320,  by  in- 
formation which  charges  that  he  did  '*  unlawfully  and  willfully  go 
into  a  ball-room  with  a  pistol  on  his  person,  the  said  Rainey  not 
then  and  there  being  an  officer  of  the  peace."  By  the  article  of 
the  Penal  Code  it  is  provided:  '' If  any  person  shall  go  into  any 
church  or  religious  assembly,  any  school-room,  or  other  place  where 
persons  are  assembled  for  amusement  or  for  educational  or  scientific 
purposes,  or  into  any  circus,  show,  or  public  exhibition  of  any  kind« 
or  into  a  ball-room,  social  party,  or  social  gathering,  ♦  ♦  ♦  and 
shall  have  or  carry  about  his  person  a  pistol,  etc.,  he  shall  be  pun- 
ished," etc. 

The  evident  intent  and  purpose  of  the  law  is  to  protect  the 
several  assemblies  mentioned  in  the  article,  whether  religious, 
political,  social,  or  scientific,  from  intrusion  by  any  person  (except 
those  designated  in  art  321,  Penal  Code)  going  into  them  and  car- 
rying or  having  about  his  person  any  of  the  arms  mentioned  in  the 
article,  and  not  the  protection  of  a  bare  church-edifice,  school-room* 
or  ball-room,  without  reference  to  the  persons  there  assembled. 
Hence  the  charge  in  the  present  case,  that  the  defendant  went  into 
a  ball-room  with  a  pistol  on  his  person,  without  any  averment  in- 
dicating that  there  were  persons  there  assembled  to  be  protected. 
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does  not  allege  an  offense  against  the  law.     Owens  ^.  Stale, 
Ct.  App.  404. 

The  information  is  not  sufficient  to  support  the  yerdict  am 
ment,  and  on  this  account  the  judgment  must  be  reyersed. 

[Omitting  obiter  dicta,] 

The  judgment  is  reyersed  because  of  a  defectiye  informatio 

the  cause  ia  remanded. 

Reversed  and  reman 


Albbeoht  t.  Statb. 

O  Tex.  Ct.  App.  Sltt.) 
CknuHMianal  law — taxation  — '  ^beUimneh"  lam. 

The  act  to  proyide  for  the  levy  and  collection  of  an  occupation  tax  on  th 
of  Bpiritaoas,  yinooB  and  malt  liqaora,  in  qaantitiee  less  than  a  qnaii 
to  compel  Tendon  to  hire  of  the  tax  collector  and  make  nee  of  reg 
oommonlj  known  as  the  **  beU-panch/'  is  constitutional,  although  it  le 
tax  for  the  use  of  the  State  and  of  countiea,  without  particular  specific 
in  the  title,  and  prohibits  the  collection  of  like  taxes  by  the  ooontie 
taxes  property  without  reference  to  its  value. 

CONVICTION  of  unlawfully  selling  beer.     The  indictment  i 
Btantially  charged  that  the  defendant  sold  beer  without  i  ; 
tering  it  on  his  '^  bell-punch.''    The  opinion  states  the  points. 

Charles  Stewart j  for  appellauL 

Thunnas  Bally  assistant  attorney-general,  for  State. 

Clabk,  J.  This  appeal  brings  before  us  for  consideratior 
decision  the  constitutionality  of  an  act  of  the  legislature  o 
State  of  Texas,  entitled  *'  An  act  to  provide  for  the  levy  and  c  \ 
tion  of  an  occupation  tax  on  the  sale  of  spirituous,  yinous  and  i 
liqnors  in  quantities  less  than  a  quart,  and  to  make  appropr  . 
to  carry  the  same  into  effect,''  approved  April  3,  1879,  and  ! 
monly  designated  as  the  '^  bell-punch  law."    The  particular  gr  : 

^  upon  which  it  is  contended  by  appellant  that  the  act  is  uncor  I 

^  tional  are,  briefly  stated,  as  follows  : 

f  1.  Because  the  act  contains  more  than  one  subject^  m  this 
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(a)  It  leviefl  a  tax  for  the  use  of  the  State. 

(b)  It  leriee  a  tax  for  the  nae  of  counties. 

{c)  It  prohibits  the  levy  of  a  tax  on  the  same  anbjeot  b;  Hie 
CoDn^  Commissioners^  Court. 

(d)  It  provides  for  and  regalates  the  lev;  and  collection  of  tazM 
by  the  cities  and  towns  within  the  State. 

3.  Becanse  the  subject  of  the  act  is  not  expressed  in  its  title;  the 
subjects  of  the  act  being  fm  stat«d  above,  and  not  being  expremed 
in  its  title. 

3.  Because  the  act  undertakes  to  provide  for  the  levy  and  oolleo- 
tion  of  a  tax  on  property  without  reference  to  its  valne. 

4.  BecaRse  the  act  levies  a  tax  which,  as  au  oocapation  tax,  it 
not  equal  and  Quiform  upon  the  same  class  of  subjeot^ 

5.  Becaose  the  act,  in  undertaking  to  provide  for  the  levy  and 
oollectioa  of  a  tax  for  the  use  of  the  counties,  and  in  prolnbiting 
the  collection  of  a  lax  on  the  same  subject  by  the  coantieB,  asni^ 
the  powers  and  dudes  of  the  Commissioners'  Courts  of  the  aeveiml 
coDuticB  in  respect  to  the  management  and  control  of  the  bosiDeBS 
and  affairs  of  their  respective  counties  under  the  Constitution  and 
laws,  and  is  repugnant  to  the  ancient  and  well-established  political 
institutions  of  the  State,  by  which  the  people  of  the  several  ooon- 
ties  are  entitled  to  be  taxed  for  connty  purposes  by  the  immediate 
representatives  of  the  respective  counties,  to  wit,  the  Commission- 
ers' Courts,  and  by  no  other  authority. 

C.  That  said  statute  requires  citizens  carrying  on  a  lawful  busi- 
ness to  pay  the  tax-collector  annually  a  pretended  rent  or  hire  for 
machines  to  be  employed  for  the  exclnsive  nse  of  the  government, 
said  annual  rent  or  hire  being  greatly  in  excess  of  the  actual  cost 
or  value  of  such  machines,  and  no  provision  being  made  for  its 
payment  over  by  the  tax  collector  into  the  treasury  of  the  State. 

Other  grounds  of  constitutional  objection  were  made  in  the  court 
below,  but  as  they  have  not  been  insisted  upon  in  this  coort,  they 
will  not  be  discussed. 

The  purpose  and  scope  of  that  provision  in  our  State  Conatito- 
tion  which  requires  that  oo  bill,  irith  certain  exceptional  shall  con- 
tain more  than  one  subject,  which  shall  be  expressed  in  its  titk^ 
cannot  at  this  day  be  a  matter  for  conjecture  or  controversy.  Since 
the  adoption  of  our  first  State  Constitution,  which  together  with 
subsequent  constitutions  down  to  that  nnder  which  we  now  livs^ 
contained  a  provision  substantially  though  not  altogether  simihr. 
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the  meaning  and  construction  of  the  provision  have  been  i 
considered  and  determined  by  the  coarts,  and  are  now  as  d 
ascertained  as  adjudication  and  exposition  can  make  them. 
V.  Hemphitty  7  Tex.  208 ;  Parker  v.  Parker,  10  id.  86 ;  Rol 
SifUe,  15  id.  312;  Tadlock  y.  EccUs,  20  id.  792;  State  y.  Sh 
id.  404 ;  Breen  y.  Texas  and  Pacific  R.  E.  Co.,  44  id  302: 
▼.  Galveston  County,  45  id.  291;   Oiddings  y.  San  Antonii 
548;  Holden  y.  State,  1  Tex.  Ct  App.  225;  Hasselmeyer  v.  Si 
690;  Ex  parfe  Mabry,  5  id.  93;  English  v.  State,  7  id.  171 
purposes  intended  to  be  effected  by  this  section  were  to  i 
the  incorporation  into  one  bill,  of  provisions  of  a  nature  toti 
verse  and  without  necessary  connection,  with  a  view  to  e 
general  combination  of  the  particular  friends  of  'each  measui 
thereby  secure  their  enactment  when  some  or  all  of  them 
likely  fail  of  becoming  laws  if  left  to  stand  upon  their  own  n 
and  also  the  entrapping  of  legislators  into  the  support  of  a  bil 
which,  by  dexterous  management,  some  insidious  proyisioi 
been  inserted  of  which  the  title  gave  no  intimation.    In  consi 
the  provision,  therefore,  courts  have  almost  uniformly  refuf 
adopt  a  strict  and  literal  construction,  which  would  inevitabl; 
to  the  serious  embarrassment  of  legislation,  and  have  unif 
sustained  legislation  when  the  several  provisions  of  the  a 
fairly  indicated  in  tbe  general  object  as  stated  in  the  title,  ui 
rule  adopted  by  themselves,  giving  to  the  sections  a  broad  ar 
eral  construction.     The  general  purpose  of  the  provision  \i 
accomplished  when  a  law  has  but  one  general  object,  which  is 
indicated  by  its  title,  and  the  generality  of  the  title  is  not  obje 
able  so  long  as  it  is  not  made  a  cover  to  legislation  incongru 
itself,  and  which  by  no  fair  intendment  can  be  considered  ai 
ing  a  necessary  or  proper  connection.     Breen  v.  Texas  and  1 
R.  R.   Co.,  44  Tex.  302;  Oiddings  v.  San  Antonio,  47  id.  5^ 
parte  Mabry,  5  Tex.  CL  App.  93 ;  Railroad  Co.  v.  Potts,  7  In» 
People  v.  Briggs,  50  N.  Y.  553;  Cooley's  Const.  Lim.  141-1 4{ 
Examined  in  the  light  of  these  established  principles,  we  s 
able  to  say  that  the  legislation  in  question  is  violative  of  th 
ticular  provision  of  the  Constitution.     The  general  subject 
act  is  the  levy  and  collection  of  an  occupation  tax  on  the  £ 
spirituous,  vinous,  and  malt  liquors  in  quantities  less  than  a 
and  this  is  cleai*ly  and  expressly  stated  in  the  title.    Estima 
its  title,  it  is  not  an  attempt  to  provide  for  the  levy  and  coUec 


Albrecbt  t.  State. 

»  State  occupntioii  tax  on  tliis  character  of  emplojmeDt,  or  a  coaaty 
occupatioD  ttix,  or  a  muDicipal  occupation  tax,  or  a  special  occapa* 
tion  tax,  but  it  may  well  be  interred,  even  from  the  title,  that  it  was 
ill  contemplation  to  provide  a  gencnil  eystem  of  occupation  taxes 
for  the  State  and  all  its  municipal  subdivigjoiis,  applicable  to  that 
particular  vocation,  separate  and  apart  from  the  general  Ejstem  of 
ad  valorem  taxation  upon  property,  and  the  eyetem  of  license  taxa- 
tion as  pertaining  to  other  arocatione  taxed.  The  title  is  broad 
«nongh  to  comprehend  State,  county,  and  manicipal  occnpatioo 
tuxes,  when  taken  and  construed  with  reference  to  the  express 
language  employed,  and  it  is  only  byinference  in  opposition  to  pod- 
4iTe  terms  that  it  can  be  construed  as  intended  to  apply  exclnsiTelj 
^!to  Stato  taxes  and  no  other.  It  ia  onr  duty  to  give  effect  to  the 
^lain  import  of  legislative  langnage,  which  we  must  assume  was 
not  idly  or  loosely  employed,  rather  than  to  search  for  some  infer- 
-ence  opon  which  to  base  a  construction  in  opposition  to  the  nnmi»> 
itakable  languageof  the  law-making  power.  The  several  provisions 
tof  the  act  in  question  are  sufficiently  indicated  in  its  title  ;  but  if 
'Bome  were  not,  the  only  effect  would  be,  under  the  same  section  of 
the  Constitution,  that  such  as  were  not  so  expressed  would  be  de- 
clared a  nullity,  leaving  tho  remainder  to  stand  as  the  law  of  the 
land.  Const,  art.  3,  %  35.  The  result  would  be  the  same  without 
any  express  constitutional  provision  to  that  effect.  Cooley's  Const 
Lim.  148. 

This  brings  us  to  the  consideration  of  the  objection  that  the  act 
contains  more  than  one  subject,  which  may  be  discussed  and  de- 
termined in  connection  with  another  ground  of  objection,  via.,  the 
undertaking  to  provide  for  the  levy  and  collection  of  a  tax  for  the 
use  of  the  counties,  and  prohibiting  the  collection  of  a  tax  on  the 
same  subject  by  the  counties.  In  so  far  as  that  provieion  is  con- 
cerned which  provides  for  and  regulates  tho  levy  and  collection  of 
taxes  by  the  cities  and  towns  within  the  State,  it  may  be  disposed 
of  here  with  the  single  remark  that  its  validity  can  be  best  de- 
termined when  a  case  is  presented  involving  the  attempt  on  the 
part  of  some  municipal  corporation  to  avail  itself  of  the  privilege 
afforded  by  the  statute,  and  its  resistance  by  due  course  of  law  oo 
the  part  of  some  citizen  directly  interested  in  its  n  on -enforcement 
for  the  purposes  of  this  case,  it  may  be  valid  or  invalid  without 
affecting  in  any  manner  a  right  decision  of  the  questions  presented- 
The  statute  unquestionably  levies  a  tax  for  the  use  of  the  Stats 
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and  also  a  tax  for  the  use  of  the  counties,  and  it  also  prol 
levy  of  a  tax  on  the  same  subject  by  the  county  commi 
courts;  but  this  does  not  render  it  obnoxious  to  constituti 
jection.    These  provisions  are  all  germane  with  each  other, 
all  clearly  included  within  the  general  subject  as  manifested 
enactment,  which  is  the  levy  and  collection  of  occupation  \ 
the  sale  of  spirituous,  vinous,  and  malt  liquors  in  quantit 
than  a  quart.    In  the  adoption  of  the  system  the  legislat 
authorized   to   include  in  the  same  enactment  every  reg 
deemed  essential  to  the  perfection  of  the  system  and  necei 
complete  its  efficiency ;  and  if,  in  their  wisdom,  they  dee 
compatible  with  justice  and  public  policy  to  inhibit  local  autl 
of  the  counties  from  interfering  with  the  operations  of  the  c 
they  were  contriving,  and  from  imposing  additional  burdens 
class  of  citizens  upon  whom  the  system  was  designed  to  o] 
such  regulation  is  as  much  a  part  of  the  general  subject  of  t 
as  those  providing  for  the  levy  and  collection  of  the  tax. 
power  to  levy  and  provide  for  the  collection  of  the  tax  carrie; 
it  the  incidental  power  to  provide,  in  the  same  enactment,  all 
sary  means  for  the  accomplishment  of    the  legislative  pi 
pro]>erly  connected  therewith.     Cooley's  Const.  Lim.  146  ;  £ 
v.Siaie,  7- Tex.  Ct  App.  171. 

It  is  urged  that  the  act,  in  undertaking  to  provide  for  tl : 
and  collection  of  a  tax  for  the  use  of  the  counties,  and  in  prohi 
the  collection  of  a  tax  on  the  same  subject  by  the  counties, 
the  powers  and  duties  of  the  Commissioners'  Courts  of  the  t  : 
counties  in  respect  to  the  management  and  control  of  the  bi  • 
and  affairs  of  their  respective  counties  under  tlie  Constituti(  i 
laws,  and  is  repugnant  to  the  ancient  and  well-established  p  I 
institutions  of  the  State,  by  which  the  people  of  the  several  i 
ties  are  entitled  to  be  taxed  for  county  purposes  by  the  imn  : 
representatives  of  the  respective  counties,  to  wit,  the  Commisf 
Courts,  and  by  no  other  authority.     In  the  grant  of  powers   i 
Constitution  to  the  several  departments  of  government,  the   i 
power  was  devolved  upon  the  legislative  branch.    The  autl  i 
are  abundant  and  uniform  to  the  effect,  that  even  in  the  abs 
an  express  grant,  the  taxing  power  passes  to  the  legislature   i 
the  general  grant  of  legislative  power,  and  that  there  is  no  1  i 
its  exercise  except  the  restrictions  that  may  be  imposed    i 
organic  law.    Cooley  on  Tax.,  3*-i-66.    The  grant  is  sp<'cifi 


us,  and  aboat  as  comprehensive  as  language  can  make  iL  Conet., 
srL  8,  g  17.  Connty  Gommiasioners'  Courts  are  provided  for  in  the 
Conslitution,  but  they  are  invested  only  with  such  powers  and 
jurisdiction  over  all  coanty  business  as  may  bo  conferred  by  tbo 
Constitution  and  laws  of  the  State.  Various  duties  are  devolved 
upon  these  tribunals  by  different  clauses  in  the  Constitation,  bnt 
their  taxing  powers  are  derived  solely  from  statutes,  except  they  are 
constitutedaboardof  equalization  bytbc  Constitntion,  arL  8,  g  18. 

Courts  are  not  authorized  to  hold  a  statute  anoonstitntional, 
merely  because  in  their  opinion  it  may  be  violativeof  public  policy, 
or  contrary  to  what  they  may  esteem  the  geneial  spirit  of  the  Con- 
stitation  or  the  genius  of  our  political  institutions.  When  they 
conclude  that  an  act  of  the  legislature  is  void  by  reason  of  its  qocod- 
Btitutionality,  they  must  be  able  to  point  with  certainty  to  the  exact 
provision  of  organic  law  violated  by  the  enactment  Cooley's  Const. 
Liro.  164-1U9.  Subject  to  the  limitations  of  tho  Conadtation,  the 
local  affairs  of  each  political  subdivision  of  the  State  are  completely 
vithin  the  control  of  tbe  legislature  and  are  creatures  of  its  pleas- 
ure; and  counties  are  perhaps  more  completely  so  than  municipal 
corporations  proper.  So  perfect  is  the  legislative  power  over  coon- 
ties  that  they  exist  only  by  its  sufferance,  and  they  can  exercise  the 
taxing  power  only  when  it  is  delegated  to  them  by  the  legislature 
in  tbe  particular  instance,  and  without  such  legislative  warrant 
their  attempt  to  enforce  taxation  would  prove  futile.  The  power 
to  delegate  uecessarily  implies  the  power  to  withhold,  to  change,  to 
modify  and  to  prohibit,  and  it  is  competent  for  the  legislatnie,  in 
an  emergency,  to  administer  county  affairs  through  agencies  other 
than  those  usually  provided  by  general  statute  or  cnstoin.  Ptopte 
y.  Maltaney,  13  Mich.  500;  HamiUon  v.  St.  Louis  County,  15  Ho. 
aO ;  state  v.  St.  Louis  Cowity,  34  id.  54G ;  People  v.  Draptr,  15 
N.  Y.  S47.  Maxims  and  customs  in  government,  which  have  been 
sanctified  by  age  and  experience,  address  themselves  with  pecoliar 
force  to  the  wisdom  of  tbe  legislature,  and  to  adhere  to  them  as  far 
as  poBsible  is  doubtless  to  keep  in  the  path  of  wisdom  ;  but  they  do 
not  constitute  restrictions  so  as  to  warrant  the  other  departments 
in  ti«Hting  the  exceptions  which  are  made  as  unconstitntionaL 
Cooley's  Const.  Lim.  170. 

The  third  gronnd  of  objection  is  that  the  act  undertakes  to  pro- 
vide for  (he  levy  and  collection  of  a  tax  on  projierty  without  refer- 
ence to  its  value.    If  this  is  true,  in  a  legal  view,  then,  as  has  been 


GALVESTON  TERM,  1880. 


Albrecht  y.  State. 


said  in  argnment,  few  or  none  of  the  taxes  imposed  upon 
tious  are  constitutional.     Taxes  levied  upon  the  occupal 
merchants,    drummers,   photographers,   ship-chandlers,    p 
and  many  others  that  might  be  named,  come  within  thesai 
gory;  and  yet  the  Constitution  expressly  authorizes  the  leg 
to  impose  occupation  taxes,  both  upon  natural  persons  and  c 
tionSy  other  than  municipal,  doing  any  business  in  this  Sta 
places  no  limitation  whatever  upon  the  power,  save  to  requ: 
all  occupation  taxes  shall  be  equal  and  uniform  upon  the  san 
of  subjects  within  the  limits  of  the  authority  levying  the  tj 
no  occupation  tax  shall  be  levied  on  pursuits  agricultural  orm 
caL     Const,  art.  8,  §§  1,  2.     The  right  to  levy  an  occupat 
on  retail  dealers  is  therefore  beyond  question,  and  it  only  i 
to  be  ascertained  if  the  tax  in  question  is  an  occupation  tax. 
the  autliorities  this  seems  to  be  equally  as  clear.     Judge  G 
in  his  work  on  Taxation,  says :  "  The  methods  in  which  b 
shall  be  taxed  are  also  in  the  legislative  discretion.    Th* 
which  are  most  Customary  are  :  1.  On  the  privilege  of  carr] 
the  business.   2.  On  the  amount  of  business  done.    3.  On  th 
profits  of  the  business.    4.  On  the  net  profits,  or  profits  d 
But  the  tax  may  be  measured  by  other  standards,  prescril 
the  purpose,  as  well  as  by  these.     *    *    *    It  is  no  con: 
objection  to  any  such  tax  that  it  duplicates  the  burden  to  t : 
Bon  who  pays  it.    To  tax  a  merchant  upon  his  stocks  as  pro 
and  also  upon  his  gross  sales,  may  seem  burdensome,  but  it 
anconstitntional  when  not  expressly  forbidden  by  theConsti ; 
The  two  taxes  are  not  identical,  and  though  they  may  <i 
unjustly  in  particular  cases,  they  are  supposed  tobeimpon 
cause  the  general  result  is  equal  and  jusf    Cooley  on  Tai 
In  a  recent  well-considered  case  in  Tennessee,  involviii 
power  of  the  legislature  to  impose  an  a4  valorem  tax  upon  th(! 
in  trade  of  a  merchant,  and  also  an  occupation  tax  equal  in  ai 
to  the  ad  valorem  tax.  Chief  Justice  Nicholson,  in  annoi: 
the  opinion  of  the  court  sustaining  the  constitutionality  of  1 1 
commends  the  doctrine  in  Brawn  v.  Maryland,  12  Wheat  4^: 
deduces  clearly  the  distinction  between  the  doctrine  of  thfi 
subsequent  cases  in  the  same  line,  and  cases  like  this  at  bs. 
the  course  of  an  elaborate  and  able  opinion  this  language  oi 
^But  it  is  contended  that  as  an  aJ  valorem  tax  was  assessed  i 
plaintiff's  merchandise,  equal  to  the  tax  on  other  property, : 


Aibrectit  T.  SUM. 

ditional  tax  could  be  assessed  against  him  as  mercbant.  Under 
the  construction  we  hare  placed  upoa  the  Coastitation,  the  legislft- 
ture  had  the  power  to  determiae  the  amount  of  tax  to  be  asaeseed 
upon  the  plaiutiff  as  merchant,  and  also  to  determine  the  manner 
or  mode  in  which  the  tax  should  be  assessed  and  collected.  It  was 
therefore  competent  for  the  legislature  to  provide  that  the  amount 
assessed  upon  the  plaintiff  should  be  ascertained  by  n-iiiiringaa 
amount  equal  to  the  ad  valorem  tav  to  be  assessed  agaiojii  him  aa 
merchant  It  is  the  manner  or  mode  prescribed  for  assessing  the 
tax  on  merchants,  and  falls  clearly  within  the  discretion  conferred 
upon  the  legislatnre,  both  as  to  the  amount  of  the  tax  and  ibe 
manner  of  ascertaining  and  assessing  iL  *  *  *  The  fact  aa- 
enmed  by  the  court  in  Brown  t.  Mart/land  maj  be  conceded  to  bs 
true  in  the  present  case:  that  the  merchant  may,  if  he  choose,  im- 
pose upon  hia  goods  the  additional  license  tax  which  he  is  required 
to  pay,  and  in  that  way  the  selling  price  of  his  goods  may  be  en- 
hanced. In  this  way  the  merchant  becomes  a  tax-gatherer  for  the 
State,  instead  of  a  tax  payer.  It  is  becansc  of  this  power  that  he 
has  to  reimburse  himself  by  adding  his  own  taxes  to  the  price  of 
his  goods,  that  the  merchant  has  at  all  times  been  taxed  nominally 
much  higher  than  those  whose  taxes  depended  on  the  value  of  their 
property.  In  this  way  he  has  been  an  important  financial  agent  of 
the  State,  in  assessing  and  collecting  taxes  from  the  consumers  of 
his  goods.  It  was  reasonable  to  presume  that  itwas  on  account  of  the 
peculiar  nature  of  his  occupation,  and  his  power  to  protect  himself 
from  unjust  taxation  by  distributing  the  bnrden  among  his  custom- 
ers, that  the  framers  of  the  Constitution  of  1834  and  of  1870  expressly 
subjected  the  merchant  to  the  unrestricted  power  of  taxation  by 
the  legislature."  Jenkins  v.  Etein,  8  Heiak.  481  et  teq.  See,  also, 
WalcoU  V.  People,  17  Mich.  %&;  Straub  v.  Gordon,  27  Ark.  625; 
Hodgson  v.  New  Orleans,  21  La.  Ann.  301 ;  BurcH  v.  ifai/or,  e/c, 
12  Oa.  SUC;  Bohler  v.  Schneider,  49  id.  195.  Our  conclnsi»D  ia 
that  the  tax  iti  question  is  a  tax  upon  the  business  of  a  retail  dealer 
in  spirituous,  vinouB,  or  malt  liquors,  and  not  a  tax  npoD  the  prop- 
erty employed  in  such  business. 

It  ia  hardly  necessary  to  discuss  the  remaining  groands  of  objeo 
tion,  to  wit,  that  the  act  levies  a  tax  which,  as  an  occupation  tax, 
is  not  equal  and  uniform  upon  the  same  class  of  subjects,  and  aa- 
dertakes  to  collect  money,  not  as  a  tax,  bat  as  annual  rent  for 
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''registers/'  with  no  provision  for  the  payment  of  said  n 
the  treasury. 

The  class  of  subjects  proposed  to  be  taxed  were  retail 
spirituous,  vinous,  and  malt  liquors,  and  the  provisions  o 
are  made  to  apply  to  all  such  dealers  within  the  limits  c 
thority  levying  the  tax.     That  more  money  may  be  coUei 
one  dealer  than  another  does  not  destroy  the  equality  or  ui 
of  the  system,  within  the  meaning  of  the  Constitution,  bui 
dency  and  effect  is  decidedly  to  the  contrary.    "  Perfectly  e 
uniform  taxation  will  remain  an  unattainable  good  as  lon| 
and  government  and  man  are  imperfect    Approximatioi 
all  that  can  be  had,  and  this  is  remitted  to  the  patriotic  ji 
of  the  law-making  power.    Whether  a  tax  is  just  and  equ£ 
is  not  a  question  of  law.    If  it  were,  courts,  by  adopting  i 
ard  of  rigid  construction,  might  altogether  put  a  stop  to  ti 
for  no  system  ever  devised,  whether  it  related  to  a  tax  on  { 
or  on  business,  or  a  capitation  tax,  ever  in  its  practical  opi 
bore  equally  and  uniformly  on  the  same  class  of  subjects.    ] 
is  such  equality  and  uniformity  as  conforms  to  the  standi 
vided  in  the  Constitution,  or  reasonably  deducible  from  it, 
that  can  be  required.     Teocas  Banking  and  Insurance  Co.  i 
42  Tex.  639;  Younghlood  v.  Sexton,  32  Mich.  414;  Cooley  i 
124-127.     Viewed  in  its  twofold  aspect,  the  law  in  questioi 
from  objection  on  this  account    It  levies  a  specific  occupa  i 
of  ISJO  on  every  dealer  in  the  State,  exempting  no  person  or 
from  its  operation,  and  requires  every  dealer  alike  to  pay 
as  a  prerequisite  to  his  selling,  and   then,  as  if  anticipatii  * 
plaint  that  the  tax  ought  to  have  been  graduated  according 
it  introduces  that  feature  also,  after  a  certain  amount  of  sa  i 
been  made,  and  lays  the  additional  burdens  on  those  of  t 
^  whose  prosperity  in  business  best  enables  them  to  bear  it  Ji  \ 

f  lant  fails  to  bring  himself  within  the  latter  category,  and 

>  that  at  the  time  of  the  prosecution  his  credit  of  $250  had    i 

V  hausted,  and   that  the  State  was  in  fact  collecting  from 

I  money  the  stipulated  excise  on  each  drink  sold,  it  is  hard) 

sary  to  determine  whether  that  feature  of  the  law  is  uniforn 
(  But  we  see  no  objection  to  either,  or  to  both  as  a  whole. 

;  The  "  registers  "  are  a  part  of  the  system  devised  for  th 

calculation  of  the  tax  and  ascertainment  of  the  amount  du( 
^tate  has  a  right  to  levy  and  collect  an  occupation  tax  acco 
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the  amount  of  sates,  as  we  have  seen  it  has,  then  it  was  clearly 
competent  for  it  to  adopt  a  method  for  the  eiiameratioD  of 
the  number  of  drinlcB,  and  to  require  those  ToluntaLiily  en- 
gaging in  the  occnpation  to  bear  the  burden  of  its  collection. 
Had  the  legislature  seen  fit,  it  might  hare  authorized  the  appoint- 
ment of  an  inspector foreach  bar-room  or  becr-saloou,  and  devolved 
upon  him  the  duty  of  keeping  an  account  of  the  sales,  instead  of 
employing  an  automatic  mechauism  for  that  purpose.  And  tbe 
additional  expense  incurred  l>y  the  system  is  more  justly  devolved 
npou  those  wlio  may  choose  to  engage  in  the  special  calling  thui 
upon  the  general  public  at  large. 

With  the  policy  or  impolicy  of  laws,  courts  have  no  concern. 
Their  duty  is  confined  to  a  comparison  of  the  law  with  the  Conati- 
tutiou,  and  if  it  violates  no  provision  of  the  paramount  law,  and 
the  legislature  has  not  in  its  enactment  transcended  the  limits 
fixed  by  the  people  iu  their  sovereign  capacity,  conrta  are  as  power- 
less to  correct  the  evil  supposed  to  follow  the  enactment  of  bad 
laws  as  the  same  number  of  private  individuals.  If  the  particniar 
law  nnder  discussion  is  unjust  or  impolitic,  and  bears  with  nntlae 
weight  npon  any  particular  class  of  citizens,  the  remedy  is  with  the 
people  themselves  iu  their  political  capacity,  and  not  with  the 
courts ;  and  the  duty  of  the  latter  is  ended  when  they  ascertain 
that  the  law  is  within  conetitntionat  limitattoos,  whether  the  enact- 
ment was  an  abuse  of  power  or  not. 

The  judgment  of  the  court  below  ia  in  all  things  affirmed. 

Affirmsd, 


Cox  V.  State. 


(8Tex.CtApp.aiJ 

OHmittal  latt — iridktnunt  —  eonetvtitm  —  "  agatntl  paatt  and  digai^  ^  At 

Slate." 

An  ludictmeDt  oondoding,  "  agn^nat  tbo  peace  aad  dignity  of  dw  ■tatato."  ta 

invalid,  the  Constltntlon  Tequlring  th«  toacliwan,  "aig^Mt  Um  peace  aad 

iliL^'iiily  (if  the  Suie,"  altliougli  irn  L.xceplioQ  was  lakeu  lielow. 


(]' 
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Lfoie  .f  Payne,  Waelder  *  Upson,  John  Ireland  and  J.  W.  Stmf 
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Whit£,  p.  J.     [Omitting  other  matters.]     It  is  a  pro^ 
our  Constitution  that  *^  all  prosccations  shall  be  carried  c 
name  and  by  the  authority  of  'TheState  of  Texas/  and  < 
'against  the  peace  and  dignity  of  the  State.'"    Const,  art 
Our  statute  also  prescribes  the  requisites  to  an  indictment, 
of  which  is  ''That  it  shall  commence  'in  the  name  ano 
authority  of  the  State  of  Texas,* "  and  the  eighth,  "The  ind 
must  conclude  'against  the  peace  and  dignity  of  the  State/' 
Dig.,  art.  2863;  Eev.  Code  Cr.  Proa  art.  420.     The  indicti 
this  case,  both  in  the  copy  set  out  in  the  transcript,  and  in  th 
nal  which  we  have  had  before  us  for  inspection,  concludes  " 
the  peace  and  dignity  of  the  aiatuie,^^  instead  of  "  against  th* 
and  dignity  of  the  State." 

It  has  been  ably  argued  by  the  assistant  attomey-genen 
these  words  are  mere  words  of  form  —  are  not  a  part  of  tl 
stance  of  the  indictment — were  not  a  matter  material  to  be 
by,  and  not  a  part  of  the  finding  of,  the  grand  jury,  but  were 
a  matter  of  pleading ;  that  in  order  to  avail  of  such  defect  an 
tion  to  the  indictment  should  have  been  taken  in  the  court 
and  not  having  been  taken  either  by  exception  or  motion  in 
that  the  verdict  has  cured  the  informality,  and  it  cannot  be  in 
into  or  taken  advantage  of  for  the  first  time  on  appeal.   We  < 
the  question  has  been  one  of  no  little  embarrassment,  and 
research  we  have  spared  no  pains  in  hunting  up  and  collect 
the  authorities  where  the  subject  has  been  discussed  and  2 
cated  in  the  courts  of  this  country.    The  difiSculty  in  ob( 
the  authorities,  for  some  of  which  we  have  had  to  send  outs 
State,  has  occasioned  the  delay  in  the  decision  of  the  cas< 
believe  that  we  have  at  length  consulted  every  case  in  the  ' 
States  wherein  the  question  has  been  reviewed,  so  far  as  the  a 
ties  were  accessible. 

Our  conclusion  is  that  the  previous  decisions  of  the  courts 
State,  which  decisions  have  been  controverted  in  their  appli< 
{  to  the  status  of  this  case,  are  authority  in  point,  and  they, ; 

ing  to  the  view  we  take  of  the  subject,  are  abundantly  sustai 
the  great  weight  of  authority  which  we  propose  to  cite  fror 
fiources,  and  which  establishes  the  proposition  that  whilst  t 
etitutional  requirement  is,  critically  speaking,  matter  of  for 
also  nevertheless  mattrr  of  substance  by  virtue  of  the  fa 
it  is  part  of  the  Constitution,  no  declaratory  portion  of  \vh 


tlie  courts  empowered  with  antliority  to  declare  ouly  formal  when 
the  Uaguage  ia  positive  and  unambiguous.  However  much  we 
miiy  feel  disposed  to  consider  a  matter  prescribed  by  the  Constitu- 
tion ill-advised  or  useless  —  however  much  we  may  bo  inclined  to 
doubt  the  propriety  of  iuserting  into  the  organic,  fundameninl  law 
of  the  State  requisites  of  forms  with  regard  to  procedure  and  prac- 
tice in  Iho  courts  —  the  answer  is,  the  people  themselves,  theaoarce 
of  all  power  and  authority  in  a  republican  goTernment,  have  spoken 
it;  and  with  regard  to  their  ipse  dixit,  when  contained  in  the  Con- 
stitution, which  is  but  the  expression  of  their  sovereign  will,  the 
courts  can  only  bow  in  humble  obedience  and  say  "  ita  est  aeripta." 
If  plain  and  unambiguous,  no  ordinary  rules  of  construction  are  appli< 
cable  to  these  expressions;  their  inherent,  binding  authority  ia 
superior  to  all  ordinary  rules.  As  was  said  by  Mr.  Justice  Emhet, 
and  concurred  in  by  Judge  Coolet:  "It  will  be  found,  npon  TdU 
consideratioii,  to  be  difficult  to  treat  any  constitutional  provisioQ  aa 
merely  directory  and  not  imperative."  People  v.  Lawrence,  36 
Barb.  186;  Cooley's  Const.  Lim.  (3d  ed.)  83. 

In  State  ¥.  Durst,  7  Tex.  74,  the  court  say  :  "  It  will  suffice,  for 
the  disposition  of  this  case,  to  observe  that  it  is  a  positive  require- 
ment of  the  Constitution  thut  the  indictment  conclude 'aguinst 
the  peace  and  dignity  of  the  State.'  Hart.  Dig.  62,  g  d.  It  is 
scarcely  necessary  to  say  that  the  courts  have  no  authority  to  dis- 
pense with  that  which  the  Constitution  requires." 

In  Stale  v.  Sivu,  Chief  Justice  RoBERTa  says:  "The  indictment 
omitted  the  conclusion  required  by  the  Constitution;  'against  the 
peace  and  dignity  of  the  State.'  It  was  excepted  to,  and  set  aside 
by  the  court ;  but  not  on  that  ground.  That  is  not  one  of  the  ex- 
ceptions to  matters  of  enbstanco  specified  in  the  Code  of  Criminal 
Procedure.  In  the  case  or  J5wra<  v.  State,  it  is  said  'the  courts  have 
no  authority  to  dispense  with  that  which  the  Constitution  requires,* 
in  sustaining  an  exception  of  this  kind  made  to  an  indictment.  7 
Tex.  74.  It  has  been  held  to  be  a  fatal  defect,  whether  specially 
excepted  to  or  not.  State  v.  Lopez,  19  Mo. 354;  Sialey.  PembertoM, 
30  id.  376.  It  ia  an  objection  so  obvious  that  if  we  were  in  donbt 
about  sustaining  it  imder  our  Code,  it  would  be  nseless  to  seotl  it 
back  to  be  made  in  the  court  below."  43  Tex.  531.  In  Holden  r. 
Slate,  1  Tex.  Ct.  App.  'i^,  it  was  held  that  an  indictment  wfaicb 
did  not  conclude  "against  the  peace  and  dignity  of  the  State"  warn 
fatally  defective. 
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In  Rice  v.  Statey  4  Heisk.  215,  it  was  hdd  that  ''an  ind 
that  does  not  conclude  'against  the  peace  and  dignity  of  th< 
is  a  nullity.  It  is  a  positive  injunction  of  the  Constitutic 
that  such  shall  be  the  conclusion  of  every  indictment.  It  it 
fore  a  matter  that  cannot  be  affected  by  legislation,  and  $ 
that  cannot  be  ignored  by  the  courts.  An  indictment  "^ 
these  words  is  not  an  accusation  of  crime,  and  not  an  indicti 
the  sense  of  the  Constitution.  No  conviction  upon  such  au 
ment  could  be  jiermitted  to  stand,  and  a  prisoner  cannot  wi 
rights  in  this  respect,  as  it  is  the  imperative  mandate  of  tl 
stitution  that  all  crimes  shall  be  prosecuted  by  presentmeni 
dictment,  and  that  all  indictments  shall  conclude  'agaii 
peace  and  dignity  of  the  State.' "  '*  This  conclusion  *  agai 
peace  and  dignity  of  the  State 'cannot  be  dispensed  wit 
Green's  Or.  Rep.  266.  The  same  doctrine  is  emphatically  d 
in  nompnon  v.  Commonwealth,  20  Oratt  724,  and  Carniy^s 
id.  546. 

In  NicholoB  v.  State,  35  Wis.  308,  the  court  say:  '*The  Co 
tion,  art  7,  §  7,  provides   that   ^all   indictments  shall  co 
against  the  peace  and  dignity  of  the  State.'    This  formula  is 
rhetorical  flourish,  adding  nothing  to  the  substance  of  the  i 
ment,  and  it  is  difficult  to  see  why  the  mandate  for  its  use  ^ 
serted  in  the  Constitution.     Yet  it  is  there,  and  must  be  <• 
We  enforced  obedience  to  it  in  Williams  v.  State,  27  Wis.  4C; 
course  the  accused  cannot  be  possibly  prejudiced  or  in  any  i 
misled  by  the  omission  of  the  formula  from  the  indictment,  f 
use  of  it  is  held  necessary  for  the  sole  reason  that  the  Const 
ordains  that  it  shall  be  used." 

But  a  case  directly  in  point,  and  meeting  the  positions  tal 
the  assistant  attorney-general  in  this  case,  is  Lemons  v.  Peoj: 
Va.  755;  s.  c,  6  Am.  Rep.  293,  where  it  was  held  —  the  indii: 
concluding  ^^  against  the  peace  and  dignity  of  the  State  of  Y\ 
ginia"  —  that  the  indictment  was  not  sufficient.  Further,  as 
concisely  in  the  syllabus,  "When  the  Constitution  of  the  Sti 
quires  an  indictment  to  conclude  in  certain  forms  and  won 
indictment  is  not  good  unless  it  concludes  in  the  exact  langti 
the  Constitution.  And  a  prisoner  failing  to  demur,  or  n 
to  quash,  or  moving  in  arrest  of  judgment,  on  an  indie 
not  in  the  exact  language  of  the  Constitution,  cannot  be  li 
waive   his  right    to  make  objection   to    the  indictment    i 


appellate  coDrt,  the  right  being  a  conetitntiooal  and  not  a  peraonal 
right." 

In  othef  States,  it  has  been  held  that  the  eiact  words  are  not 
necessary  if  words  in  enbstance  and  of  like  import  are  need.  An- 
deraon  v.  State,  5  Ark.  Hi;  Rogers  v.  Commonwealth,  5  S.  &  B.  46i; 
Yancey  v.  Stale,  1  Const.  (S.  G.)  237 ;  CommoruoeaUh  t.  Young,  7 
B.  Monr.  1 ;  State  v.  Johnson,  Walk.  (Miss.)  393 ;  Oreeson  t.  Slate, 
5  How.  (Miss.)  33;  Stale  v.  Foster,  61  Mo.  549;  State  t.  fasn,  10 
N.  H.  347;  Stale  v.  Washington,  1  Bay,  120;  1  Am.  Dec  601; 
State  T.  Antkotty,  1  UcCord,  182.  In  Lopez  v.  State,  19  Mo.  244, 
the  coDolnsion  was  "against  the  peace  of  the  statute,  and  of  the 
statute  in  such  cases  made  and  provided," — a  conclnsioD  Teiy 
similar  to  the  one  in  this  case,  and  the  indictment  was  held  bad. 

Wo  have  found  but  two  cases  where  such  defects  were  held  mere 
matters  of  foim.  In  Cain  v.  State,  7  Blackf.  612,  an  indictment 
concluding  "  against  the  peace  of  the  State  "  was  permitted  by  the 
court  to  be  amended  by  the  prosecuting  officer  so  as  to  read 
"against  the  peace  and  dignity  of  the  State."  The  other  case  is 
that  of  Commonwealth  v.  Paxton,  Court  of  Quarter  Sessions  of 
Chester  County,  Pennsylvania,  published  in  the  L^al  InteUigmteer 
(Philadelphia),  November  14,  1879,  where  it  was  held  that  the 
words  "against  the  peace  and  dignity  of  the  Commonwealth  of 
Pennsylvania  "  are  words  of  form  and  not  of  subatance,  and  that 
the  fact  that  they  are  required  by  the  Constitution  makes  them  no 
less  BO. 

Our  opinion  is  that  the  constitutional  conclnsion  is  one  both  of 
form  and  substance  combined,  substance  because  the  Constitntion 
requires  it;  and  may  be  availed  of  at  any  time. 

For  the  reason  that  illegal  and  inadmissible  evidence  was  allowed 
to  go  to  the  jury,  over  objections  of  defendants,  and  because  the 
indictment  is  fatally  defective,  the  judgment  of  the  ooart  below  ii 
reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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Hatch  y.  Statb. 

(8  Tex.  Ct   App.  416.) 

Criminal  Um — new  trial — etnnmenU  of  puUi6  proMCuior. 

Oa  a  criminal  trial,  the  pablie  proeecntor,  in  addreseing  the  jarj,  d 
defendant  aa  a  "  fellow,"  and  a  "  land  thief,"  and  '*  aa  icailtj  as  h< 
the  prisoner  having  previoiiBly  been  oonTicted  and  got  a  new  trial,  tl 
eator  said  the  new  trial  was  obtained  **  by  a  dodge  and  technical 
boasted  of  his  ability  to  oonyict  him  before  twelve  honest  men 
times  as  he  coald  get  a  new  trial.  The  statnte  forbade  any  alh 
former  conviction.  On  account  of  this  langoage,  the  defendant  b 
victed,  a  new  trial  was  granted,  although  the  trial  judge  had  adi 
the  Jnry  to  disregard  it. 

nOlTVlCTION  of  forgery.    The  opinion  states  the  case. 

WaUonf  Oreen  S  Jlitt,  for  appellant 

Thomas  Ball,  assistant  attorney-general,  for  State. 

Whits,  P.  J.    When  the  case  here  presented  was  before  i 
former  appeal,  it  was  reversed  npon  three  grounds :  1«  The 
of  tho  court  to  grant  the  defendant's  application  for  a  contii  i 
2.  The  refusal  of  the  court  to  give  in  charge  to  the  jury  a 
iustruction  asked  by  defendant.     3.  Tho  overruling  of  defc 
motion  for  a  new  trial.     6  Tex.  Ct  App.  384.    Each  of  thes : 
was  deemed  by  us  of  yital  importance  at  tho  time,  and  a  re* 
the  rulings  upon  them,  as  enunciated  in  the  opinion,  onli 
to  confirm  and  strengthen  the  conviction  then  entertained,  tl 
judgment,  on  account  of  the  gravity  of  these  errors,  was 
and  could  not  and  should  not  have  been  permitted  to  stand. 

We  are  led  to  make  these  remarks  prefatory  to  a  discus 
the  main  error  relied  on  as  ground  of  reversal  of  the  case  • 
second  appeal,  and  which  error  is  pointed  out  in  defendan 
bill  of  exceptions  as  follows,  after  stating  the  case:  "  Be  it  : 
bered,  that  during  the  progress  of  the  trial  of  the  above  <; 
case,  after  the  evidence  had  been  closed,  and  after  the  ju 
been  addresi>ed  by  the  county  attorney,  E.  T.  Moore,  and  hi 
been  addressed  by  W.  M.  Walton,  N.  6.  Shelley,  and  Bever! 
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had  in  the  case  resulting  in  a  reyersal,  I  reproTed  the  oo 
called  him  to  order,  and  I  farther  directed  counsel  to  spc 
evidence  in  the  case,  and  told  the  jary  to  disregard  an 
Statements  made  by  counsel  except  as  the  same  related  tc 
dence,  or  such  as  were  the  deductions  drawn  from  the  ev 
the  case.     E.  B.  Turner,  judge  presiding/" 

Our  statutes  provide  that  where  a  new  trial  has  been  aw 
the  Coart  of  Appeals  the  cause  shall  stand  as  it  would  hi 
in  case  the  new  trial  had  been  granted  in  the  court  belo^ 
Dig.,  art.  3216;  Rev.  Stats.,  Code.  Cr.  Proc,  art  876.    A 
effect  of  a  new  trial  is  to  place  the  cause  in  the  same  poc 
which  it  was  before  any  trial  had  taken  place.     Tlieformet 
iion  shall  be  regarded  as  no  presumption  of  guilt,  nor  s7u 
alluded  to  in  the  argument.^'     Pasc.  Dig.,  art.  3139;  Bev 
Code  Cr.  Proc,  art.  783. 

There  can  be  no  mistake  as  to  the  meaning  of  the  words  i 
the  intention  of  the  legislature  in  prescribing  that  upon  a 
or  new  trial  in  a  criminal  case  a  '^  former  conviction  si 
regarded  as  no  presumption  of  guilt,  nor  shall  it  be  allude 
the  argument^'    Men  are  oftentimes  convicted  illegally, 
contravention  of  some  important  right  conferred  hy  law, 
would  be  not  only  unjust  but  inhuman  to  claim  that  sucl 
yiction  should  weigh  a  single  particle  in  the  estimation  <  I 
guilt  upon  another  trial.     The- fact  that  the  former  convict 
been  set  aside  and  a  new  trial  awarded,  even  if  done  upon  {  : 
merely  ''  technical,''  or  upon  grounds  which  in  the  estimf  : 
some  may  appear  ''  foolish,''  does  not  in  the  slightest  alter 
nor  the  reason  of  the  rule.    Every  defense  which  the  law 
to  a  party  charged  with  crime,  every  shield  which  the  State 
around  a  citizen  when  she  seeks  to  hold  him  amenable  to 
lated  law,  every  right  guaranteed  to  him,  are  in  a  certain  se 
to  a  certain  extent  '^  technical,"  and  may,  in  the  estimi 
some,  be  mere  "  stumbling-blocks  "  in  the  way  of  justice,  an< 
'  ishness  "  in  the  way  of  a  speedy  enforcement  of  the  law,  juc 

(  doctrines  of  Christianity  at  first  were  to  the  Jews  a  stumblir 

*  and  to  the  Greeks  foolishness.    Yet  they  are  rights,  nevei 

^  such  as  a  defendant  may  always  take  advantage  of  so  Ion, 

^  law  recognizes  his  right  to  do  so,  and  any  attempt  to  abr 

I  deprive  him  of  them  is  itself  a  violation  of  law,  because  th( 

P  much  a  part  and  parcel  of  the  law  of  criminal  procedure 
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crime  defined  and  paniBhrnent  denounced.  "Uence  it  is,"  says 
Mr.  Bishop,  "  that  before  any  person  can  be  made  to  anffer  for  a 
crime  he  muBt  be  caught  and  held  in  the  exact  meshca  which  the 
lav  has  provided;  or,  in  other  words,he  mnst  be  proceeded  against 
Btep  by  Bt«p,  according  to  the  rules  of  procedure  vbicb  the  law  has 
ordained.  It  ia  of  no  avail  to  proceed  against  him  according  to 
other  and  better  rales;  the  lav's  rules  must  be  pnrsncd,  or  the 
law's  penalties  cannot  be  imposed  npon  him  for  his  crime."  1  Biah. 
Cr.  Proc.  (2d  ed.),  §  89. 

A  defendant  has  the  right  to  avail  himself  of  every  "technical," 
as  well  as  substantial,  right  which  tho  law  accords  bint.  And  "  with 
every  disposition  on  the  part  of  judges  to  enforce  the  law,"  bo  as  to 
render  certain  the  guilt  of  those  convicted,  "the  effort  freqnently 
fails  because  something  is  done  or  omitted  which  contravenes  some 
arbitrary  or  technical  right  of  the  prisoner.  Courts  have  no  power 
in  criminal  cases  to  aflSrm  a  judgment  merely  because  the  judges 
arc  persuaded  that  u]>on  the  merits  of  the  case  the  judgment  ia 
right.  I(  any  error  intervenes  in  the  proceeding,  it  \g  presumed  to 
be  injurious  to  the  prisoner,  and  generally  he  is  entitled  to  a  reversal 
of  the  judgment;  for  it  is  his  constitutional  privilege  to  stand 
upon  his  strict  legal  rights,  and  to  be  tried  according  to  law.  And 
yet  it  very  often  happens  that  the  matter  of  exception  taken  by 
him  serves  no  other  purpose  than  to  defeat  justice."  People  t. 
WUliams,  18  Cal.  1S7. 

In  almost  nino  cases  out  of  every  ten,  prosecuting  officers,  cap- 
ried  away  by  their  zeal  to  convict,  are  themselves  to  blame  that 
mere  technical  eiTora,  sufficient  to  render  necessary  a  reversal  of  a 
cause,  are  suffered  to  inject  ihemselvea  into  the  proceedings  on  the 
trial.  A  more  notable  illustration  of  llio  truth  of  this  assertion 
could  scarcely  be  found  than  that  exhibited  in  defendant's  first  bill 
of  exceptions,  copied  above.  It  may  be,  aa  \vc  inferwas  his  opinion 
from  tlio  esplunatioiis furnished  us  by  tlio  presiding  judge,  that  lli'' 
skillful  coun»;cl  for  defendant,  by  eucli  constant  interruptions  ami 
objections,  had  the  purpose  in  view,  and  wtro  seeking  to  entrap  tlie 
able  counsel  employed  in  the  pruseculion  by  the  State  into  some 
such  intemperance  of  language  and  gross  violation  of  the  law  aa 
was  indulged  in  by  him.  He  should  have  been  on  his  guard  against, 
and  prepared  to  resist,  all  such  attempts.  Instead,  however, —  aud 
no  doubt,  as  wo  infer  from  the  learned  judge's  explanation,  by  way, 
it  seems  to  us,  of  apology  for  him, —  he  was  by  such  arts  and  device! 
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(which,   by  the  by,  his  honor  should  have  protected  him 
goaded  into  a  perfect  frenzy  of  irritation,  which  for  the 
rendered  him  wholly  oblivious  or  totally  reckless  of  the  cons 
to  follow.     Still,  this  does  not  extenuate  or  excuse  the  error. 
for  the  defendant,  though  such  a  course  is  not  to  be  com 
can  scarcely  be  blamed  if  by  such  means,  when  permitted 
court,  they  are  enabled  so  easily  to  succeed  in  the  accompl 
of  their  intended  purpose.    An  attorney  for  the  defense 
right,  when  permitted  to  do  so  by  the  court,  to  use  all  the  n 
his  power,  consistent  with  law  and  professional  propriety,  tc 
his  client's  acquittal.    Mr.  Bishop  says:    ^^  There  is  no  hig 
ligation  resting  on  man,  than  that  which  sometimes  compels  a 
to  use  bis  legal  powers  for  the  defense  of  one  whose  course 
he  loathes,  and  whom  he  deems  guilty  of  the  very  crime  of 
he  seeks  to  obtain  an  acquittal.     The  right  of  every  persoi 
unpunished  until  not  only  the  crime  has  been  committed, 
has  been  formally  convicted  of  it,  after  making  every  defense 
any  other  person  is  entitled  to  make,  is  one  of  the  main  pill 
which  rest  our  liberty,  and  our  security  in  the  pursuit  of  happ 
1  Bish.  Cr.  Proa,  §  309. 

It  was  the  duty  of  the  court  to  protect  the  prosecuting 

from  snch  frequent  and  unnecessary  interruptions  of  counsc] 

to  the  extent  of  using  his  full  power  in  the  premises  if  nee 

to  prevent  it.    But  here  it  does  not  appear  either  that  the 

claimed  or  the  court  interposed  to  protect  him  from  th( 

terrnptions.    That  counsel  for  the  defense  had  the  right  to 

and  reserve  a  bill  of  exceptions  to  any  argument  made  ' 

prosecuting  officer  upon  facts  not  in  evidence,  will  not,  ¥ 

pose,  be  for  a  moment   questioned.     This  is  all  which  t 

of  exceptions  discloses  he  was  proposing  to  do,  when  the  vel 

and  vituperative  language   complained  of  was  indulged  ii 

regard  to  the  former  trial  and  conviction.     The  judge  sa; 

when  allnsion  was  made  to  the  former  trial  he  reproved  coum 

called  him  to  order.    This,  however,  does  not  appear  to  ha 

the  desired  effect,  if  indeed  any  effect  at  all ;  on  the  contn 

iterates  and  reiterates  what  he  has  already  said,  and  adds  la: 

much  more  reprehensible,  if  possible,  in  his  denunciation  1 

the  prisoner  and  the  former  reversal  of  his  case,  and  agai 

antly  tramples  under  foot  the  statute,  which,  as  we  hav< 

expressly  prohibits  any  and  all  such  allusions. 


This  statute  either  meana  Bomething  or  it  means  nothing.  If  it 
means  ttay  thing,  then  its  violation  is  an  injnrj  done  to  the  rights 
of  the  defendant,  for  vhich  the  judgment  in  this  case  should  and 
mnst  be  reversed. 

It  was  said  bj  the  court  in  Tucker  y.  Henniker,  41  K.  H.  317  : 
'  It  is  irregular  and  illegal  for  counsel  to  comment  upon  facta  not 
proven  before  the  juiy  as  true,  and  not  legally  competent  and  ad- 
tniasible  as  evidence.  The  counsel  represents  and  isa  substitata 
for  his  client;  whatever  therefore  the  client  may  do  in  the  maD> 
agement  of  his  case  may  be  done  by  his  counsel.  The  largent  and 
most  liberal  freedom  of  speech  is  allowed,  and  the  law  protects  him 
in  it.  The  right  of  discussing  the  merits  of  the  cause,  both  as  to 
the  law  and  the  facts,  is  unabridged.  The  range  of  discussion  is 
wide.  He  may  be  heard  in  argument  upon  every  question  of  law. 
In  his  addresses  to  the  Jury  it  is  his  privilege  to  descant  upon  the 
facts  proved  or  admitted  in  the  pleadings  ;  to  arraign  Uie  conduct 
of  parties;  impugn,  excuse,  justify,  or  condemn  motives,  so  far  as 
they  are  developed  in  evidence;  assail  the  credibility  of  witnesses 
when  it  is  impeached  by  direct  evidence,  or  by  the  inconsistency  or 
incoherence  of  their  testimony,  their  manner  of  testifying,  their 
uppearance  on  the  stand,  or  by  circumstances.  Hid  illustratioDS 
may  be  as  various  as  the  resources  of  his  genius ;  his  argumentA- 
Jion  as  fnli  and  profound  as  his  learning  can  make  it ;  and  he  may, 
if  he  will,  give  play  to  his  wit,  or  wings  to  his  imagination. 

"  To  bis  freedom  of  speech,  however,  there  are  some  limitations. 
His  manner  must  be  decorous.  All  courts  have  power  to  protect 
themselves  from  contempt,  and  indecency  in  words  or  sentiment  is 
contempt.  •  *  *  When  counsel  are  permitted  to  state  facts  in 
argument  and  to  comment  upon  them,  the  usage  of  conrta  r^u- 
lating  trials  is  departed  from,  the  laws  of  evidence  are  violated,  and 
the  full  benefit  of  trial  by  jury  is  denied." 

And  so  in  Brown  v.  Stouie/ord,  44  Wis.  233 ;  s.  a,  38  Am.  Bep. 
S8S,  the  following  appropriate  language  upon  this  subject  is  used 
by  the  court: 

"The  profession  of  the  law  is  instituted  for  the  administration 
of  justice.  The  duties  of  the  bench  and  bar  differ  in  kind,  not  ia 
purpose.  The  duty  of  both  alike  is  to  establish  the  truth  and  to 
apply  the  law  to  it  It  is  essential  to  the  proper  administration  of 
justice,  frail  and  uncertain  at  the  best,  that  all  that  can  be  said  for 
each  party,  in  the  determination  of  tact  and  taw,  should  be  heard. 
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ForeQsio  strife  is  but  a  method,  and  a  mighty  one,  to  ascer 
truth,  and  the  law  governing  the  truth.  It  is  the  dut] 
counsel  to  make  the  most  of  the  case  which  his  client  ii 
give  him  ;  but  counsel  is  out  of  his  duty  and  his  right,  and 
of  the  principle  and  object  of  his  profession,  when  he  trayel 
his  client's  case  and  assumes  to  supply  its  deficiencies.  T! 
is  it  that  the  nice  sense  of  the  profession  regards  with  such 
and  ayersion  the  testimony  of  a  lawyer  in  favor  of  his  clien 
the  duty  and  right  of  counsel  to  indulge  in  all  fair  argui 
favor  of  the  right  of  his  client ;  but  he  is  outside  of  his  d 
his  right  when  he  appeals  to  prejudice  irrelevant  to  tl 
Properly,  prejudice  has  no  more  sanction  at  the  bar  than 
bench.  But  an  advocate  may  make  himself  the  alter  eg 
client,  and  indulge  in  prejudice  in  his  favor.  He  may  eve 
his  client's  prejudices  against  his  adversary,  as  far  as  they 
the  facts  in  the  case.  But  he  has  neither  the  duty  nor  i 
appeal  to  prejudices,  just  or  unjust,  against  the  adversary 
the  very  case  he  has  to  try.  The  very  fullest  freedom  of 
within  the  duty  of  his  profession,  should  be  accorded  to  c 
but  it  is  license,  not  freedom  of  speech,  to  travel  out  of  the 
basing  his  argument  on  facts  not  appearing,  and  appealing  t( 
dices  irrelevant  to  the  case  and  outside  of  the  proof." 

We  might  cite  many  other  authorities  to  the  same  effc : 
will  content  ourselves  with  making  the  following  extract  fr  ) 
opinion  of  our  Supreme  Court  in  Thompson  v.  State.    Moc  i 
commenting  upon  the  character  of  discussion  indulged  in  I 
district  attorney  in  his  concluding  address  to  the  jury,  says 
deem  it,  however,  of  sufSciently  grave  importance,  and  so  I 
objectionable,  as  to  require  the  decided  condemnation  of  the 
Zeal  in  behalf  of  their  client  or  desire  for  success  should 
induce  counsel  in  civil  causes,  much  less  those  representii  i 
State  in  criminal  cases,  to  permit  themselves  to  endeavor  to  i 
a  verdict  by  arguments  based  upon  any  other  than  the  facts 
case,  and  the  conclusions  legitimately  deduoible  from  the  law 
cable  to  them.''    43  Tex.  268. 

We  do  not  propose  to  discuss  any  of  the  other  errors  comj ' 
of,  they  not  being  in  our  opinion  of  vital  or  material  impo ' 
The  first  portion  of  the  charge  of  the  court,  in  so  far  as  it  tr; 
the  making  and  forging  of  the  instrument,  may  be  calouh. 
confuse  and  mislead  the  jury,  though  in  applying  the  law  di 
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to  the  case  the  court  did  limit  their  investigation  to  the  cha^of 
oitteriDg  the  fofged  instrumeDt,  that  being  the  crime  for  which  the 
£tate  claimed  a  oonviction.  Art.  439,  Penal  Code,  is  hardly  appli- 
cable to  s  oharge  of  Dttering  a  forged  instmment. 

The  jodgment  of  the  court  is  reversed  and  the  canse  remanded 
<or  a  new  trial,  becauBe  of  the  character  and  course  of  argnment 
■adolged  in  hj  the  oonnsel  in  the  closing  address  to  the  jai;. 

Baoerged  and  rmumdti. 


0\A.SBS 


SUPREME  COURT  OF  APPEi! 


OF 


VTEGINIA. 


Oalhouk  y.  Williams. 

m  Gntt.  18.) 

S^DtmpUan  ^^homutead  —  *'  hauMhold&r  or  head  of  afamSp.*' 

An  unmarried  man,  keeping  boose  and  having  bis  farm  hands  living  in 
hat  haTing  no  children  or  other  persons  dependent  on  him  living  ^ 
is  not  a  **  hoofeholder  or  head  of  a  family  **  entitled  to  a  bomeeteac 
tlon.* 

SUIT  to  subject  land  to  a  judgment  Defense  of  hoi 
exemption.  Defendant  was  unmarried,  a  farmer,  an 
house,  but  had  no  person  living  with  him  except  his  farm 
The  phdntiff  had  judgment  below. 

A.  0.  Pendleton,  for  appellant. 

OUmore  £  Penny  for  appellee. 

Akdbbsok',  J.     The  homestead  article  of  the  Constitui 
Virginia  das  been  judicially  construed,  both  by  the  Fedei 
State  courts,  to  confer  a  personal  privilege  upon  the  '*  hous< 
or  head  of  a  family/'  and  the  question  and  only  question 
case  is,  Is  the  appellant  who  claims  the  benefit  of  this  provi 

•SeeJeaceT.  Olc(Hd^<90IU.  «S0),88Ain.  Rep.  27  andnote^SO. 
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correspondence  by  letter.  What  is  more  usual  than  to  sen 
of  regard  or  affection  by  the  writer  to  the  household  ?  Sue 
are  universally  meant  for  the  family  —  the  inmates  of 
And  if  the]/^  constitute  the  household,  who  can  be  mea 
''hooaeholder''  but  the  "head  of  the  family?"    But 
hold  that  by  the  "  householder"  is  meant  the  head  of  a : 
do  not  mean  to  say  that  every  head  of  a  family  must  be,  n 
a  householder. 

Bat  the  whole  scope  of  the  article  shows  that  the  pri 
intended  not  so  much  for  the  beneflt  of  the  person  to  i 
given,  as  for  the  benefit  of  his  family ;  to  enable  the  persoi 
it  is  giyen  to  use  it  to  save  his  family  from  suffering  and  v 
this  end,  it  was  necessary  that  the  head  of  the  family  sh< 
the   power  to  shield  a  portion  of  his  property  from  levy 
under  execution  or  distress,  or  other  process.     In  8hipe  ^ 
28  Oratt  716,  733,  Judge  Staples  remarked  ^'that  no  one 
into  the  provision  of  our  Constitution,  and  the  adjudicai 
of  other  States,  and  fail  to  see  that  the  primary  object  is  t 
for  the  family.    As  was  said  by  the  Supreme  Court  of 
Sears  y.  Hanks,  14  Ohio  St  498,  501,  the  humane  poli 
homestead  act  seeks  not  the  protection  of  the  debtor,  but : 
is  to  protect  his  family  from  the  inhumanity  which  woul  I 
its  dependent  members  of  a  home." 

That  such  was  the  intention  of  the  f ramers  of  our  Com  i 
to  this  end,  to  confer  the  privilege  upon  a  person  who  had  i 
and  not  upon  the  mere  occupier  of  a  house,  I  think  if 
shown  by  the  5th  section  of  the  article,  which  provides 
general  assembly  "  shall  prescribe  in  what  manner,  and 
condidons,  the  said  householder  or  head  of  a  family  shi  I 
after  set  apart  and  hold  for  himself  and  family/'  etc.,  *'  i 
in  its  discretion  determine  in  what  noanner  and  on  what  c 
he  may  thereafter  hold  for  the  benefit  of  himself  and  fa  \ 
/  think  this  language  plainly  shows  that  the  householder  i 

\{  was  one  who  had  a  family. 

y.  Indeed,  the  whole  theory  and  policy  of  the  homestead  ii 

upon  the  principle  that  there  is  a  natural  and  moral  obli|  i 
the  head  of  a  family  to  provide  for  the  support  of  his  i 
children  and  other  persons  dependent  on  him,  toward 
stands  almost  in  loco  parentis,  which  is,  if  not  paramouni 
his  obligation  to  pay  his  debts.     Whether  it  is  sound  in    i 
>  Vol.  XXXI 7  — 96 
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not,  ia  not  the  question.  It  is  evidentlj  the  ground  upon  which 
the  homestead  was  made  a  constitational  proTision,  aa  I  tiiink  ths 
debates  in  the  convention  which  framed  it  will  show. 

The  family  may  consist  of  a  wife  and  children,  or  ef  other  per* 
sons,  who  mayatand  in  a  state  of  dependence  in  the  family  relation; 
or  it  may  consist  of  persons  standing  in  either  of  these  relations  to 
the  head  of  the  family,  whether  the  father,  or  mother,  or  a  brother, 
or  a  sister,  or  other  relation,  is  the  head ;  but  they  mnst  be  persona 
who  are  dependent,  in  some  measure,  on  the  head  for  aapport,  and 
who  have  an  interest  in  his  holding  his  property,  and  would  be 
prejudiced  by  its  eeiznre  and  sale  under  execution,  or  other  prooaaa, 
and  who  would  be  benefitted  by  its  exemption. 

The  foregoing  riew  I  think  is  supported  by  a  fur  and  libenl 
oonatmctioa  of  the  homestead  article  of  the  Constitution,  aooording 
to  the  intent  of  its  framers,  as  gathered  from  its  Ungnage  and  its 
general  scope,  and  the  object  sought  to  be  attuned.  And  it  ia  in 
harmony  with  the  adjudications  on  the  subjecL  In  Botom  t.  Witi, 
19  Wend.  476,  the  court  said  "  the  statate  declares  that  the  follow- 
ing property  when  owned  by  any  person  being  a  bonaeholder  shall 
be  exempt  from  execution,"  etc.,  and  in  determining  what  waa 
meant  by  the  word  "householder"  in  that  statute,  said  it** means 
the  head,  masters  or  person  who  has  the  charge  of,  and  providet 
for  a  family." 

The  terms  "  householder,"  and  master,  or  chief  of  a  family  are 
used  interchangeably,  as  meaning  the  same  thing.  In  Thompson 
on  Homestead,  g  66,  it  is  said  "If  a  person  professes  the  character 
of  a  honaeholder  —  that  is,  if  he  is  the  master  or  chief  of  a  familyi 
be  does  not  lose  it  by  his  temporarily  ceasing  to  keep  house." 

The  Conatitntion  of  Qeorgia,  adopted  in  1868,  guanutees  a 
homestead  to  each  "bead  of  a  family,"  or  guardian,  or  trustee  of  a 
family  of  minor  children.  And  the  Supreme  Court  of  the  State 
held,  that  a  single  man,  having  no  person  dependent  on  him  for  a 
support,  is  not  within  the  meaning  of  this  provision  "  the  head  of 
a  family."  Thompson  on  Homestead  and  Exceptions,  citing  JbynA 
T.  Pace,  40  Qa.  173.  What  constitutes  a  family  was  sonaidered 
with  reference  to  the  Texas  Constitution  of  1845  and  1866,  provid- 
ing for  the  exemption  from  forced  sale  of  property  of  "  all  heads  of 
families,"  etc  It  waa  held  that  the  term  family  waa  used  in  its 
generic  sense,  embracing  a  honaehold  composed  of  parents  and 
obildren,  or  other  relatives,  or  domestics  and  aerranta ;  in  short 
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every  collective  body  of  persons,  living  together  within 
cnrtilage,  subsisting  in  common,  directing  their  attention 
mon  object  —  promotion  of  their  mutual  interests  and  so( 
ness.    Id.  §  44,  citing  Wilsoii  v.  Cochran^  31  Tex.  677. 

The  duty  to  support  is  also  made  the  test     He  upon 
law  imposes  such  a  duty,  growing  out  of  staius^  and  not  oi 
tract,  and  the  persons  to  whom  he  owes  this  duty,  if  dw< 
gether  in  a  domestic  establishment,  constitute  a  family  of 
is  the  head«     Id.  §  45,  citing  Whaler  v.  Oadman^  11  I< 
Marsh  y.  La%$nhy,  41  Oa.  153;  SdOee  y.  Waters,  17  Ala.  4 
derlin  y.  Sandsrlin^s  Adm'r,  1  Swan,  441.     The  writer 
oonrts  have  adopted  the  more  humane  rule,  that  a  moral 
the  managing  member  of  the  domestic  association  to  suf 
others,  or  some  of  them,  will  be  suflSciont  to  constitute  the 
tion  a  family,  and  the  manager  of  it  the  head  of  a  family. 
There  are  cases  which  say  that  to  constitute  a  family  wi 
meaning  of  such  statutes  there  must  be  a  condition  of  depc 
and  not  a  mere  aggregation  of  individuals.     Id.  §  46. 

The  relation  of  master  and  servant,  or  more  properly  s] 
of  employer  and  employee,  as  it  ordinarily  exists  in  this  < 
does  not  constitute  a  family.     And  therefore  a  single  man, 
no  other  persons  living  with  him  than  servants  and  empl : 
not  the  head  of  a  family,  within  the  meaning  of  statutes    ; 
homestead  exemptions.    Id.  §  47,  citing  OartUy  v.  Du  Bose, 
493;  CaUiOun  v.  JfcLmdeny  42  Ga.  405.    The  adjudication  : 
of  the  States  of  the  Union,  to  which  I  have  referred,  ar 
taken  from  the  citations  of  Mr.  Thompson's  works  on  Hoi  i 
and  Exemptions,  not  having  access  here  to  the  books  in  w  i 
cases  are  reported.    Although  I  do  not  mean  to  express  a  < 
renoe  in  all  they  say,  I  rely  upon  them  so  far  as  they  ar 
mony  with  the  views  I  have  presented  in  relation  to  the  i 
constitutional  homestead  provision. 

It  now  only  remains  briefly  to  apply  these  doctrines  to  . 
in  hand.  Was  the  appellant  a  **  householder ''  or  "  head  of  f  I 
in  the  sense  in  which  those  terms  are  used  in  the  Gonstitu  i 
He  had  lived  upon  his  own  land  for  about  eighteen  ye  i 
was  never  married.  On  the  17th  of  February,  1858, 1  i 
and  mother  conveyed  to  him  a  tract  of  one  hundred  acres  i 
in  consideration  that  he  would  support  them  during  theii 
lives ;  and  they  soon  after  left  their  own  house,  and  cam 


Cftllioim  y.  WUlbuns. 

vith  him.  But  both  of  them  died,  and  he  occupied  the  honw 
alone,  no  one  living  vith  him  except  hie  employees.  He  olaima  the 
right  to  hold  his  property  as  a  homestead,  which  he  values  at 
11,680 — probably  all  he  owns  —  and  which  is  a  very  low  valnatioa, 
if  his  estimate  of  the  valne  of  the  land  is  proportioned  to  ite  T«ftl 
valne,  in  the  same  ratio  of  his  estimate  of  bis  personal  property  to  its 
real  yalne.  He,  an  nnmamed  man,  withont  a  family  lo  provide  for, 
and  no  one  dependent  on  him  for  support,  seeks  to  hold  all  this 
property  under  the  homestead,  to  avoid  the  payment  of  an  honest 
debt  of  the  inconsiderable  amount  of  tH5,  and  interest  an  it  from 
the  I6th  of  November,  1874,  and  17,20  costs.  I  ^reewith  the 
judge  of  the  Circuit  Gonrt  of  Smythe  county,  that  it  cannot  be 
done  —  that  the  homestead  was  not  designed  to  enable  a  man  who 
had  neither  wife,  nor  children,  nor  others  dependent  on  him,  to 
withhold  hi<9  property,  on  the  faith  of  which  ho  had  contract^  a 
debt,  from  in  payment,  which  he  waa  in  common  honeaty  bound 
to  pay;  and  thus  to  take  his  neighbor's  property,  or  services,  under 
a  promise  to  pay  for  them,  and  then  force  him  to  lose  them, 
although  fully  able  to  pay  for  them.  For  such  an  act  he  cannot 
offer  the  plea,  upon  which  the  right  of  the  homestead  is  claimed, 
that  he  has  a  wife,  or  children,  or  a  family  of  poor  and  needy  per- 
sons, who  are  dependent  on  him,  and  have  claims  on  him,  and  for 
whose  support  a  monil  obligation  rests  on  him. 

He  can  make  no  such  pica ;  and  therefore  the  homestead  provision 
waa  not  designed  for  him.  For  the  care  of  a  widow  who  is  child- 
less and  lives  alone,  whose  husband  died  withont  having  a  home- 
stead assigned  to  him  in  his  life-time,  we  refer  to  chapter  183  of 
the  Code  of  1873,  §  10  ;  not  intending  now  to  indicate  any  opinion 
as  to  the  proper  construction  of  said  section,  ns  no  question  arises 
upon  it  in  this  case. 

In  reaching  our  conclusions,  we  have  not  been  nnmindful  of  sec- 
tion 7  of  the  homestead  article  of  the  Constitution,  which  requires 
that  the  provisions  of  said  article  "shall  be  construed  liberally,  to 
the  end  that  all  the  intents  thereof  may  be  folly  and  perfectlv  car- 
ried out;"  and  have  endeavored  to  give  such  a  liberal  construction 
to  it  as  will  give  effect  to  the  intention  of  its  framera. 

For  the  foregoing  reasons,  I  am  of  opinion  to  affirm  the  decree 
of  the  Circuit  Court,  with  costs. 

The  other  jndges  concurred. 

Decree  affirmed. 
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Action — forlfreachof  marriage  promise  againet  pramteM^e  adndri 

An  action  for  breach  of  promiflo  of  marriage  will  not  lie  against  th< 

representative  of  the  promisor.* 

ACTION  against  the  administrator  of  Isaiah  F.  Orabb,  < 
for  a  breach  of  promise  of  marriage,  made  by  the  dec 
the  plaintiff  in  his  1ifo*time.  No  special  damages  were 
The  defendant  demurred,  but  the  court  overruled  the  d 
and  the  plaintiff  had  a  verdict  and  judgment. 

O,  J,  Holbrook  and  R.  C.  Kefit,  for  appellant. 
J.  H.  Oilmore  and  O.  B.  Thonias,  for  appellee. 

Staples,  J.  The  only  question  to  be  decided  in  this 
whether  an  action  for  a  breach  of  promise  of  marriage  lies 
the  personal  representative  of  the  promisor. 

The  counsel  for  the  defendant  in  error  insist  that  at 
law  the  personal  representative  may  sue  and  be  sued  upon  \ 
tracts  of  the  deceased,  especially  where  the  breach  has  been :  i 
in  the  life-time  of  the  parties,  and  that  a  contract  founO  : 
promise  of  marriage  is  no  exception  to  the  rule.    They  fui ; 
sist  that  if  they  are  mistaken  in  this  view  and  the  actioi 
maintainable  according  to  the  rules  of  common  law,  it  \\ 
provided  for  by  statute. 

These  two  propositions  may  be  considered  in  the  order  i  i 
they  are  stated.  At  common  law,  if  an  injury  was  done  i  i 
the  person  or  property  of  another,  for  which  damages  could 
recovered  in  satisfaction,  the  action  died  with  the  person  t : 
or  by  whom  the  wrong  was  done.  In  other  words,  where  the  : 
tion  imputed  a  tort  to  the  person  or  pro])orty  of  another,  i 
plea  must  have  been  not  guilty,  the  maxim  was  actio  pc\ 
morilur  cum  pernona.  According  to  the  earlier  anthorit 
maxim  of  the  common  law  is  onlv  to  be  understood  of  a  t: 


•  See  Frict  v.  I^icc  (75  N.  Y.  244),  81  Am.  Rep.  463. 


biul  no  application  to  causes  of  action  arislDg  apon  contract, 
especially  if  broken  in  the  lire-time  of  the  decedent. 

The  propoaiiion  that  the  personal  representative  is  liable  upon 
every  contract  of  the  deceased  was,  however,  always  to  be  understood 
as  not  applying  to  those  cases  in  which  the  damage  consisted  in 
the  personal  eaffering  of  the  deceased,  or  in  a  personal  wrong  done 
by  him,  nnless,  indeed,  some  injury  to  the  persontil  estate  could  be 
stated  on  the  record.  So  that  whenever  the  injury  is  merely  per- 
sonal, whether  resnlting  from  breach  of  contract  or  from  tort,  the 
maxim,  actio  pereonalis  morilur  cum  persona  prevails.  3  Williams 
on  Kxrs.  bottom  pp.  786,  787-790;  4  Minor  InaL,  Part  I,  pp.  793-4; 
Broom's  Leg.  Max.  side  pp.  907,  908,  909,  910;  Whart,  L^l  Max. 
19. 

One  of  the  earliest  cases  on  this  subject  is  that  of  Chamderlain 
v.  WilUamaoti,  2  M.  &  S.  408,  in  which  it  vas  held  that  an  admin- 
istrator cannot  maintain  an  action  for  a  breach  of  promise  to  the 
plaintiffs  intestate  whero  no  special  damage  is  alleged.  This  case 
has  always  been  recognized  as  a  leading  one.  Lord  Ellkkbobouoh 
took  time  to  examine  the  decisions,  and  afterward  delivered  a  care- 
fnlly  prepared  opinion.  He  said  "  the  action  was  novel  in  its  kind, 
and  not  an  instance  had  been  cit«d  or  suggested  in  the  argument 
ot  its  having  been  maintained,  nor  had  he  been  able  to  discover  any 
hy  his  own  rescarchua  or  inquiries;  and  yet  frequent  occasions  must 
have  arisen  for  bringing  such  actions,"  He  further  said,  "  execntors 
and  administrators  are  the  representatives  of  the  temporal  property 
—  that  is,  the  debts  and  goods  —  of  the  deceased;  bnt  not  of  their 
wrongs,  except  where  these  wrongs  operate  to  the  temporal  injury  of 
the  personal  estate, "  Where  the  damage  done  to  the  pergonal  estate 
can  be  stated  on  the  record,  that  involves  a  different  question.  If 
this  action  oe  maintainable,  then  everyaction  founded  on  an  implied 
promieo  to  a  testator,  where  the  damage  consista  in  the  previons  per- 
sonal Euffcnng  of  the  testator,  would  be  also  maintainable  by  the 
executor  or  administrator.  All  injuries  affecting  the  life  or  health 
of  the  deceased,  soch  as  arise  out  of  the  unskillful  ness  of  medical 
practitioners,  the  imprisonment  of  a  party  brought  on  by  the  negli- 
gence of  his  attorney  —  all  these  would  be  breaches  of  the  implied 
promise  by  the  persona  employed  to  exhibit  a  proper  skill  and  atten- 
tion. He  was  not  aware,  howeTer,  of  any  attempt  on  the  part  of 
the  ezecntor  or  administrator  to  maintain  an  action  in  toij  ehcb 
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This  opinion  of  Lord  Ellenborouoh  was  delivered  i 
sixty  years  ago.    The  researches  of  counsel  have  not  | 
case  daring  all  the  intervening  period  controverting  the  < 
the  conclusions  in  C7iamberlain  v.  Williamson.    On  the  o 
we  have  the  opinions  of  all  the  commentators  and  text*wi 
the   decisions  of  several  courts  of  the  highest  respectal 
standing,  fully  sustaining  the  case  of  Chafnberlain  v.  W\ 
One  of  these  is  StebHns  v.  Palmer^  1  Pick.  71 ;  10  Am.  D< 
which  it  was  expressly  held  that  an  action  for  breach  of  p 
marriage  does  not  survive  against  the  administrator  of  the 
where  no  special  damage  is  alleged.    The  Supreme  Court  k 
chosetts,  after  quoting  the  language  of  Lord  Mansfield  in 
Y.  7Vo//,  Cowp.  376,  goes  on  to  say:  ^^  The  distinction  seems 
tween  causes  of  action  which  affect  the  estate,  and  those  whi 
the  person  only;  the  former  survives  for  or  against  the  execi 
the  latter  die  with  the  person.    According  to  these  dist 
an  action  for  the  breach  of  promise  of  marriage  would  not 
for  it  is  a  contract  merely  personal ;  at  least  it  does  not  ne< 
affect  property.    The  principal  ground  of  damages  is  disap 
hope;  the  injury  complained  of  is  violated  faith,  more  rese 
in   substance,  deceit  and  fraud  than  a  mere  common  bi 
promise.    The  damages  may  be,  and  frequently  are,  vindict 
if  they  could  be  proved  against  the  executor,  might  ren : 
estate  insolvent,  to  the  loss  and  injury  of  creditors.    For  tl ! 
other  reasons,  it  has  been  settled  in  England  that  such  ai 
does  not  survive  for  an  executor.    If  this  was  rightly  settl 
decisive,  for  the  law  is  unquestionably  the  same  whichev(  : 
may  die.*' 

The  case  of  Smith  v.  Slienna^i,  4  Gush.  408,  involved  id( 
the  same  question,  and  was  decided  the  same  way,  Chiei  i 
Shaw  delivering  the  unanimous  opinion  of  the  court 
In  Lattimore  v.  Simmons,  13  S.  &  B.  183,  substantially  t  i 
.  question  was  involved  and  the  same  conclusion  reached  {  i 

Massachusetts  decisions.    In  that  case,  however,  the  act  : 
been  brought  in  the  life-time  of  the  contracting  parti(  ; 
defendant  having  died  during  the  pendency  of  the  action,  t 
tion  was  whether  it  survived  against  his  executors. 

TILGHMA.K,  C.  J.,  in  delivering  the  opinion  of  the  con  I 
"  The  coanse't  for  the  plaintiff  rely  on  the  contract  in  t  ! 
and  on  some  general  dicta  that  all  actions  founded  on     i 
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tiibuteea.  It  would  cerlaiuly  be  the  first  instaoce  on  record  of  an 
action  prosecuted  by  one  personal  representative  against  another 
for  the  recovery  of  mere  vindictive  damages  as  assets  for  the  benefit 
of  creditors. 

In  the  case  of  Dtllard  v.  Collins,  25  Gratt.  343,  this  court  held 
that  a  right  of  action,  which  is  merely  personal  and  dies  with  the 
patty,  is  not  transferred  to  an  assignee  in  bankruptcy ;  that  the 
assignee  in  mauy  respects  standa  in  the  same  relation  toward  the 
bankrupt's  estate  as  that  of  an  executor  toward  the  persona)  estate 
of  the  testator.  The  distiuctiou  was  there  taken  between  rights  of 
action  for  torts'  to  the  person,  which  do  not  survive,  and  rights  of 
action  for  injuries  to  property,  which  do  survive.  The  former,  it 
was  said,  do  not  pass  to  the  assignee.  But  if  the  proposition  now 
contended  for  be  correct,  a  right  of  action  founded  on  a  breach  of 
promise  of  marriage  would  pass  to  the  assignee  in  bankruptcy,  and 
be  the  subject  of  a  suit  against  a  personal  representative  for  Uie 
benefit  of  the  bankrupt's  creditors. 

As  was  said  by  Lord  Mansfield  in  Hambly  v.  TroU,  Cowp.  376, 
ftl1,public  and  private  wrongs  die  with  the  offender.  And  this  was 
pre-eminently  a  wise  rule  of  the  common  law,  founded  on  ood- 
siderations  of  the  soundest  public  policy.  In  actions  based  upon 
torts  to  the  person,  such,  for  example,  as  slander  and  breach  of 
promise  of  marriage,  the  motives  and  feelings  of  the  parties  are 
often  involved,  every  thing  relating  to  their  character  and  conduct 
is  the  subject  of  investigation.  Sometimes  the  chastity  of  the 
plaintiff  is  assailed  with  every  circumstance  of  aggravation;  and 
on  the  other  hand,  the  bud  faith  of  the  defendant  is  made  the  occa- 
sion of  the  severest  animadversion.  In  this  class  of  cases,  not  un< 
frequently,  the  most  private  and  sacred  family  relations  are  unveiled 
and  e:cposed  to  public  gaze  and  criticism.  The  common  lav 
wisely  proceeded  upon  the  maxim  that  with  the  death  of  either 
party  these  investigations  should  cease,  and  when  the  injured  party 
is  dead,  no  pecuniary  damages  can  compensate  for  violated  faiUi, 
wounded  pride  and  outraged  feelings,  and  that  the  courts  should 
never  become  the  arenas  for  Unseemiy  controversies  involving  the 
reputation  and  the  feelings  of  those  who  are  in  their  graves. 

The  legislatures  and  the  courts  have  wisely  adhered  to  this  rule 
throngh  all  tlio  innovations  of  modem  times.  There  may  be  eioep- 
tional  cases  —  cases  of  undoubted  hardship;  but  the  rule  is  fonnl 
to  be  generally  wise  and  salutary  in  its  openttioa. 
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The  learned  counsel  for  the  defendant  in  error  has  depi 
eloquent  and  forcible  language  the  injury  often  resuUinj 
breach  of  promise  of  marriage,  loss  of  position  and  health,  ai 
unfrequently  pecuniary  ruin ;  and  for  these  injuries  it  is  a 
ps^y  aggrieved  ought  not  to  be  deprived  of  compensation 
death  of  the  offender.  The  argument  of  the  learned  counsel 
with  much  greater  force  to  cases  of  slander  and  libel,  ms 
prosecution  and  false  imprisonment,  which  often  involve 
character,  station  and  health,  as  also  loss  of  fortune. 

In  all  this  class  of  injuries  it  may  be  said  the  injured 
should  not  be  denied  redress  because  the  offender  may  die, 
many  cases  this  would  be  i)erfectly  true.  But  no  one  se 
thinks  of  changing  the  law  on  the  subject ;  because  all  unde 
that  such  a  change  would  be  productive  of  far  greater  m 
than  benefit 

In  the  State  of  New  York  they  have  a  statute  substantia 
same  as  ours,  which  was  the  subject  of  consideration  in  Vi 
Kalbfleiich,  58  N.  Y.  282;  s.  c,  17  Am.  Rep.  250.    It  wai 
held  that  an  action  for  a  breach  of  promise  of  marriage  is 
action  upon  a  contract  within  the  meaning  of  the  statute,  an 
not  be  revived  against  the  personal  representatives  of  the  pro 
Ghubch,  C.  J.,  in  delivering  the  opinion  of  the  court,  said  : 
wrongs  for  which  this  statute  authorizes  an  action  to  be  hi 
by  or  against  executors  are  such  as  affect  property  or  pr 
rights  and  interests ;  or,  in  other  words,  such  as  affect  the 
Executors  represent  property   only.     They  can  take  only 
rights  of  action  as  affect  property,  and  cannot  recover  for  ii 
for  personal  wrongs.     Although,  in  form,  it  resembles  an 
on  contract,  in  substance  it  falls  within  the  definition  of  the  i 
tion  as  an  action  in  the  case  for  personal  injuries." 

These  views  of  the  highest  court  of  the  State  of  New  Yc 
the  construction  of  a  statute  like  our  own,  upon  a  question  o 
sort,  are  deservedly  entitled  to  great  respect.  Upon  a  do 
question  they  would  be  decisive  of  the  case. 

In  considering  this  question,  we  have  not  deemed  it  necess 
inquire  whether  our  statute  was  designed  to  provide  for  cas 
reached  by  the  common  law,  or  is  simply  declaratory  of  tha 
Because  in  either  aspect,  cases  of  breach  of  promise  of  ma 
are  not  embraced  by  its  provisions. 

It  was  asked  in  the  argument  what  possible  use  or  benefit  is 
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Sale  —  implied  tDorrafUy — article  to  be  maiMtfaetured — meature  oj 

Defendant  agreed  to  farnlah  plaintifb  as  manj  boxes  as  thej  shoal 
pack  mannfactared  tobacco  daring  a  certain  season  at  a  specified 
did  famish  sach  boxes.    It  is  castomary  for  tol>acco  dealers  to  re 
manofaoturers  of  boxes  for  the  selection  of  proper  material  and  n 
the  boxes  received  to  ascertain  if  they  are  saitable.    The  boxes  fan 
defendant  were  of  unseasoned  wood,  which  caased  the  tobaco 
therein  to  moald  and  deteriorate  in  valae.     Heldt  (1)  that  the  defen 
liable  as  apon  an  implied  warranty,  that  the  boxes  were  saitabl< 
purpose  of  packing  manafactared  tobacco  for  loss  from  their  not  \n 
able,  and  (2)  that  the  measare  of  his  liability  was  the  damage  doi 
tobacco  by  its  moulding. 

ACTION  to  recover  for  loss  occasioned  by  defendant  fur 
to  plain  ti£Fs  unsai table  boxes  in  which  to  pack  tobacco 
factnred  by  them.  Plaintiffs  recovered  judgment  below 
opinion  states  the  facts. 

K  B,  Bouldin,  for  plaintiff  in  error. 

Ou/J  £  Carrington  and  Cabell  £  Peatross,  for  defend 
error. 

Staples,  J.    The  plaintiffs  in  the  court  below  were  mam 

era  of  tobacco  in  the  town  of  Danville,  and  the  defendan 

the  same  time  engaged  in  the  business  of  munufacturing  1 

press  manufactured  tobacco.     The  defendant  agreed   to 

plaintiffs  for  the  year  1870,  during  the  manufacturing  sc 

many  boxes  as  the  latter  would  need,  at  the  price  of  i  xty-fi 

per  box.   In  accordance  with  this  arrangement  defendant  f u 

f  the  plaintiffs  all  the  boxes  they  needed  in  the  year  1870.    F 

\  pressed  their  manufactured  tobacco  in  these  boxes,  and  th 

ped  a  large  portion  of  it  to  their  commission  merchants  i 

j  more.    Of  the  tobacco  so  shipped,  one  hundred  and  sixty 

boxes,  containing  about  ten  thousand  pounds,  was  moulded 

tequence  of  unseasoned  timber  having  been  used  in  mal 


boxes,  and  eight  thoai 
found  ou  ezaminatioQ 
plaintiffs'  damage  an; 
per  ponnd. 

It  is  not  claimed 
boxes,  or  that  he  k 
which  they  were  on 
timber  used  in  mali 
exposed  to  the  we' 
defendant  was  ap' 
customary  to  relj 
and  use  of  propc 
of  suitable  boxes  I 

ere  to  subject  t' 
any  test  to  sea  n 
timber,  bat  tht 
that  it  is  his  bi 

Upon  these 
liable  in  damn 
if  so,  what  is 
tions,  I  shall  I 

usage  or  CHS  I 

According 
of  pereonal  i 

nesa  or  qaa' 
of  fraud  or 
have,  how 
cstablialief 
contract  c 
purpose, 
shall  be  r 
intended 

distingu  I 

fielected 

The  dis  i 

Tiew,  b 
Author 
the  ye' 

and  ii  I 
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Webby,  390  ;  Beojamia  on  Sales,  g  657,  and  cases  cited;  Story  od 
Sales,  §  373  ;  1  Smith's  Lead.  Cases. 

The  case  of  Brown  t.  Edgingloit,  3  Man.  &  Qrau.  379,  is  one  of  a 
contrary  character.  There  tho  plaintiff,  being  in  want  of  a  rope 
for  the  purpose  of  raising  pipes  of  wine  from  his  cellar,  the  defend- 
ant nndertook  to  supply  a  rope  for  the  purpose,  hut  furnished  a  de- 
fective one,  and  the  plaintiff  brought  his  action  lor  the  ilamage 
sustained  by  the  breaking  of  the  rope  and  the  consequent  loea  of  a 
cask  of  wine.  It  was  held  that  the  defendant  was  liable  npon  the 
implied  warranty.  And  whero  copper  sheathing  was  ordered  for 
tliG  purpose  of  elieathing  a  vessel,  to  be  iiimui  facta  red  by  the  seller. 
and  it  proved  to  be  worthless  for  atiy  such  purpose,  it  was  held  that 
H3  the  seller  knew  the  purpose  to  which  it  was  to  be  applied,  a  \tai- 
ranty  was  implied  on  their  part  that  it  was  for  the  purpose  intended. 
Jones  V.  Bright,  5  Bing.  533 ;  3  Moore  &  Payne,  155 ;  Story  on  Sales, 
376. 

One  of  the  most  recent  and  best  considered  decisions  on  this  sub- 
ject is  that  of  Jones  v.  Just,  L.  R,,  3  Q.  B.  197,  Mellor.  J.,  in  de- 
livering the  judgment,  reviewed  the  decisions  with  great  clearness 
and  ability.  Among  other  things,  he  aaid,  where  a  manufacturer 
or  n  de.iJer  contracts  to  supply  au  article  wjiich  he  manufacturer  or 
produces,  or  ill  which  he  deals,  to  be  applied  to  a  particular  purpose, 
BO  that  the  buyer  necessarily  trusts  to  the  judgment  and  skill  o( 
tlic  manufacturer  or  dealer,  there  is  in  that  case  an  implied  term  of 
warranty  tJiat  it  shall  be  reasonably  fit  for  the  purpose  to  which  it 
ia  to  be  applied.  In  such  case,  the  buyer  trusts  to  the  manufac- 
turer or  dealer,  and  relies  upon  his  judgment  and  not  upon  his  owu. 
See  Benjamin  on  Sales,  g  G55,  and  numerous  cases  cited  in  notes. 

These  principlfs  are  decisiveof  the  ca.so  in  hand.  The  transac- 
tion was  not  a  snle  of  an  existing  chattel  selected  by  the  plaintiffs, 
but  an  executory  contract  to  maunfucturc  and  deliver,  from  time 
to  time,  as  tlicy  might  be  needed,  a  number  of  tobacco  boxes  for  a 
particular  purpose  known  to  the  defendant.  The  defendant,  in 
undertaking  to  furnish  tho  boxes,  impliedly  agreed  they  should  be 
reasonably  fit  for  that  purpose.  Ilad  the  plaintiffs  gone  to  the  de- 
fenilant'a  factory,  and  themselves  selected  certain  boxes,  such  ai 
they  believed  would  answer  their  purposes,  it  is  very  clear  the  de- 
fendant would  not  be  liable,  however  worthless  the  boxes  might  be 
because  tho  phiintiffs  in  that  case  must  have  relied  on  their  own 
skill  ami  judgment  exclusively.     But  the  plaintiffs  made  no  seleo- 
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tioD,  with  what  propriety  are  the  plaintiUs  to  becliorged  with  D^li- 
geoce  in  failing  to  discover  it  F  In  cases  like  the  present,  the  ques- 
tion is  not  whether  the  pnrehaser  has  aa  opportunitj  of  examining 
the  artidc,  but  whether  he  has,  in  fact,  examined  it  for  himself, 
and  whether  the  defect  be  one  readily  discorerable  npon  iiiHpection. 
He  is  not  bound  to  examine,  for  he  has  the  right  to  rely  npon  the 
jndgmeat  of  the  seller,  and  to  take  it  for  granted  the  latter  has 
furnished  an  article  answerin;:;  the  terms  of  tlic  contract  4  Chit, 
on  CouL,  g  633  ;  Story  on  CkinL,  g  834 ;  HodgeTS  v.  mUt,  1 1  Ohio 
St.  48.  la  this  case,  the  plaiutiffa  clearly  acted  upon  that  pre- 
sumption, and  they  are  not  chargeable  with  negligenco  in  so  doing. 
They  have,  therefore,  a  right  of  action  against  Iho  defendant  for 
the  breach  of  warranty. 

The  next  question  is  as  to  the  extent  of  their  recovery.  As 
already  stated,  the  plaintiff's  tobacco  was  damaged  to  the  extent  of 
nine  cents  per  pound  by  the  mould  resulting  from  the  use  of  un- 
seasoned timber  ia  the  boxes  furnished  by  the  defend:uit,  and  upon 
this  estimate  the  finding  of  the  jury  is  based.  It  is  insisted  that 
the  defendant  cannot  l>e  held  responsible  for  tlib  damage,  which  is 
merely  consequential ;  that  the  measure  of  his  liability  is  simply 
the  difference  between  the  actual  value  of  the  boxes  and  what  they 
would  hare  been  worth  had  they  conformed  to  the  w.irranty. 

Now,  it  is  easy  to  see  that  if  this  measure  of  recovery  bo  adopted, 
the  plaintiffs  are  not  entitled  to  any  thing.  For  if  we  look  merely 
'  to  the  value  of  the  boxes,  without  reference  to  the  injury  of  the 
tobacco,  the  plaiutiffd  have,  in  fact,  sustained  no  loss.  Had  tbej 
purchased  from  the  defendant  a  machine  intended  for  a  particnlar 
purpose,  which  proved  entirely  worthless,  no  difficulty  would  occur 
in  ascertaining  tho  difference  between  a  good  and  a  bad  machine, 
and  fixing  the  loss  accordingly.  But  here,  apart  from  tlie  injury 
to  the  tobacco,  the  plaintiffs  havo  sustained  no  damage,  becaoae 
the  boxes  aa  made  answered  all  the  purpose  intended  as  fully  as  if 
they  had  been  constructed  of  the  best  materinl.  It  ie  not  to  be 
supposed  that  such  a  result  was  in  the  contemplation  of  the  parties 
at  the  time  they  made  the  contract  as  the  probable  consequence  of 
its  brcacli. 

It  is  well  settled,  that  the  plaintiff  ia  entitled,  as  a  general  rale, 
to  recover  such  damages  as  are  a  natural  and  proximate  result  of 
the  wrongful  act  of  the  defendant.  Feahina  v.  Shepperson,  17 
Gratt.  472,  485. 
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Numeroas  cases  hold  that,  in  an  executory  contract  of  s 
nish  an  article  for  a  particular  use,  if  the  article  is  not  fit 
use  the  purchaser  is  entitled  to  indemnity  for  the  loss,  ' 
non-performance  of  the  contract  has  occasioned  him, 
loss  is  the  natural  consequence  of  the  breach  complained 

Thus,  in  Brown  v.  Edgingtorty  already  cited,  where  the  c 
sold  the  plaintiff  a  rope  to  be  used  in  raising  heavy  weigh 
held  that  the  plaintiff  was  entitled  to  recover  the  value  of 
and  consequential  damages  for  the  loss  of  a  cask  of  wii 
and  lost  from  a  defect  in  the  rope. 

The  case  of  Boradaile  v.  Brunton,  2  Moore,  582,  was  t 
for  a  breach  of  warranty  in  the  sale  of  a  chain  cable.  Tl 
defect  in  the  cable,  an  anchor  of  the  plaintiff,  to  which  i 
tached,  was  lost.  It  was  held  the  plaintiff  was  entitled  t( 
the  value  as  well  of  the  lost  anchor  as  of  the  cable. 

It  isy  however,  useless  to  multiply  citations  in  support 
doctrine.  The  cases  on  the  subject  are  very  numerous,  t 
be  found  in  Field  on  Dam.,  note  to  §  278;  Benjamin  on 
993,  and  notes ;  Smeed  v.  Ford,  102  Eng.  C.  L.  600 ;  P 
V.  Tharbum,  34  N.  Y.  634,  and  the  authorities  there  citec 

These  decisions,  and  the  principles  they  announce,  I  tin 
fully  sustain  the  plaintiffs'  right  to  recover  special  damages 
injury  to  their  tobacco,  as  the  natural  and  proximate  resul 
defendant's  failure  to^  comply  with  his  contract.  If  the  dt 
did  not  intend  io  be  bound  by  the  rule  of  law  which  hold 
an  implied  warranty,  he  ought  so  to  have  provided,  and 
the  plaintiffs  upon  their  guard. 

That  rule,  as  was  said  by  Pabk,  J.,  in  Jones  v.  Bright 
533,18  of  great  importance,  because  it  will  teach  mannfactu 
they  must  not  undersell  each  other  by  producing  goods  of 
quality,  and  that  the  law  will  protect  purchasers  who  a; 
flarily  ignorant  of  the  commodity  sold. 

[Omitting  minor  points.] 

Judgment  ajj 

The  other  judges  concurred. 
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Bond  —  turetg  —  amdUwaal  ddiMty, 


A.  bond  ligTied  bj  ft  principal  and  BeverKl  BaratloB,  uid  Mmplete  and  perfact 
DQ  Its  fkce,  except  that  Hrenl  scralle  below  the  Bignatorea  of  th«  BnrstiM 
were  left  nnBlgned,  wmi  dellvend  hj  the  earetiea  to  the  prtndpe]  on  condi' 
tion  thkt  ho  should  obutlu  the  eiecutioo  of  •dditlooal  aaretiea  before  delir- 
erj  to  the  obligor.  He  delivered  it  without  obtainiDg  such  •ddition*! 
saretien,  Stld,  that  the  aaretlee  were  bound  uoleai  the  obligee  had  notice 
of  the  coadition,  and  that  the  unaided  acrolla  were  not  aaffldaot  to  pat 
lilm  on  Inquiry.* 

4  CTION  on  a  bond.     Among  others  were  the  following  pleas: 

]\  The  defendants  say  "the  plaintiff  his  action  against  them 
ought  not  to  be  maintained,  because  they  say  before  they  signed 
said  writing  obligatory  their  co-defendant,  A.  W.  Smith,  had 
drawn  the  body  of  it,  and  in  the  presence  of  the  plaintiff  made  a 
great  many  scrolls  to  it  for  obligors  to  sign,  and  in  this  imperfect 
and  iiicomjilcte  condition,  with  his  own  name  signed  as  principal 
uhligor,  brought  it  to  these  defendants,  respectively,  at  different 
times  and  places,  and  then  and  there  represented  to  thorn,  respect- 
ively, that  if  they  would  respectively  sign  lo  become  bonnd  as  hi? 
sureties  to  the  plaintiff,  with  as  many  more  Eolvent  sureties  as 
would  fill  up  the  scrolls  affixed  thereto,  that  he,  the  said  A.  W, 
Smith,  would  not  use  it  or  deliver  it  to  the  plaintiff  until  and 
unless  ho  procured  solvent  snreties  vnth  these  defendants  to  sign 
their  nitniea  opposite  each  scroll  in  the  said  paper  affixed,  and 
become  hound  with  them  thereby. 

And  these  defendants  further  say  that  on  this  express  contr»ct 
and  condition  tliey,  respectively,  and  at  different  times  and  plac«$, 
as  the  paper  was  presented  to  them,  respectively  signed  it,  and  in 
its  unlltiishcd  condition  handed  it  to  said  Smith  to  have  perfected 
by  liaving  it  signed  by  other  solvent  persons  as  aforesaid.     And 

the  defendants  further  say  that  afterward,  to  wit.  the day  ol 

■ ,  18 — ,  the  said  A.  W,  Smith,  in  the  imperfect  and  incotnp)et« 

condition  the  said  paper  was  in  when  the  last  of  these  defendanca 
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signed  it,  and  with  a  great  many  scrolls  on  the  paper  be 
names  that  no  names  of  obligors  were  signed  to,  and  in  vi< 
the  conditions  aforesaid  on  which  these  defendants  wer 
fraudulently  delivered  it  to  the  plaintiff^  and  in  its  impel 
incomplete  condition,  to  wit,  with  the  said   Smith's  ai 
defendants'  names  signed  to  it  only,  and  a  great  man 
written  to  it  as  aforesaid  for  other  obligors  to  sign  bel 
defendants'  names,  to  which  no  names  of  obligors  were  sig 
plaintiff  wrongfully  and  fraudulently  accepted  and  received 
fore  these  defendants  further  say  the  plaintiff  at  and  be 
delivery  of  said  supposed  writing  obligatory  to  him  had  noi 
these  defendants  had  signed  it  to  become  bound  thereby  on 
other  solvent  persons  with  themselves  should  sign  their  n 
the  vacant  ecrolls  below  their  names,  and  become  bound  wit 
thereby,  who  had  not  done  so;  wherefore  they  say  the  said  b\ 
writing  obligatory  is  not  their  act  and  deed. 

The  seyenth  plea  is  as  follows :    The  defendants,  etc.,  etc. 

etc,  say  the  plaintiff,  his  action  against  them  should  not  mi 

because  they  say  A.  W.  Smith  procured  them  to  sign  and 

the  said  writing  sued  on  to  him  to  get  other  obligors  to  sig 

the  following  contract  and  agreement,  made  and  entered 

and  between  said  Smith  and  these  defendants,  to  wit,  thsi 

defendants  wcruld  and  did  sign  said  writing  as  sureties   : 

Smith  on  the  express  condition  that  it  was  not  to  be  oblige  i 

these  defendants,  or  either  of  them,  and  was  not  to  be  delii; ; 

said  Smith  to  the  plaintiff  as  the  bond  of  these  defend  i 

either  one  of  them,  unless  and  until  said  Smith  procured 

many  more  solvent  persons,  to  wit,  a  number  sufficient  wi 

defendants  to  make  twenty  —  to  sign  it  and  become  boui  i 

them  as  co-sureties  for  said  Smith  in  said  8npix>sed  writing 

tory;  and  these  defendants  say  that  on  this  condition  on 

they  to  become  bound  to  the  plaintiff  and  none  other,  and 

condition  they  signed  it  and  put  it  in  said  Smith's  hands  tc 

number  of  other  persons  he  agreed  should  sign  it,  and  the 

ants  say  they  never  did  acknowledge  or  deliver  said  papc 

plaintiff,  and  never  agreed  it  should  be  done  by  the  said 

except  on  the  conditions  aforesaid,  yet  they  say  the  said 

wrongfully  and  without  authority  from  the  defendants,  deli  • 

the  plaintiff  said  supposed  writing  obligatory,  without  evei 


^        or  procuring  any  others  to  sign  it  with  them  as  co-suretiec 
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were  to  sign,  iu  order  to  give  effect  to  the  bond  ?    It 
drcumBtance  to  be  considered,  in  connection  with  other 
showing  that  the  obligee  had  actual  knowledge  of  tlie  a| 
but  of  itself  is  not  sufficient  to  put  him  upon  inquiry,  c 
create  a  suspicion  of  the  existence  of  such  an  agreeme 
scrolls  may  indicate  that  at  the  time  the  instrument  was 
the  obligee  required  that  number  of  securities,  or  that  the 
obligor  expected  or  intended  to  procure  them.    Someti 
bond  is  prepared  by  the  obligee  himself,  and  sometimee 
principal  obligor. 

Upon  a  contemplated  loan  of  money  or  sale  of  proper! 
often,  as  otherwise,  the  number  of  seals  is  purely  acci( 
attached  to  the  writing  simply  with  the  view  of  procuring  a  e 
number  of  obligors  to  make  the  security  satisfactory  to  the 
That  object  is  effected,  not  unfrequently,  with  fewer  si| 
than  there  are  scrolls,  and  the  obligee,  being  content  ii 
security,  accepts  the  bond  without  a  suspicion  that  the  i 
obligor^  in  delivering  it,  is  violating  any  agreement  or  trans 
his  authority. 

In  the  case  of  personal  representatives,  and  other  fiduci 
also  commissioners  for  the  sale  of  lands  and  the  investn 
funds  under  decrees  of  court,  this  sort  of  transactions  an 
quent  occurrence.  Indeed,  throughout  Virginia  the  practic< 
common  among  all  business  men  of  accepting  such  securiti 
out  a  suspicion  of  any  informality  in  them.  It  is  impoi 
foresee  the  inconvenience  and  mischief  that  will  ensue  if  th 
should  establish  the  doctrine  that  the  mere  existence  oi 
more  seals  upon  a  bond  without  names  opens  the  door  to 
parol  agreements  or  alleged  agreements  between  the  several 
— principal  and  sureties  —  which  will  invalidate  the  bom 
such  sureties,  in  the  hands  of  an  innocent  holder.  And  it  i 
of  observation,  that  the  researches  of  counsel  have  not  pn 
single  case  sustaining  their  doctrine.  See  Williams  v.  Spring 
384,  and  cases  there  cited. 

For  the  reasons  already  stated,  I  think  the  bond  in  coe 
is  apparently  a  complete  and  perfect  obligation,  with  not 
Its  face  to  indicate  that  other  persons  were  to  sign  it  to 
effectual  as  to  those  who  did  sign  it.  It  follows  that  the 
Court  erred  in  giving  the  seventh  instruction  asked  for 
defendant. 

Vol.  XXXIV  — 99 


Nuh  T.  FagUe. 

The  propoaitioQ  laid  dowa  in  the  sixth  iDBtmction  is  now  to  be 
CODSidered  ;  and  that  is  a  bond  apparently  perfect  and  complete 
may  be  avoided  by  parol  proof,  that  the  obligee,  at  the  time  he  re- 
ceived it  from  the  principal  obligor,  had  notice  that  other  persons 
were  to  sign  it  in  order  to  make  the  inBtramenteffectoat  as  to  those 
who  did  sign  it 

The  coDngel  for  the  plaintiff  maintains  that  such  proof  is  inad> 
missible  under  the  wcIl-eBtablished  rnle  of  law  that  parol  testimony 
cannot  be  received  to  invalidate  or  affect  a  written  contract.  In 
this  connectioD,  the  cooneel  rely  mainly  apon  the  case  of  MUI«r  t. 
Fletcher,  37  Gratt.  403,  in  which  it  was  held  that  where  a  deed,  per- 
fect on  its  face,  is  delivered  by  the  obligor  directly  to  the  obligee,  it 
is  not  competent  to  prove  by  parol  evidence  that  the  delivery  wis 
upon  a  condition  which  has  not  been  complied  with  ;  and  it  mat- 
ters not  that  the  obligee  is  fnlly  apprised  of  the  condition  at  the 
time.  And  learned  counsel  insist  that  there  is  no  snbetantial  dis- 
tinction between  a  delivery  directly  to  the  obligee  by  all  the  parties 
signing  the  paper  and  a  delivery  by  part  of  them  to  the  principal 
obligor  and  by  the  latter  to  the  obligee.  In  either  case,  the  deliT^ 
is  absolute  and  the  condition  void. 

A  moment's  reflection  will,  however,  show  there  is  a  wide  dis- 
tinction between  the  two  cases.  A  deed  cannot  be  delivered  as  an 
escrow  to  the  party  on  whose  behalf  it  ia  made  ;  no  matter  what 
may  be  the  form  of  the  words  used,  the  delivery  is  absolat^,  and 
the  deed  takes  effect  immediately.  An  escrow,  on  the  other  hand, 
ex  vi  termini,  is  a  deed  delivered  to  some  third  person,  a  stranger, 
to  be  by  him  delivered  to  the  grantee,  upon  the  performance  of 
some  condition.  When  the  books  apeak  of  the  delivery  to  a  stranger 
as  an  essential  to  an  escrow,  it  is  in  contradiction  to  a  delivery  to 
the  i>arty  in  whose  behalf  the  deed  is  made.  Thus  in  Sheppard's 
Touchstone,  vol,  1,  pp.  5S-59,  it  is  said,  the  deed  must  he  delivered 
to  one  that  is  a  stranger  to  it  and  not  to  the  party  himself  to  whom 
it  ia  made. 

One  of  the  reaeous  of  this  rule  ia  said  to  be.,  "The  delivery  to 
the  party  is  sufficient  without  the  speaking  of  any  words;  and  when 
the  words  are  contrary  to  the  act,  which  ia  the  delivery,  the  words 
are  of  no  effect."  This  reason  has  obvioualy  uo  sort  of  applicatioo 
to  the  case  of  a  surety  who  makes  a  conditional  delivery  to  the  priD«« 
pal  obligor.  The  principal  in  such  case  is  not  the  agent  of  the  obligM 
but  of  the  euix'ty,  wlio  intrusts  the  bond  to  the  principal  on  the 
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faith  of  the  tatter's  representation.    If  the  delivery  to  oi 
an  entire  stranger  to  the  instrument  is  consistent  with  its 
woald  seem  that  the  delivery  to  a  co-obligor  is  equally  so. 
though  the  latter  is  a  party,  he  is  not  the  party  to  whom  th 
made.    A  delivery  to  a  co-obligor  without. words  will  give 
effect  to  the  instrument  than  to  a  stranger  without  won 
Slaie  Bank  at  Trenton  v.  Evans,  3  Green  (N.  J.),  156. 

There  are  cases,  however,  that  hold  that  a  bond  cannc 
livered  to  a  co-obligor  as  an  escrow.    One  of  those  is  the  no 
of  Millett  V.  Parker,  2  Me  to.   (Ey.)  608;  and  the  reas( 
given  is,  that  while  it  remains  in  the  hands  of  the  obligoi 
poses  no  obligation  whatever ;  whereas,  an  escrow  is  so  far 
on  the  party  who  has  delivered  it  that  he  cannot  revoke  it 
view  is  controverted  by  Judge  Jotner  in  Ward  v.  Chum,  1^ 
801,  814.     It  is  not  important  now  to  inquire  which  of  thes 
is  correct,  as  the  point  does  not  affect  the  decision  of  the  q 
here.     In  Millett  v.  Parker,  the  court,  after  an  elaborate  dis 
of  the  principles  governing  the  conditional  delivery  of  deed 
^If  the  obligee  had  been  apprised  of  the  existence  of  the 
ment,  he  would  have  acted  in  bad  faith  in  accepting  the  co 
when  it  was  offered  to  him  by  the  principal  obligor ;  but 
ignorant  that  any  such  agreement  had  been  made  by  the  ot 
he  had  the  right  to  presume  that  the  instrument  had  be^ 
pared  for  his  acceptance,  and  that  the  obligor  who  had  it 
possession  was  authorized  to  deliver  it  to  him.'' 

That  case  concedes,  as  will  be  observed,  that  a  bond,  comp] 
its  face,  delivered  to  a  co-obligor  on  a  condition  that  had  no 
complied  with,  may  be  avoided  in  the  hands  of  an  obligee^ 
proof  he  had  notice  of  the  condition. 

There  are  two  classes  of  cases  widely  dissimilar  in  the  doc 
they  hold  on  this  question.    On  one  side  it  is  held,  that  if  the 
ties  deliver  a  bond  to  the  principal,  perfect  on  its  face,  upon  \ 
dition  not  performed,  and  the  latter  in  violation  of  the  agree 
delivers  the  bond  to  the  obligee,  the  sureties  are  not  bound,  altl 
the  obligee  may  not  be  apprised  of  the  condition.    On  the 
hand,  there  are  numerous  cases  which  hold  that  such  an  it 
ment  cannot  be  avoided  in  the  hands  of  the  obligee  where  : 
pears  he  was  not  informed  of  the  condition  at  the  time  th 
leoeived  the  bond.    And  so  this  court  held  in  this  case,  when  i 
before  ns  on  a  previous  occasion. 


Nash  V.  Fiigat«. 

That  decision  was  not  based  upon  auy  idea  of  the  incompeteDc; 
of  parol  testimony  to  establish  the  facts;  bat  upon  the  ground  tbaC 
the  surety  having  intrusted  the  bond  to  the  principal  obligor,  the 
obligee  had  the  right  to  infer  that  it  was  for  the  purpose  of  delivery; 
and  the  surety  was  estopped  to  set  up  a  limitation  upon  the  power 
cf  the  principal  unknown  to  the  obligee.  See  also  Dair  t.  Unittd 
JStatea,  16  Wall.  1. 

There  aro  no  caeee — certainly  none  I  have  seen  —  which  hold 
that  parol  testimony  is  inadmissible  to  establish  the  notice  as  wdl 
as  the  conditional  delivery  to  a  co-obligor.  There  are,  however,  & 
multitude  of  decisions  which  expressly,  or  by  strong  implicadon, 
recognize  such  testimony  as  admissible.  State  \.  Peck,  53  Me. 
284;  Smith  v.  Moderli/,  10  B.  Monr.  866;  Bank  y.  ffow,  31  Vt. 
315 ;  Black  v.  Lamb,  1  Beosley,  108  ;  BluTtie  v.  Souman,  2  Ired. 
341  ;  Bvtler  t.  Smith,  35  Miss.  457  ;  Deardorff  v.  fbreman,  U 
Ind.  481 ;  Quarles  v.  7%e  Oovemor,  10  Humph.  133  ;  RicieUt  v. 
Pendleton,  14  Md.  320  ;  Pawling  v.  United  Statee,  4  Or.  219  ;  Bibb 
T.  Sad,  3  Ala.  88 ;  Pfrrry  v.  Patterson,  5  Hamph.  133. 

The  decision  in  all  these  cases  is  founded  in  part  upon  the  idea 
that  the  obligee  is  guilty  of  fraud  in  receiving  the  bond  if  he  hu 
notice  that  the  delivery  is  in  Tiolation  of  the  agreement  of  the 
parties.  Fraud  practiced  by  the  party  seeking  the  remedy,  upon 
him  against  whom  it  is  sought,  and  in  that  which  is  the  subject- 
matter  of  tl)e  action  or  claim,  is  universally  held  fatal  to  this  title. 
"  The  covin,"  said  Lord  Cose,  "  doth  suffocate  the  right "  Under- 
■vmd  V.  McVeigh,  23  Gratt  409,  421  ;  1  Greenl.  Ev.,  §  284. 

From  the  very  necessity  of  the  case,  parol  testimony  mast  often 
be  resorted  to  for  the  purpose  of  establishing  the  fraud.  A  judg- 
ment or  decree  may  be  set  aside  npon  parol  proof  of  frsad  in  ob- 
taining it.  The  title  of  a  purehaser  under  the  most  solemn  deed 
inay  be  defeated  by  showing  he  is  a  purchaser  with  notice.  The 
most  impartial  transactions  of  mankind  are  founded  upon  faitb  in 
human  testimony.  If  alt  inqniry  into  the  truth  is  prohibited 
tiecause  men  sometimes  commit  perjury,  the  most  flagitious  con- 
duct would  find  Becnrity  aud  protection  whenever  the  ofteodiDg 
party  has  been  so  fortunate  of  anscmpnlous  as  to  procare  written 
evidence  of  his  claim. 

The  rule  which  prohibits  the  admission  of  parol  testimony  to 
wary  a  deed  or  other  writing  is  not  infringed  by  the  iatrodDction 
«C  evidence  relating  to  the  delivery  of  the  deed.     Such  eTideoa 
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does  not  tend  to  contradict  the  deed  or  the  recitals  tb< 
merely  to  show  there  has  been  no  valid  delivery.  In  i 
Lucas,  13  Oratt  705^  Judge  Allbk  discasses  with  much 
and  ability  the  rule  of  the  common  law  respecting  the  t 
of  parol  evidence  where  there  is  a  written  contract,  and  1 
guishes  between  the  classes  on  that  subject.  In  the  com 
opinion,  he  said:  '*  The  fraud  which  will  let  in  such  prooi 
fraud  in  the  procurement  of  the  instrument  which  goes  to 
ity,  or  some  breach  of  confidence  in  using  a  paper  delivere 
purpose  and  fraudulently  perverting  it  to  another." 

In  such  cases,  the  oral  evidence  tends  to  prove  independf 
which,  if  established,  avoids  the  effect  of  the  written  agree 
facts  dehors  the  instrument,  but  do  not  tend  to  contradict  o 
Pages  715-716.  And  in  Woodward  v.  Fosier,  18  Oratt  * 
Judge  JoYKES,  in  discussing  the  same  subject,  says :  "  i 
been  held  that  between  the  immediate  parties  evidence  may 
of  a  contemporaneous  agreement  consistent  with  the  writi 
tract;  as  for  example,  that  the  bill  was  indorsed  and 
over  for  a  particular  purpose,  as  for  collection,  without  gi 
trustee  the  usual  rights  of  an  indorsee  (Manhy  v.  Boy 
Eng.  C.  L.  R  45),  or  that  the  bill  was  transferred  as  an  ei 
upon  an  express  condition  which  has  not  been  complied  wi 

Such  cases  are  subject  to  the  ordinary  rules  applicable  to 
mission  of  parol  testimony  in  reference  to  written  contracts, 
these  rules,  it  is  always  competent  to  show  a  want  of  consi< 
or  fraud  as  between  the  immediate  parties,  in  order  to  comp 
contract.  In  support  of  this  view,  the  learned  judge  cites 
her  of  English  decisions. 

In  a  late  case  before  the  Supreme  Court  of  the  United 
Mr.  Justice  Field  said:  The  rule  which  excludes  parol  te^ 
to  contradict  or  vary  a  written  instrument  lias  reference 
language  used  by  the  parties ;  that  cannot  be  qualified  o: 
from  it«  natural  import,  but  must  speak  for  itself.  The  ri 
not  prohibit  an  inquiry  into  the  object  of  the  parties  in  ex 
and  receiving  the  instrument-  Brick  v.  Brick,  8  Otto,  51 
deed,  it  seems  to  be  well  settled  that  whatever  relates  to  th 
of  execution,  whether  tending  to  show  the  time  of  deliv 
that  the  delivery  is  in  the  nature  of  an  escrow,  or  to  dispro^ 
together,  may  be  established  by  parol. 

This  species  of  evidence  has  been  considered  as  coming 
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Before  conolnding  the  opinion,  it  is  proper  to  notic 
and  seventh  pleas  offered  by  defendants  and  objected 
plaintiffs. 

The  seventh  plea  is  an  affirmation  or  statement  of  tl 
tion  contained  in  the  sixth  instruction,  and  aoconling  tc 
already  expressed,  prevents  a  sabstantial  defense  to  the  a 

The  sixth  plea,  however,  is  not  free  from  difficulty, 
very  clear  whether  that  plea  was  designed  to  aver  actual 
the  obligee  of  the  condition,  or  whether  it  was  intended  tc 
mere  presumption  of  notice  from  the  tact  there  were 
the  paper  to  wiiich  no  names  were  attached.  If  the  lat 
proper  construction,  the  plea  was  clearly  erroneous,  for  tl 
already  stated ;  if  the  former,  the  plea  conforms  to  the  sixt 
tion,  and  is  therefore  a  valid  defense. 

Perhaps,  under  all  the  circumstances,  it  would  be  saf< 
that  the  plea  was  intended  to  aver  actual  notice  to  the  obi 
thna  give  the  defendants  the  benefit  of  any  defense  arisi 
it.  It  is,  however,  not  very  material  either  way,  as  the  w 
is  fSftirly  presented  by  the  instructions,  and  may  hereaf te: 
posed  of  in  the  same  way. 

For  reasons  already  stated,  the  judgment  of  the  Oirci 
must  be  reversed,  and  the  cause  remanded  for  a  new  trial 
formity  with  the  views  already  expressed. 

Judgment  re 
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(88  Oratt.  OOfi.) 

Mortgage  of  property  to  be  fnanttfhetwred* 

The  proprietor  of  a  cotton  factory,  hy  an  instrument  dalj  recorded,  ] 
eration  of  and  as  secaritj  for  advances  made  and  to  be  made  bj 
purchase  of  materials,  and  for  other  expenses  of  the  manafaetar 
nanted  to  deliver  the  manafactured  prodact  to  T.,  and  not  to  sell  ai 
same  himself  without  T.*s  written  authority,  T.  to  receive  a  comn 
the  entire  product.  HM,  valid  in  equity  to  secure  T.  for  all  such  i 
as  against  a  subsequent  creditor  of  the  proprietor.* 

*  See  Moors  T.  Bifrum  (10  &  0. 4fi0),  31  Am.  Bep.  68^  and  note,  (0. 
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iHE  opinion  states  the  caae.    Tnrnboll  bad  jadgment  below. 

L.  Kent  and  S.  C.  Neale,  for  appelUnU. 
F.  Smith,  Jr.,  for  appellees. 


Andbbson,  J.  The  plaintiff  in  error  recorered  jadgment  ia  the 
Circuit  Court  of  Alezstidria,  against  Abijah  Thomas  tor  $4,700, 
with  interest  on  «S,300,  part  thereof,  from  the  11th  of  Hay,  1868, 
and  on  td,SOO,  the  residue  thereof,  from  the  13tb  of  Ua;,  1868,  at 
the  rate  of  six  per  cent  per  annum,  and  19.62  costs;  upon  which  an 
ezeention  of_/!./(i.wasissned  on  the  3lst  of  November,  1868,  aod 
levied,  as  appears  f^m  the  sheriff's  retnm,  upon  twenty-eight 
bales  raw  cotton,  five  bales  batting,  three  bales  cotton  cloth,  for^- 
foar  bolts  cotton  cloth,  and  13,000  pounds  of  cotton  in  proceea  ot 
manufacture.    The  levy  was  made  November  23,  1866. 

The  defendants  in  error — TurnbuU  &  Co. — claimed  the  prop- 
erty levied  on,  and  were  allowed  to  interplead  in  said  suit,  and  by 
their  plea  put  in  issue  the  question  whether  it  was  the  properly  of 
Abijah  Thomas,  and  subject  to  the  plaintiff's  execution,  or  the 
property  of  Tarobull  &  Co.? 

To  sustain  the  issue  on  their  part,  the  Utter  gave  in  eridence  an 
article  of  agreement  between  tbem  and  Abijah  Thomas,  bearing 
date  the  ISth  of  Hay,  1868,  and  which  was  admitted  to  record  on 
the  26th  of  May  of  the  same  year,  prior  to  the  date  of  the 
said  execution.  The  said  articles,  after  reciting  that  the  said 
Thomas  had  by  deed,  dated  October  17,  1866,  and  duly  recorded, 
convoyed  certain  property  in  trust  to  secure  Tumhnll  &  Co.  the 
repayment  of  all  sums  of  money  then  due  to  the  said  firm,  or  to 
become  due,  on  account  of  advances  already  made,  or  to  be  made 
tor  the  pnrohase  of  cotton  for  the  Mount  Vernon  Cotton  Factory, 
or  otherwise,  and  also  to  secure  the  performance  by  the  said 
Thomas  of  covenants  on  his  part  to  be  performed,  specified  in  a 
certain  agreement,  referred  to  in  said  deed  of  tmst,  proceeds  as 
follows  : 

"  Now  this  i^reement  witnessoth,  that  for  and  in  consideration  of 
the  premises,  and  of  the  advances  already  made,  and  to  be  here- 
after made,  by  the  said  firm  of  Tombull  &  Co.,  for  the  pnrchaaeof 
cotton,  or  for  other  expenditures  connected  with  the  monnfiutam 
»f  cotton  goods  at  the  Mount  Vernon  Factory,  the  said  Tbomu 
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doth  hereby  coYenant  and  agree  to  deliirer  the  said  firm  o 
&  Co.  each  and  every  yard  of  cotton  goods  maDufactu 
at  the  said  factory. 

^'And  the  said  Tarnball  &  Go.  on  their  part  covenant 
that  they  will,  from  time  to  time,  advance  such  sums  oj 
may  be  required  for  the  purchase  of  cotton  to  be  manul 

said  factory,  not  exceeding ,  and  that  they  will  ad 

ther  sums  as  may  be  required  to  pay  hands  and  necessai 
incurred  in  running  of  the  machinery  in  said  factory, 
sentation  of  the  pay-rolls  and  the  bills  for  said  expense 
is  further  agreed  between  the  parties  hereto,  that  the  sai 
shall  sell  no  goods  manufactured  in  the  said  factory  u 
receipt  of  a  written  authority  from  Turnbull  &  Co.  to  t 
specifying  the  amounts  of  goods  to  be  sold,  the  price  am 
sale,  and  approving  the  credit  of  the  purchaser ;  and  1 
Co.  shall  receive  five  per  cent  for  commissions  and  guaran 
entire  product  of  said  factory,  whether  sold  by  them  or  I 
by  their  authority  as  aforesaid,  and  where  sales  are  made 
bull  &  Co.  themselves,  they  shall  receive  one  per  cent  t< 
charges  except  freight  and  drayage.     And  it  is  further 
tween  the  parties  hereto,  that  this  agreement,  and  all  m 
things  herein,  shall  have  the  same  effect,  and  that  Turn) 
shall  be  entitled  hereunder  to  the  same  security  and  ad> 
the  said  deed  of  trust,  as  if  these  presents  had  been  execu 
time  of  the  execution  of  said  deed  of  trust. 

^*  In  witness  whereof  the  parties  hereunto  set  their  I 
seals  on  the  day  above  written." 

By  the  foregoing  articles  Turnbull  &  Co.  seem  to  hav< 
obligations  to  make  additional  advances  to  those  which 
previously  undertaken  to  make,  to  purchase  cotton  whicb 
was  to  manufacture  at  his  factory  —  'Hhe  Mount  Yernc 
Factory" — and  to  advance  further  sums  as  may  be  requir 
hands  and  necessary  expenses  in  running  the  machinery,  i 
eration  whereof  the  said  Thomas  covenanted  and  agreed 
facture  the  said   cotton   into  cloth,  and   to  deliver  to 
Turnbull  &  Co.  each  and  every  yard  of  cotton  goods  mam 
by  him  at  the  factory.   The  goods  were  to  be  sold  by  said 
after  deducting  a  commission  to  be  allowed  them  for 
guaranty  and  expenses,  the  balance  of  the  proceeds  w€ 
applied  to  repayment  of  the  advances  they  made  pursuan 
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agreement,  &nd  to  their  account  for  previoas  advaDces  for  which  it 
was  an  additional  aecarity  to  tlie  deed  of  trust 

It  is  further  stipulated  that  said  Thomas  shall  sell  no  gooda 
manufactured  in  said  factory  unless  special  authority  is  given  to 
him  in  writing  hy  Turobnll  &  Co. ,  specifying  the  amount  of  goods 
to  be  sold,  the  price  and  terms  of  sale,  and  approving  the  credit  of 
the  pnrchaser,  which  would  be  in  effect  a  sale  made  by  TnmbuU  ft 
Oo.  themselTes.  Any  sale  made  by  Thomas,  consequently,  would 
not  be  made  by  aathority  of  the  deed,  bat  by  virtue  of  tbe  special 
antbority  given  in  wrifing  which  Tambull  &  Co.  are  invested  with 
a  discretion  to  give  or  not  to  give,  and  consequently  there  is  noth- 
ing in  Uiis  stipalation  which  is  inconsistent  with  or  repagnaot  to 
tbe  6e«d,  Tbe  said  Tnrnbull  &  Co,  are  to  receive  fiTS  per  cent  com- 
mission and  guaranty  on  tho  entire  product  of  said  factory,  whether 
sold  by  them,  or  by  Thomiia  by  tlieir  authority  as  aforesaid,  etc. 
The  last  clause  seems  to  have  been  designed  to  show  that  thia 
agreement  was  intended  to  secure  tho  farther  advances  then  agreed 
to  be  made  and  as  further  security  for  what  was  due  upon  thoee 
which  had  been  previously  made  and  secured  by  the  deed  of  trust, 
just  as  if  it  bad  been  made  at  the  same  time  the  deed  of  trust  was 
given,  and  had  been  made  a  part  of  it,  and  thus  to  exclude  the  idea 
that  it  was  merely  intended  aa  a  siibatitute  for  the  deed  of  trust. 

The  eseoution  was  levied  upon  raw  cotton  and  cotton  in  the 
process  of  manufacture,  which  had  been  purchased  and  delivered 
at  the  factory  under  the  articles  of  agreement  as  aforesaid,  as  well 
as  upon  the  cotton  clotli  which  had  been  manufactured  out  of  the 
raw  material.  Whilst  Thomas,  under  the  articles  of  agreumenl, 
covenants  to  deliver  to  Tiinibitll  &  Co.  only  the  cotton  cloth  pro- 
duced from  the  raw  material,  and  does  not  covenant  to  deliver  or 
to  return  to  them  the  raw  material,  because  it  was  purchased  and 
delivered  to  him  to  be  manufactured  into  cotton  cloth  for  them,  or 
to  be  delivered  to  tliem  and  sold,  and  the  net  proceeds  thereof  to  be 
applied  to  the  payment  of  what  he  owed  them;  yet  under  the  cove- 
nants of  this  deed  ho  had  no  more  right  or  authority  to  divert  the 
raw  material  from  the  uaoa  and  purposes  for  which  it  waa  pur- 
chased and  conveyed  to  his  factory,  than  ho  had  to  divert  the  mana- 
factured  product  thereof  from  such  purpose,  and  consi-quently  he 
held  both  alike  subject  to  the  covenants  of  the  articles  of  agreement, 
and  charged  with  the  payment  of  the  debt  he  owed  Tumbull  & 
Co.    He  had  no  more  right  to  use  the  raw  material  under  the 


796  VIRGINIA, 


FiiBt  National  Bank  of  Alexandria  v.  Tambull. 


of  Lords  in  1862,  10  H.  of  L.  Cas.  191^  it  was  held  that  in  equity 
it  is  not  necessary  for  the  alienation  of  existing  property  that  there 
shoald  be  a  formal  deed  of  conveyance.  A  contract  to  transfer  the 
property  given  for  valuable  consideration,  provided  it  is  capable  of 
being  the  subject  of  a  decree  for  specific  performance,  passes  it  at 
once,  and  the  vendor  becomes  a  trnstee  for  the  vendee ;  which  rale 
applies  to  personal  property  as  well  as  to  real  estate.  And  that 
such  a  contract,  if  made  with  respect  to  the  sale  or  mortgage  of 
future-acquired  property,  being  capable  of  specific  performance, 
transfers  the  beneficial  interest  in  the  property,  as  soon  as  it  is 
acquired,  to  the  vendee  or  mortgagee,  who  may  have  an  injunction 
to  restrain  its  removal. 

I  give  the  following  synopsis  of  that  case,  as  it  strikingly  resem- 
bles the  case  under  judgment,  so  far  as  it  affects  the  question  in- 
volved :  James  Taylor  was  the  owner  of  certain  machinery  in  a  mill 
which  was  purchased  by  the  Holroyds.  Taylor  executed  a  deed 
(which  was  dnly  registered),  by  which  it  was  declare^  that  the 
machinery  was  the  property  of  Holroyds.  Taylor  desired  to  re- 
purchase it  for  £5,000,  but  had  not  the  money  to  pay  for  it ; 
whereupon  it  was  conveyed  to  B.  in  trust,  when  Taylor  should 
pay  the  money,  to  transfer  it  to  him,  and  if  he  did  not  pay  the 
money,  to  hold  it  absolutely  for  Holroyds.  The  deed  contained  a 
covenant  by  Taylor  to  insure  the  machinery,  and  another  covenant 
that  all  the  machinery  which,  during  the  continuance  of  the  deed, 
should  be  placed  in  the  mill  in  addition  to,  or  substitution  for,  the 
original  machinery,  should  be  subject  to  the  same  trusts.  Taylor 
sold  some  of  the  original  machinery,  purchased  new  machinery,  and 
sent  to  Holroyds  accounts  of  these  sales  and  purchases,  but  nothing 
was  done  by  or  on  behalf  of  Holroyds  to  take  possession  of  the 
newly-acquired  machinery.  On  the  2d  of  April,  1860,  Holroyds 
served  Taylor  with  notice  of  a  demand  for  payment  of  the  £5,000. 
An  execution  against  Taylor  was  afterward  put  in  by  a  creditor. 
The  only  part  of  the  machinery  claimed  by  the  execution  creditor 
consisted  of  those  things  which  had  been  purchased  by  Taylor 
since  the  date  of  the  deed  of  trust.  It  was  held,  reversing  the  de- 
cree below,  that  though  there  had  been  no  novus  actus  inisT'* 
ffeniens,  the  title  of  Holroyds  was  preferable  to  that  of  the  ezecu- 
tion  creditor,  as  to  the  new  as  well  as  the  old  machineiy. 

Lord  Ohelxsfobp,  who  delivered  a  very  clear  and  able  opinion 
which  was  the  prevailing  opinion  in  the  case,  said,  "At law  prop. 
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erty  not  existing,  but  to  be  acquired  at  a  future  time,  is  not  assign- 
able; in  equity  it  is  so.'^  And  again,  *'  In  equity  it  is  not  disputed, 
that  the  moment  the  property  comes  into  existence,  the  agreement 
operates  upon  it'^  We  think  such  a  right  may  be  asserted  under 
the  pleadings  in  this  case. 

That  case  and  this  are  analogous  in  this,  that  both  are  covenants 
to  transfer  after-acquired  property,  and  to  charge  it  with  the  pay- 
ment of  covenantor's  debt  to  covenantee.  In  the  former  case  the 
covenant  is  contained  in  the  deed  of  trust,  which  conveys  existing 
property;  in  the  latter  it  is  contained  in  a  subsequent  deed,  which 
is  prior  to  the  execution,  and  refers  to  the  deed  of  trust  previously 
given  on  existing  property,  and  recognizes  and  confirms  the  same. 
Neither  is  an  actual  conveyance  of  the  after-acquired  property, 
Both  are  covenants  by  deed  that  it  shall  be  charged  with  the  pay- 
ment of  the  debts  due  the  covenantees  ;  in  the  one  case  that  it 
shall  be  held  for  that  purpose ;  in  the  other  that  the  cotton  pur- 
chased by  the  covenantees,  or  purchased  for  them  with  their  money, 
and  delivered  at  the  covenantor's  factory,  shall  be  manufactured 
into  cotton  cloth  for  them,  every  yard  of  which,  when  made  into 
cloth,  shall  be  delivered  to  them,  to  be  sold  by  them,  and  proceeds 
applied  to  the  payment  of  their  debt.  It  is  a  trust,  in  the  case 
under  judgment,  solemnly  undertaken  by  Thomas,  to  purchase  for 
Tumbull  &  Co.,  with  their  money,  raw  cotton,  and  to  manufacture 
it  into  cloth  —  they  paying  the  hands  and  the  expense  of  running 
the  machinery — every  yard  of  which  is  to  be  delivered  to  them  to 
be  sold  by  them,  and  the  proceeds,  after  paying  their  commission 
for  selling  and  guaranty,  etc.,  to  be  applied  to  the  payment  of  their 
debt  No  rule  of  law  was  infringed  by  this  agreement,  nor  were 
the  rights  of  third  persons  prejudiced  by  it  The  law  permits  such 
grants  to  take  effect  upon  the  property,  when  it  is  brought  into  ex- 
istence, in  fulfillment  of  an  expresss  agreement,  if  founded  on  a 
good  consideration,  and  it  appears  that  no  rule  of  law  is  infringed, 
and  the  rights  of  third  persons  are  not  prejudiced.  Bedll  v.  Wliiiey 
94 U,  8.382,  387,  citing  Story's  Eq.  Jur.  (9th  ed.),  §  1040;  Dunham 
T.  Railway  Co.,  1  Wall.  254;  United  States  v.  New  Orleans  Railroad, 
12  id.  362.  Equities  created  by  such  agreements  are  in  the  nature 
of  a  trust,  attaching  to  and  binding  the  property  at  the  instant  of 
its  coming  into  existence.  In  this  case,  it  creates  a  lien  upon  the 
property,  which  attaches  to  it  prior  to  the  lien  of  the  execution, 
mnd  which  will  be  enforced  by  a  court  of  equity.     As  between  the 
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parties,  Tumbull  &  Co.  bad  a  lien  upoD  the  raw  material  and  the 
cotton  cloth,  which  was  the  prodnct  thereof,  which  was  available 
against  the  judgment  or  execution  creditor,  with  or  without  notice; 
inasmuch  as  according  to  well-established  principles,  a  judgment- 
creditor  must  take  the  property  subject  to  every  liability  under 
which  the  debtor  held  it.  Holroyd  v.  Marshall  supra,  226;  Barsi 
T.  JVaZfe,  28  Oratt  423;  and  the  numerous  cases  cited  by  Bubks,  J., 
in  support  of  the  position. 

In  that  case  Lord  Chelmsford,  after  reviewing  the  autborities, 
comes  to  the  following  conclusion:  '' Whatever  doubts,  there- 
fore, may  have  been  formerly  entertained  upon  the  subject,  the 
right  of  priority  of  an  equitable  mortgagee  over  a  judgment 
creditor,  though  without  notice,  may  now  be  considered  to  be 
firmly  established;  and  according  to  the  opinion  of  Lord  St. 
Leonards,  'any  agreement  binding  property  for  valuable  consider- 
ation '  will  confer  a  similar  right '^ 

In  this  case  the  articles  of  agreement  were  duly  admitted  to 
record,  which  was  constructive  notice  to  creditors  and  purchasers, 
unless  contracts  in  respect  to  after-acquired  property  are  not  em- 
braced in  the  recording  acts.  The  language  of  our  recording  act 
is  very  broad  and  comprehensive.  Code  of  1873,  ch.  114,  §  4.  It 
is:  '^Any  contract  in  writing,  made  in  respect  to  real  estate  or 
goods  and  chattels,  *  *  *  shall,  from  the  time  it  is  duly 
admitted  to  record,  be,  as  against  creditors  and  purchasers,  as  valid 
as  if  the  contract  was  a  deed  conveying  the  estate  or  interest  em- 
braced in  the  contract."  There  are  no  words,  either  expressly  or 
by  implication,  excluding  contracts  in  respect  to  after-acquired 
property.  And  as  to  notice,  the  register  would  furnish  the  same 
information  of  the  dealmg  with  future  as  with  existing  property. 
Without  now  construing  the  statute  with  regard  to  all  contracts  in 
respect  to  after-acquired  property,  we  are  of  opinion  the  articles  of 
agreement  in  this  case  was  such  an  instrument  as  the  statute 
authorizes  to  be  recorded,  and  that  it  was  duly  recorded,  which 
must  be  regarded  as  constructive  notice  to  creditors  and  subsequent 
purchasers. 

In  the  light  of  what  has  been  said,  we  think  there  was  no  error 
in  the  refusal  of  the  court  to  give  the  first  instruction  asked  for  I>v 
the  defendants — the  plaintiffs  in  error.  Though  it  may  enunciate 
abstract  principles  of  law  correctly,  in  the  view  which  we  have 
taken  of  the  case  they  were  wholly  irrelevant  and  inapplicable  to 


NOVEMBER  TERM,  1879,  799 

Hey  ▼.  Commonwealth. 

the  caee.  And  as  to  the  iustructiou  given  by  the  court  iu  its 
stead,  it  was  not  strictly  applicable  to  the  case  as  we  have  viewed  it, 
bnt  coold  not  have  prejudiced  the  defendant  No  exception  was 
taken  to  the  second,  third  and  fonrth  instructions  given  by  the 
courts  which  are  the  same  that  were  asked  to  be  given  by  the 
defendant 

We  are  further  of  opinion  that  the  verdict  of  the  jury  was  right, 
and  that  the  court  did  not  err  in  overruling  the  defendant's 
motion  for  a  new  trial.  The  court  is  of  opinion,  therefore,  to 
affirm  the  judgment  of  the  Circuit  Gourt  with  costs. 

Judgment  affirmed. 


Hey  v.  Oohmonwealth. 

OHminai  laW'^wUneu  —  not  leamng  eaurt^oom  on  order  of  court. 

On  a  trial  for  receiving  stolen  goods,  on  motion  of  the  attorney  for  the  Com- 
monwealth, without  objeetion  by  the  prisoner's  coonsel,  the  coart  directed  the 
witnesses  to  leave  the  coart-room ;  and  they  all  left  bnt  one,  who  was  in  the 
prisoner's  box,  held  on  a  requisition  for  larceny  of  the  same  goods.  The 
attorney  for  the  Commonwealth  offered  that  man  as  a  witness.  Hdd,  not 
disqualified  by  reason  of  his  remaining  in  the  oourt-room,  after  the  order  of 
the  court. 

CONVICTION  of  receiving  stolen  goods.    The  opinion  states  the 
point 

Samuel  M.  and  Charles  L.  Page,  for  prisoner. 

2%«  Attorney' Oeneraly  for  Commonwealth. 

BuRK8>  J.  When  Henry  W.  Hey  (the  plaintiff  in  error  here) 
was  on  trial  in  the  court  below,  before  any  evidence  had  been  intro- 
ducedy  the  attorney  for  the  Commonwealth  asked  that  all  of  the 
witnesses  should  be  sent  from  the  court-room,  and  no  objection 
being  made  by  the  prisoner,  this  was  ordered  by  the  court,  and  all 
of  the  witnesses  then  sworn  for  the  Commonwealth,  and  the  wit« 
nesses  for  the  prisoner,  were  sent  out,  except  Police  Justice  White, 
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who,  by  consent  of  counsel  on  both  sides,  was  allowed  to  remain. 
Afterward,  when  evidence  had  been  introduced  tending  to  show 
that  the  prisoner  obtained  the  goods  mentioned  in  the  indictment 
from  one  Augustus  Byers,  who  had  been  an*ested,  as  stated  in  the 
bill  of  exceptions,  for  the  larceny  of  said  goods,  and  was  then  in 
the  prisoner's  box  in  the  court-room,  held  on  a  requisition  from  the 
governor  of  North  Carolina,  the  attorney  for  the  Commonwealth 
called  said  Byers,  and  asked  that  he  be  sworn  as  a  witness  for  the 
Commonwealth,  but  the  counsel  for  the  prisoner  objected,  on  the 
ground  (and  for  no  ether  cause)  that  Byers  had  remained  in  the 
court-room,  and  had  not  been  sent  out  with  the  other  witnesses. 
The  objection  was  overruled  and  the  prisoner  by  counsel  excepted. 
This  action  of  the  court  is  assigned  as  error. 

In  the  trial  of  causes,  both  civil  and  criminal,  it  is  a  role  of 
practice  devised  for  the  discovery  of  trutli  and  the  detection  and 
exposure  of  falsehood,  and  well  adapted  to  the  ends  designed,  for 
the  presiding  judge,  on  the  motion  of  either  party,  to  direct  that 
the  witnesses  shall  be  examined  out  of  the  hearing  of  each  other. 
Such  an  order  upon  the  motion  or  suggestion  of  either  party,  it  is 
said,  is  rarely  withheld  ;  but  that  by  the  weight  of  authority,  the 
party  does  not  seem  entitled  to  it  as  a  matter  of  right.  1  OreenL 
£v.,  §  432.  To  effect  this  objeot,  generally,  the  respective  parties 
are  required  to  disclose  the  names  of  the  witnesses  intended  to  be 
examined,  and  then  the  witnesses  are  simply  ordered  to  withdraw 
from  the  court-room  and  warned  not  to  return  until  called,  or  as 
is  sometimes  the  case,  they  are  placed  under  the  charge  of  an  oflBoer 
of  the  court,  to  be  by  him  kept  out  of  hearing  in  the  jury  room  or 
some  other  convenient  place,  and  brought  into  court  when  and  as 
they  may  be  severally  needed  for  examination.  If  a  witness  or  the 
officer  in  charge  willfully  disobeys  or  violates  snch  order,  he  is  liable 
to  be  punished  for  his  contempt,  and  at  one  time,  according  to  the 
English  practice,  it  was  considered  that  the  judge,  in  the  exercise 
of  his  discretion,  might  even  exclude  the  testimony  of  such  a  wii> 
ness.  B^t  now  it  seems  to  be  the  practice  to  allow  the  witness  to 
be  examined,  subject  to  observation  as  to  his  conduct  in  disobeying 
the  order.  2  Taylor  on  Ev.  (7th  ed.),  §§  1400,  1401,  1408;  3 
Whart.  Crim.  Law  (7th  ed.),  §  3009  a,  note,  and  cases  dted  by  theee 
authors. 

In  Cobbett  V.  Rudsan,  72  Eng.  0.  L.  11  (decided  by  Qneea'a 
Bench  in  1852),  Lord  Oakpbsli^O.J^  observed,  that  with  respect  to 
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ordering  witnesses  out  of  court,  although  this  is  clearly  within  the 
power  of  the  judge,  and  he  may  fine  a  witness  for  disobeying  this 
order,  the  better  opinion  seems  to  have  been  that  this  power  is  lim- 
ited to  the  infliction  of  the  fine,  and  he  cannot  lawfully  refuse  to 
permit  the  examination  of  the  witness.  Citing  Cook  y.  Nethercote, 
6  0.  &  P.  741  (25  Eng.  0.lu);RexY.  ColUy,  1  Moody  &  Mai.  339 
(22  Eng.  0.  L.);  ThomaB  v.  Davidy  7  C.  &  P.  360  (32  Eng.  C.  L.) 
And  in  Chandler  v.  Home,  2  Moody  &  Rob.  K  P.  Cas.  423, 
Ebskike,  J.,  said :  '^It  used  to  be  formerly  supposed  that  it  was 
in  the  discretion  of  the  judge  whether  the  witness  should  be  ex- 
amined. It  is  now  settied  and  acted  upon  by  all  the  judges  that 
the  judge  has  no  right  to  exclude  the  witness ;  he  may  commit  him 
for  contempt,  but  he  must  be  examined  ;  and  it  is  then  matter  of 
remark  as  to  the  yalue  of  his  testimony,  that  he  has  willfully  dis- 
obeyed  the  order.     See  also  Nehan  v.  State,  2  Swan,  237. 

The  rule  as  stated  seems  to  hare  been  applied  to  cases  in  which 
the  witness  had  willfully  disobeyed  the  order  of  the  court.  Cases 
may  arise  in  which  a  party  to  the  suit  has  been  guilty  of  such  gross 
misconduct  as  to  amount  to  a  fraud  upon  the  court  and  the  adverse 
party.  Suppose  a  case  in  which  the  court  has  directed  an  examina- 
tion of  the  witnesses  out  of  the  hearing  of  each  other,  and  has  re- 
quired the  parties  respectively  to  produce  their  witnesses  before  the 
court,  in  order  that  they  may  be  warned  by  the  judge  and  ordered 
to  withdraw,  and  one  of  the  parties  willfully  and  fraudulently  with- 
holds the  name  of  a  witness,  and  purposely  suffers  him  to  remain 
and  hear  the  examination  of  the  witnesses  on  the  other  side,  would 
he  be  permitted,  under  such  circumstances,  to  examine  that  wit- 
ness? The  question  need  not  be  answered,  as  the  case  here  is  not 
the  case  supposed.  In  the  present  case,  the  motion  for  the  separa- 
tion of  the  witnesses  was  made  by  the  worthy  attorney  for  the  Com- 
monwealth. The  witnesses  on  both  sides  were  sworn  and  sent  out 
of  the  court-room.  The  witness,  Augustus  Byers,  was  present,  but 
he  was  not  then  sworn  and  sent  out,  as  were  the  other  witnesses. 
He  was  in  legal  custody,  and  of  course  could  not  absent  himself. 
But  he  might  have  been  sent  out  in  charge  of  an  oflScer.  This 
should  have  been  done,  if  it  was  intended  to  examine  him,  for  of 
all  the  witnesses,  it  was  most  important  to  the  prisoner  that  this 
witness,  then  in  custody  under  a  charge  of  larceny  of  the  goods  in 
question,  should  not  have  been  permitted  to  hear  the  statements  of 
the  other  witnesses,  who  were  examined  before  he  testified.  His 
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name  appears  at  the  foot  of  the  indictment  as  one  of  the  witnesees 
Bwom  and  sent  by  the  court  to  the  grand  jury  to  give  evidence.  It 
may  be  that  the  attorney  for  the  Commonwealth  was  not  aware  of 
the  presence  of  Byers  in  the  court-room  while  the  other  witnesses 
were  under  examination,  or  perhaps  at  the  time  he  made  the  motion 
to  send  the  witnesses  out  it  was  then  his  purpose  not  to  examine 
him  as  a  witness,  and  he  may  have  considered  it  necessary  to  ex« 
amine  him  after  hearing  the  testimony  of  the  other  witnesM. 
Under  the  circumstances,  we  do  not  think  the  court  erred  in  refns' 
ing  to  exclude  this  witness,  his  presence  during  the  previous  ex- 
amination of  the  other  witnesses  being  open  to  obserration,  and  a 
matter  to  be  weighed  in  determining  the  value  of  his  testtmony. 
[Omitting  minor  questions.] 
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A  eovanant  made  hy  a  oorpontion  of  one  Stale  with  a  dtizen  of  aaottigr,  not 
to  ran  a  steamboat  or  allow  its  machinery  to  be  used  on  any  other  boai  hk 
any  of  the  waters  of  certain  States,  is  void  as  against  pablio  pdlkqr* 

rpHB  opinion  states  the  point 

J.  B.  Wyche  and  Frank  Clarh^  for  plaintiff  in  error. 

B.  R  Dennison,  0.  B.  McFadden  and  CZ  O.  Hewitt^  toft  defiand- 
ant  in  error. 

Jacobs,  0.  J.  The  question  presented  for  decision  in  this  action 
iB  whether  a  covenant  made  between  citizens  of  this  Territory  and 
%  corporation  in  the  State  of  Oregon,  not  to  mn  a  steamboat^  nor 
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to  suffer  it  to  be  run^  nor  to  allow  its  machinery  to  run  any  other 
boat,  in  any  of  the  waters  of  the  State  of  Oregon  or  of  the  State  of 
California,  and  many  of  the  navigable  streams  of  this  Territoiy,  is 
valid,  or  is  to  be  regarded  as  void,  on  the  ground  that  it  is  opposed 
to  the  policy  of  the  law. 

Contracts  in  restraint  of  trade  are  of  two  kinds:  1.  Those  in 
..^enei*al  or  total  restraint  of  trade.  2.  Those  in  partial  or  limited 
restraint  of  trade.  Those  of  the  first  class  are  void  upon  their  face, 
.  and  have  been  uniformly  so  hold  to  be  by  English  and  American 
^courts.  For  near  two  centuries  all  contracts  in  restraint  of  trade 
were  included  in  this  class  and  were  therefore  declared  void.  Bnt 
as  commerce  and  general  business  increased,  and  artisans  of  all 
Jcinds  multiplied,  this  rule  was  felt  to  be  unnecessarily  rigoronsL 
The  first  limitation  of  its  general  operation  was  made  by  the  estab- 
lishment of  the  distinction  between  contracts  under  seal  and  parol 
contracts.  The  courts  for  a  time  enforced  the  former  but  refused 
to  enforce  the  latter.  In  other  words,  the  rule  was  virtually 
changed  into  a  law  of  evidence.  But  this  distinction,  having  no 
;8ure  foundation  in  reason  or  policy,  was  soon  overthrown.  Then 
came  the  present  distinction  between  contracts  in  total  restraint  of 
trade  and  those  only  in  partial  restraint,  which  is  now  firmly  set- 
tled both  by  the  adjudications  in  England  and  in  this  oonntry. 
The  first,  as  we  have  seen,  were  uniformly  held  void.  The  reasons 
are  well  stated  by  Morton,  J.,  in  the  leading  case  in  America^  that 
of  Alger  v.  Thatcher,  19  Pick.  54.  Among  the  reasons  given  by 
the  learned  judge  is  the  following: 

'^5.  They  expose  the  public  to  all  the  evils  of  monopoly.  And 
this  is  especially  applicable  to  wealthy  companies  and  large  corpo- 
rations who  have  means,  unless  restrained  by  law,  to  exclude  riyalry, 
monopolize  business  and  engross  the  markets.  Against  evils  like 
these  wise  laws  protect  individuals  and  the  public  by  declaring  all 
fiuch  contracts  void."  In  Taylor  v.  Blanchard^  13  Allen,  373«  the 
court  say  :  '*The  law  always  regarded  monopolies  as  hostile  to  the 
rights  and  interests  of  the  public.  One  method  of  obtaining  them 
in  early  times  was  by  the  grant  frank  of  the  sovereign  to  a  particn- 
lar  individual  of  the  sole  right  to  exercise  a  particular  trade.  The 
mischief  arising  from  these  monopolies  became  so  intolerable  that 
the  practice  was  suppressed  by  a  clause  in  Magna  Charta.  This 
clause,  liowever,  does  not  apply  to  grants  for  the  sole  nse  of  a  new 
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inyention  for  a  limited  period.  Copyright  and  patent-right  laws 
rest  on  this  ground/' 

Another  method  by  which  monopolies  were  sought  to  be  obtained 
was  by  private  coDtractSy  by  which  one  of  the  parties  bound  himself 
not  to  engage  in,  nor  carry  on  some  particular  trade  or  businesi^ 
without  any  limitation  of  time  or  place.  The  restraint  was  usually 
sought  to  be  effected  by  means  of  a  bond  with  a  heavy  sum  fixed 
by  the  obligor  as  liquidated  damages.  Thus  persons  and  corpora* 
tions  attempted  to  hedge  themselves  around  —  to  deprive  the  publia 
of  the  benefits  of  competition  and  to  secure  a  continuance  of  their 
monopoly. 

The  &ct8  in  this  case  show :  First,  that  the  Galifomia  company 
attempted  upon  the  sale  of  this  steamer  to  secure  their  monopolj 
of  the  navigable  waters  of  Galifomia  by  the  imposition  of  a  heavy 
bond.  Second^  The  Oregon  company  attempts  a  security  of  their 
monopoly  of  the  navigable  waters  of  the  Columbia  river  and  ii» 
tributaries  by  the  requisition  of  a  like  bond.  Thus  by  two  bonds^ 
if  valid,  this  fine  steamer  was  excluded  from  the  navigable  watera 
of  two  great  States.  It  would  have  required  but  one  more  bond» 
and  that  covering  but  a  comparatively  small  area  of  territory,  to 
have  effectually  excluded  her  from  the  then  American  waters  oa 
the  Pacific  coast.  It  is  not  difficult  to  see  the  disastrous  conse- 
quences to  which  such  a  policy,  if  sanctioned  by  the  courts,  would 
lead. 

In  MichM  v.  Reynolds,  1  P.  Wms.  181,  which  is  usually  cited  aa 
a  leading  case  upon  this  subject,  it  was  held  that  a  contract  not  to 
use  a  particular  trade  within  the  kingdom  was  void,  on  the  ground^ 
that  **  it  can  never  be  useful  to  any  man  to  restrain  another  from 
trading  in  all  places,  though  it  may  to  restrain  him  from  trading 
in  some  places,  unless  he  intends  a  monopoly,  which  is  a  crime.'' 

The  question  as  to  what  was  a  reasonable  extent  of  territory,  in 
contracts  in  partial  restraint  of  trade,  has  been  much  discussed  by 
different  courts  and  judges.  The  earlier  cases  fix  iniefinitely  tho 
boundaries  over  which  valid  contracts  in  partial  restraint  of  trade^ 
can  extend,  by  negative  declarations.  In  some  cases  it  is  said,  that 
a  radius  of  twenty,  or  fifty,  or  even  one  hundred  miles  is  not  too 
great.  The  only  rule  furnished  for  our  guide  in  this  respect  is  to 
consider  the  character  and  nature  of  the  trade  attempted  to  be 
restrained.  In  England,  the  rule  is  firmly  established,  that  if  the 
restraint  extends  all  over  the  kingdom,  it  is  unreasonable  on  ita 
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face  and  therefore  void.  In  New  York,  the  rale  is  settled^  that  if 
the  prohibition  extends  over  all  the  State  it  is  anieaaonable  and 
therefore  void.    Duniop  v«  Gregory^  6  Seld.  244. 

The  Supreme  Court  of  that  State  have  gone  farther  and  held, 
that  a  restraint  extending  to  all  the  territory  west  of  Albany 
is  void.  Lawrence  v.  Kidder y  10  Barb.  641 .  The  general  rule  is 
adopted  in  Massachusetts.  13  Allen,  272.  There  are  dicta  to  the 
same  effect  in  Ohio  and  other  States.  Lange  v.  Werh^  2  Ohio  St. 
528-9.  In  California,  the  rule  is  the  same  as  in  New  York  and 
Massachusetts.     Wright  v.  Ryder,  36  Cal.  342. 

The  above  cited  California  case  is  peculiarly  interesting,  and 
directly  in  point.  The  facts  of  that  case  were,  that  the  California 
Steam  Navigation  Company  sold  this  same  boat  to  th^  Oregon 
Steam  Navigation  Company  for  the  sum  of  $75,000,  and  the  cove- 
nant that  she  should  not  be  run,  nor  should  her  machinery  be  used 
to  run  any  other  boat  for  ten  years  thereafter,  in  any  of  the  nari- 
gable  waters  of  California,  including  her  rivers  and  her  bays  as  well 
as  ocean  shore  line.  To  secure  the  observance  of  the  covenant  made 
by  the  Oregon  Steam  Navigation  Company,  a  bond  was  exacted, 
with  the  sum  of  $75,000  fixed  as  liquidated  damages.  The  date  of 
all  was  May,  A.  D.  1864.  The  boat  was  taken  back  to  California 
within  the  prohibited  time  and  run  between  San  Francisco  and 
Vallejo.  A  suit  was  brought,  in  which  the  validity  of  the  bond  and 
covenant  was  directly  involved.  The  judgment  of  the  Supreme 
Court  of  California  was  that  the  restniint  was  unreasonable  and 
that  the  bond  was  therefore  void.  The  Oregon  Steam  Navigation 
Company  intervened  in  that  suit,  and  by  able  counsel  nrged  the 
court  to  support  the  bond  which  they  had  made. 

This  action  is  founded  on  a  similar  bond  given  by  the  vendees  of 
the  Oregon  Steam  Navigation  Company  to  plaintiff,  or  to  them- 
selves as  vendors.  The  restraint  attempted  to  be  secured  by  the 
bond  in  this  action  is  far  more  extensive  than  that  of  the  California 
bond.  The  prohibition  here  is  not  only  the  navigable  waters  of 
California  as  before  enumerated,  but  there  is  added  to  that  the 
Columbia  river  and  all  its  tributaries.  In  fact  it  sweeps  over 
the  Pacific  coast,  with  the  exception  of  the  Straits  of  Fnca  and 
Puget  sound.  If  the  restraint  imposed  by  the  California  coTenant 
was  unreasonable  and  therefore  void,  how  much  more  so  is  this  ? 

Again,  the  cases  all  agree  that  the  covenantee  must  have  some 
interest  to  be  protected  by  the  extension  of  the  covenant*     What 
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intercsty  it  may  be  asked,  had  the  Oregon  Steam  Navigation  Com- 
pany in  extending  the  restraint  of  their  ooyenants  over  the  waters 
of  California,  where  the  breach  is  alleged  to  have  taken  place  P 
The  probable,  in  fact  the  only,  answer  is,  that  they  and  their 
assigns  were  bound  by  the  covenant  given  by  them  to  the  California 
company.  Snppose  such  to  be  the  case.  All  the  authorities  agree 
that  in  no  case  can  a  greater  restraint  be  imposed  than  the  interest 
to  ^  protected  requires.  The  only  interest  this  Oregon  company 
had  to  be  protected  in  the  waters  of  California  was  that  imposed 
by  the  condition  of  the  bond  executed  by  them  to  the  California 
company.  That  bond  expired  by  its  own  limitation  in  May,  A.  D. 
1874.  But  the  bond  taken  by  the  Oregon  company  from  the 
defendants  extended  till  A.  D.  1877.  The  prohibition  was  greater 
than  their  interest  required.  Thence  we  are  of  the  opinion  that  on 
this  ground  the  covenant  is  unreasonable  on  its  face  and  therefore 
Toid.  Horner  v.  Graves,  7  Bing.  743;  Chappel  v.  Brockway,  21 
Wend.  158. 

It  is  very  doubtful  whether  a  person  or  corporation  can  acquire 
an  interest  in  this  manner,  which  can  become  the  consideration  of 
a  contract  for  eyen  a  partial  restraint  of  trade.  If  an  interest  can 
thus  be  acquired,  and  that  interest  be  protected  by  a  pecuniary 
covenant,  it  would  be  an  easy  matter  for  a  wealthy  corporation,  or 
a  combination  of  wealthy  corporations,  to  extend  their  interests 
over  the  whole  of  the  United  States.  Certainly  no  case  in  point 
sanctioning  this  doctrine  has  been  presented,  and  it  is  very  donbi- 
fnl  whether  any  can  be  found.  But  it  not  being  necessary  to 
decide  this  poin^  we  intend  to  express  no  positive  opinion  npon  it. 

Although  we  hold  that  the  weight  of  authority  settles  the  rule  to 
be  that  a  person  or  corporation  cannot  hedge  up  a  monopoly  by 
contracts  of  this  kind,  and  that  a  restraint  extending  over  an  entire 
State  is  invalid,  yet  there  are  some  seeming  exceptions  to  the  latter 
part  of  the  above  proposition  that  require  to  be  stated. 

Particular  routes  of  travel,  whether  by  land  or  on  a  particular 
stream,  though  extending  from  one  State  to  another,  are  excepted. 
Pierce  v.  FiMer,  8  Mass.  223;  5  Am.  Dec.  102;  Palmer  y.  Steb- 
bins,  3  Pick.  188;  15  Am.  Dec.  204 ;  Pierce  v.  Woodward,  6  Pick. 
206;  Oilman  Y.Dtaighl,  13  Gray,  356;  Taylor  y.  Blanchard,  13  Allen, 
874. 

It  has  also  been  held  that  one  may  lawfully  sell  a  right  to  carry 
on  a  secret  trade,  and  bind  himself  not  to  carry  it  on  nor  diynlge 
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its  secret^  and  the  covenant  may  be  general     Vichery  t.  Welehy  10 
Piek«  523;  13  Allen,  374. 

So  also  of  the  use  of  a  machine  protected  by  a  patent     Sieanu 
V.  Barrett,  1  Pick.  443;  11  Am.  Dec  223;  13  AUen,  374. 

We  find  no  error  in  the  record,  and  the  judgment  of  the  oonrt 
below  will  be  affirmed. 

Judgment  afirmed. 


OOODMAK  T.  GODT. 
a  Wuh.88B^ 

Verdict —  arrioed  at  £y  ehane&» 


A  Terdict  of  dunagOB,  aaoertained  bj  averaging  the  aggregate  aepamte  maik^ 
ingB  of  all  the  jurora,  in  aooordanoe  with  a  precedent  agreement,  to  abide 
the  result,  is  arrived  at  *'  bj  chance/'  and  will  be  set  aside.  (8de  moU,  p,  WL) 

rilHE  opinion  states  the  point 

J.  E,  Wyche  and  James  M.  Lasaier,  for  plaintiff  in  error. 

Elisha  P.  Ferry,  for  defendant  in  error. 

Obebne,  J.  The  main  question  in  this  case  is  a  decisiTe  one.  It 
isy  whether  the  yerdict  of  the  jary  in  the  court  below  is  a  verdiet 
arrived  at  by  a  resort  to  the  determination  of  chance  or  lot,  con- 
trary to  the  statute.  The  statute,  to  which  it  is  supposed  to  be  con- 
trary, provides  that  a  verdict  may  be  vacated  and  a  new  trial  granted 
for  "  misconduct  of  the  jury,"  and  that  "  whenever  one  or  more  of 
the  jurors  shall  have  been  induced  to  assent  to  any  general  or  spe- 
cial verdict,  to  a  finding  on  a  question  or  questions  submitted  to 
the  jury  by  the  court,  other  and  different  from  his  own  conclosions, 
and  arrived  at  by  a  resort  to  the  determination  of  chance  or  lot, 
such  misconduct  may  be  proved  by  the  affidavits  of  one  or  more  of 
the  jurors." 

In  the  case  at  bar  the  jury  found,  or  pretended  to  find,  a  verdict 
for  defendant  in  error  (plaintiff  below)  of  $675.  By  the  affidavits 
of  jurors,  and  by  no  other  sufficient  evidence,  it  appears  that  some 
of  the  jury  was  induced  to  assent  to  a  verdict  other  and  different 
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from  their  own  conclusions,  and  arrived  at  by  a  resort  to  the  fol- 
lowing mode  of  determination:  By  agreement  among  the  jurors, 
they  were  severally  to  mark  on  paper  such  amounts  as  they  respect- 
ively saw  fit,  and  the  quotient  of  the  sum  of  these  amounts,  divided 
by  the  number  of  jurors,  was  to  be  their  verdict  Such  an  opera- 
tion they  went  through  twice.  The  first  quotient  was  so  repugnant 
to  the  convictions  of  some,  because  too  large,  that  they  refused  to 
be  bound  by  it.  The  second  quotient,  although  much  larger,  was 
returned  by  the  jury  into  court,  and  is  the  verdict  before  us. 

It  is  well-settled  law,  that  a  verdict  determined  in  this  manner 
is  a  bad  yerdict  If  the  jury  conclude  its  deliberations  by  such  an 
operation,  if  the  last  step  in  getting  at  a  verdict  be  the  terminal  step 
in  such  an  operation,  both  in  reason  and  authority  the  verdict  is 
bad.  Dana  v.  Tucker y  4  Johns.  487;  Boberts  y.  Failis,  1  Cow.  238; 
Wihon  V.  Berryman,  5  Cal.  45. 

But  if  the  operation  be  merely  mediate  and  not  determinate,  if  it 
be  resorted  to  merely  to  acquaint  individual  jurors  with  the  average 
sense  of  the  jury  on  the  question  of  damages,  which  damages  are 
subsequently  to  be  determined  by  agreement,  then  there  is  neither 
reason  nor  authority  for  holding  the  verdict  avoided  by  the  opera- 
tion. 5  Cal.  45;  1  Graham  and  Waterman  on  New  Trials,  102, 
108,  and  cases  cited;  2  id.  378,  380,  and  cases  cited. 

The  number  of  times  the  operation  is  indulged  in  is  immaterial, 
except  perhaps  as  an  index  to  the  purpose  which  has  induced  it 
How  many  times  soever  it  be  performed,  if  the  last  time  it  be  not 
determinate,  the  verdict  is  not  bad  by  reason  of  it;  but  if  the  last 
time  it  be  determinutc,  it  is  thoroughly  bad. 

In  this  case,  a  second  operation  seems  to  have  determined  the 
yerdict.  It  resulted  in  a  sum*  which  was  returned  into  the  court 
below,  and  there  received,  as  the  true  finding  of  the  jurors,  one  and 
all ;  while  from  the  affidavits  it  sufficiently  appears  that  it  was  so 
returned  not  because  a  true  joint  and  several  finding,  but  because  it 
-was  the  result  of  the  second  operation  of  making,  addition  and  di- 
yision. 

Affidavits  of  jurors  cannot  be  received  under  our  law  to  impugn 
the  yerdict,  unless  that  verdict  be  arrived  at  by  a  resort  to  the 
determination  of  chance  or  lot ;  and  to  exclude  such  affidavits  in 
this  case,  the  defendant  in  error  very  forcibly  argues,  and  his 
argument  is  supported  by  a  very  able  opinion  of  the  judge  of  the 
-cD^rt  below,  and  by  eminent  foreign  authority  ( Turner  y.  Tuih 
Vol.  XXXIV  — 102 
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lumne  Co.,  25  CaL  400;  Bayce  t.  Stage  Co.j  id.  4G0;  People  v. 
Hughes,  29  id.  257  ;  Thompson  t.  Comm.^  8  Gratt.  637;  Smilh  t. 
Cheeiham,  3  Cai.  61),  on  which  that  opinion  is  based,  that  a  deter- 
mination by  an  operation  of  the  kind  specified  is  not  a  determination 
by  chance  or  lot.  The  majority  of  this  court,  however,  have  ar- 
rived at  a  different  opinion.   We  hold  it  a  determination  by  cbaooe 

The  statute,  allowing  proof  by  affidavits  of  jurors,  is  tmly  in 
derogation  of  the  common  law,  but  it  is  at  the  same  time  aremedial 
statute.  It  is  designed  to  relieve  suitors  from  a  very  sore  evil  of  illegal 
verdicts,  the  illegality  of  which  can  seldom  be  proved  unless  by 
affidavits  of  the  very  men  who  have  conspired  to  render  theoL 
The  statute  is  to  be  liberally  construed  to  effect  the  intent  of 
legislation.  The  degree  of  liberality  of  construction  is  to  be 
measured  by  the  reason  for  it  According  to  the  bulk  and  nunifica- 
tions  of  the  mischief  to  be  cured,  the  words  of  the  statute  are  to  be 
expanded  until,  if  necessary,  their  utmost  stretch  and  distribution 
of  meaning  and  application  is  reached. 

It  seems  too  plain  for  argument,  that  a  verdict  got  in  the  manner 
indicated  has  faults,  the  same  in  kind  as  those  which  attend  and 
vitiate  an  unquestionably  chance  verdict,  e,  ^.,  a  verdict  got  by  the 
throw  of  dice.  In  the  instance  of  the  dice-throw,  the  verdict  is 
bad  because  it  is  not  the  result  of  the  law  and  the  intelligence  and 
judgment  of  each  juror  applied  to  the  evidence  in  the  case,  because 
it  is  the  result  of  a  blind  venture  by  each  juror  of  rights  of  a  con* 
troversy  intrusted  for  decision  to  himself,  to  determination  by  a 
mode  the  issue  of  which  his  intelligence  does  not  foresee,  nor  his 
judgment  have  to  approve.  The  same  defects  exactly  oocor  in  a 
verdict  got  by  average  of  sums  furnished  by  individual  jurors.  In 
neither  case  is  the  verdict  made  valid  by  the  oath  of  the  jnrj^  sinoe 
in  both  cases  it  is  got  in  a  manner  incompatible  with  snbmiarion 
to  their  oath. 

But  the  verdict  by  arithmetic  average  not  only  has  the  identical 
faults  of  one  by  dice-throw,  but  it  has  superadded  vicionsneBS  of 
its  own,  which  would  lead  us  to  presume  that  the  legislature,  when 
they  saw  the  necessity  of  lifting  the  shield  that  protected  the  one 
kind,  could  not  have  failed  to  see,  could  not  have  left  still  eoTered^ 
the  more  egregious  iniquity  of  the  other.  We  ought  to  look  for 
and  expect  to  find  in  the  law  exposing  for  redress  the  metliod 
fraught  with  lesser  evil,  words  efficient  to  expose  for  the  same  po:^ 
pose  the  kindred  method  fraught  with  greater. 
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When  a  jury  agrees  to  got  a  verdict  by  ayerage,  the  low-figure 
jurors^  no  matter  how  largely  in  majority,  are  at  the  mercy  of  the 
high-figure  jurors.  A  single  juror^  perhaps  the  individual  lowest 
in  intelligence,  of  poorest  judgment,  the  one  least  capable  of  in- 
fluencing his  fellows,  and  quite  possibly  also  the  very  juror  disposed 
to  be  most  compliant,  may,  by  setting  down  an  exorbitant  number, 
draw  all  the  rest  up  toward  a  sum  he  himself  would  like  to  have 
given.  The  agreement  is  a  fraud  by  all  the  jurors  on  the  parties. 
But  not  only  so,  it  is  liable  to  unwatched  and  incorrigible  abuse. 
It  opens  a  field  for  further  fraud,  on  jurors  by  jurors,  fraud  within 
fraud.  Nor  is  this  all.  The  juror  entering  into  the  agreement 
finds  himself  instantly  torn  by  distracting  motives  to  action,  his 
undertaking  with  his  co-jurors  impels  him  in  one  direction,  the 
obligation  of  his  oath  drags  him  in  another ;  his  undertaking  re- 
quires him  to  set  down  as  his  number  the  damages  he  really  thinks 
the  plaintiff  ought  to  recover,  the  obligation  of  his  oath  (if  he  has 
not  lost  all  sense  of  it)  demands  that  he  set  down  that  number 
which  in  his  judgment  will  conduce  most  effectually  to  an  average 
that  his  conscience  can  approve  ;  and  obviously,  unless  the  average 
sense  of  the  jury  and  his  own  independent  conclusion,  in  his 
judgment,  coincide,  the  numbers  in  the  one  instance  and  in  the 
other  will  differ. 

A  verdict  determined  by  average  is  not  a  legal  and  true  verdict; 
it  has  no  true  ring;  it  has  not  the  stamp  of  the  jury's  oath  upon  it; 
it  is  a  composite  fraud  washed  with  a  golden  name.  Yet,  strange 
to  say,  counsel  are  found  to  argue,  and  authorities  to  support  this 
pnethod  of  average,  and  they  defend  it  as  being  analogous  to  the 
action  of  a  master  in  chancery  in  averaging  testimony  on  values. 
Now,  a  master  in  chancery,  so  far  forth  as  he  is  a  judge  of  fact,  may 
be  said  to  correspond  in  function  with  a  jury,  and  it  may  be  plausibly 
argued,  that  as  he  averages  estimates  of  different  witnesses,  so  may 
a  jury.  But  here  expire  the  duty  of  the  judge  of  fact,  and  the 
analogy,  together.  The  judge  of  fact,  in  averaging  testimony,  does 
BO  conformably  to  reason  and  good  conscience.  The  jurors,  in  aver- 
aging a  verdict,  average  whatever  sums  are  set  down,  however  un- 
conscionable. The  judge  of  fact  averages  the  eslimatcs  of  witnesses, 
but  jurors  are  not  witnesses  ;  and  it  is  just  as  practicjilly  wrong  for 
jurors  to  average  their  numerous  fixed,  and  even  conscientious, 
estimate.?,  as  it  is  practically  impossible  for  a  master  to  average  his 
unit  of  an  estimate.     The  duty  of  a  jury  ic  not  unquiJillotlly  to 
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agree^  but  to  agree  if  they  can  without  violating  their  oonacienoes. 
If  thej  cannot  agree  without  a  violation  of  conscience  by  one  or 
more  of  them,  then  they  can  render  no  joint  verdict  good  in  law. 
The  parties  are  entitled  to  a  verdict,  to  which  the  consciences  of  all 
the  jurors  have  been  brought  to  yield  assent,  and  they  have  a  right 
that  nothing  else  styled  verdict  shall  be  foisted  upon  them.  Parties 
have  a  right,  that  the  intelligence,  capacity  and  judgment  of  each 
juror  shall  avail  in  the  production  of  the  verdict,  not  as  one  unit 
against  eleven  other  equivalent  units,  but  for  what  they  are  worth 
as  compared  with  the  total  intelligence,  capacity  and  judgment  on 
the  jury.  It  is  wrong  for  a  juror,  going  to  the  jury-room,  to  take 
it  for  granted  that  he  is  an  average  of  the  jurors,  that  all  are  his 
equals  in  discernment,  memory,  comprehension  and  strength  of 
conviction,  and  that  consequently  an  average  of  his  and  their  opin* 
ions  will  be  a  fair  and  just  verdict;  it  is  his  duty  to  draw  all  opin« 
ions  to  his  own,  if  by  just  reasoning  upon  the  evidence,  and  becom- 
ing assertions  of  his  own  convictions,  he  can,  and  when  he  cannot 
draw  them  further,  it  is  his  duty  to  yield  to  the  views  of  his  fellows, 
as  far  as  necessity  may  require  and  conscience  permit,  and  thus,  by 
alternate  insistence  and  deference,  do  his  best  to  bring  about  an 
agreement;  and  if  he  cannot  conscientiously  reach  an  agreement 
with  his  fellows,  it  is  his  duty,  a  duty  owed  by  him  to  the  parties, 
and  sanctioned  by  his  oath,  to  hang  the  jury. 

The  foregoing  considerations  show  that  a  verdict  found  in  the 
manner  pursued  to  arrive  at  the  one  at  bar  has  the  same  defects  as 
a  verdict  confessedly  determined  by  chance ;  that  the  finding  got  by 
average  is  bad,  and  subject  to  even  more  objections  than  one  deter- 
mined by  throw  of  dice;  that  the  statute  to  relieve  against  verdicts 
determined  by  chance  is  remedial,  and  ought  to  be  liberally  con- 
strued to  relieve  against  all  verdicts  that  can  properly  be  said  to  be 
found  and  vitiated  by  a  resort  to  such  a  determination  ;  and  that 
if  it  be  possible  without  violence  to  language  to  consider  a  finding 
got  by  average,  as  in  the  case  before  us,  to  have  been  arrived  at  by 
a  resort  to  the  determination  of  chance,  then  it  is  the  duty  of  this 
court,  in  this  case,  so  to  apply  the  statute  as  to  protect  the  plaintiff 
in  error  against  the  verdict  returned  by  the  jury  in  the  court  below. 
It  remains  to  show,  that  the  finding  a  verdict  by  average  may, 
within  the  true  and  received  meaning  of  words,  be  said  to  be  de* 
termined  by  chance. 

What  is  chance?    It  is  said  by  a  learned  judge,  in  a  case  cited 
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{Turner  Y.  Tuolumne  County  Water  Co.,  25  Cal.  402),  that  a  ver- 
dict found  by  average  cannot  be  called  chance,  because  derived 
from  gums  the  result  of  intelligent  action  of  individual  jurors,  by 
means  of  *'  the  most  accurate  of  the  sciences."  But  for  all  that  ex- 
act science  had  to  do  with  the  matter,  he  who  gave  that  opinion 
might  as  well  have  held  that  were  twelve  dice  cast,  and  the  sums 
turned  up  added  together,  the  aggregate  divided  by  twelve,  and 
the  quotient  taken  for  a  verdict,  such  a  verdict  would  not  be  got 
by  determination  of  chance,  because  got  by  ^  the  most  accurate  of 
sciences.''  The  learned  judge  erred  doubly :  First,  he  overlooked 
the  fact  that  the  verdict  is  already  determinate  and  fixed,  as  soon 
as  the  twelve  sums  are  ascertained,  and  before  the  exact  science  is 
applied,  within  the  maxim.  Id  cerium  eat  quod  certum  fiat ;  and 
second,  he  evidently  mistook  the  nature  of  chance,  falsely  fancying 
that  what  is  certain  m  result  or  is  brought  about  by  known  or  in- 
telligent agencies,  cannot  be  said  to  result  from  chance. 

Among  all  the  cases  that  have  been  cited  in  favor  and  against 
the  verdict  in  the  case  at  bar,  being  considered  one  got  by  chance 
determination,  we  find  none  in  which  the  meaning  of  the  word 
"  chance  "  is  discussed,  and  all  the  cases  are  in  this  respect  unsatis- 
factory. 

The  word  ''  chance  "  has  not  been  adopted  or  defined  as  a  law 
term,  is  not  technical,  and  must  be  deemed  used  by  the  legislature 
in  a  popular  sense.  According  to  generally  accepted  and  ordinary 
use  of  the  word,  any  thing  is  said  to  have  happened  by  chance  to 
any  one,  which  was  neither  understandingly  brought  about  by  his 
act,  nor  pre-estimated  by  his  understanding.  If  one  move  his  arm 
inconsiderately,  and  by  the  movement  unintentionally  break  a 
crystal  vase,  we  say  he  did  it  by  chance  ;  for  his  intelligence  did 
not  from  step  to  step  estimate,  or  direct,  the  action  to  its  result. 
Yet,  although  the  result  was  a  chance  one,  it  was  the  certain, 
inevitable  result  of  assured  relative  positions  of  the  arm  and  the 
vase,  and  the  muscular  action,  perhaps  voluntary,  of  the  former. 
Again,  when  a  die  is  thrown,  the  position  in  which  the  die  will 
fall  is  a  necessary  effect  from  well-known  but  unestimated  causes  ; 
by  the  original  position  of  the  die,  its  size,  form  and  weight,  the 
manipulation  given  it,  the  distance  and  velocity  of  the  throw,  the 
sort  of  surface  it  falls  upon,  and  perhaps  other  things,  the  final 
position  of  the  die  is  determined  with  mathematical  certainty,  and 
may,  by  any  painstaking  mathematician  possessed  of  the  elements 
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of  the  problem^  by  the  use  of  ^^  the  most  accurate  of  the  Bdences," 
be  calculated  with  iufallible  precisiou.  Still  we  say,  and  properly 
say,  that  the  final  position  of  the  die  is  determined  by  chance ;  and 
by  this  we  mean,  not  that  the  result  of  the  throw  was  uncertain^  or 
a  consequence  of  unknown  causes,  but  that  it  was  produced  by 
causes,  the  efficient  and  proportionate  operation  of  which  was,  in 
fact,  by  the  person  to  whom  it  chanced  neither  estimated  nor  intel- 
ligently controlled  for  the  accomplishment  of  the  result  With  the 
same  propriety,  we  speak  of  meeting  by  chance  a  person  at  a  certain 
place  at  a  certain  time ;  and  this,  no  matter  how  exactly  we  may 
have  precalculated  and  intended  being  ourselves  at  that  place  at 
the  particular  time,  nor  how  exactly  that  person  may  have  pre- 
calculated and  intended  being  himself  at  the  same  place  at  the 
same  time  likewise,  provided  we,  to  whom  the  chance  happens,  did 
not  precalculate  nor  consciously  bring  about  the  meeting  then  and 
there. 

From  the  popular  use  of  the  word  ^  chance,"  as  illustrated  in 
these  examples,  it  seems  plain  to  us  that  a  juror  resorts  to  the  deter- 
mination of  chance  for  a  verdict  whenever  he  resorts  to  any  method 
of  determination,  the  steps  and  results  of  which  are  beyond  his  cal- 
culation, and  uiifollowed  and  unparticipated  in  by  his  understand- 
ing, and  all  the  jurors  resort  to  such  a  method,  when  they  resort  to 
the  method  of  average.  With  a  verdict  got,  fairly  as  between  the 
jurors,  by  such  a  method,  the  conclusion  attained  by  the  intelli- 
gence  of  any  one  juror  never  coincides,  unless  the  average  of  the 
conclusions  of  all  the  jurors  happens  to  be  identical  with  his  own; 
whereas,  in  a  good  verdict,  every  element  of  chance  is  eliminated 
by  the  fact,  that  before  the  verdict  is  complete,  every  intelligence 
on  the  jury,  being  first  well  apprised  of  the  action  of  every  other, 
has,  by  its  own  individual,  conscious  action,  ratified  and  arrived  at 
the  same  conclusion  with  every  other.  In  a  verdict  got  by  the 
method  of  average,  every  sum  that  goes  to  develop  the  verdict  is  a 
chance  sum  as  to  each  juror,  save  the  sum  that  the  juror  himself 
sets  down ;  and  the  verdict  is  not  redeemed  from  being  a  chance 
verdict  as  to  each  juror,  and  therefore  chance  as  to  all,  by  the  fact 
that  each  has  contributed  to  it  an  element  not  of  chance,  any  more 
than  a  dice-throw  would  be  redeemed  from  being  chance,  by  the 
fact  that  the  throw  was  in  part  controlled  by  certain  intentional 
motion  of  the  dice  box. 
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The  verdict  in  the  court  below  must  be  set  aside,  because  arrived 
at  by  a  resort  to  the  determinatioa  of  chance. 

We  notice  nothing  else  erroneous  in  the  record,  unless  it  be  that 
the  charge  of  the  judge  should  have  distinguished  between  the 
degree  of  negligence  which  would  render  a  surgeon  liable  when 
operating  gratuitously  and  that  which  would  render  him  liable 
when  operating  for  reward.  But  as  to  whether  such  distinction 
was  necessary  in  the  case  we  express  no  opinion. 

Let  the  judgment  of  the  court  below  be  reversed,  and  a  new  trial 
be  had. 

Judgment  reversed. 

NOTB  ST  nn  Bspobtbl— In  AUard  ▼.  8mUh,  8  Meta  (Ky.)«  S07,  a  chaige  that  the  jury 
might  aacertaln  the  amount  of  damages  in  the  way  resorted  to  in  the  i>rincipal  case 
was  held  error.  The  doctrine  of  the  principal  case  was  also  held  in  FeopU  ▼.  Barker^  9 
Wheel.  O.  Oss.  19,  and  in  Harvey  ▼.  RieketU  tt  Johns.  88,  is  said  to  be  "  very  well  settled.** 

Bat  in  Cochiin  t.  People,  96  Bl.  410.  it  was  held  that  where,  in  a  criminal  case,  all  the 
jurors  concur  in  opinion  as  to  the  guilt  of  the  accused,  which  is  apparent,  but  differ  as  to 
the  length  of  time  he  should  be  sentenced,  and  agree  that  each  will  state  the  time  he  thinka 
proper,  and  that  the  aggregate  of  these  sums,  divided  by  twelve,  shaU  be  the  verdict,  after 
which  some  diaaent,  and  the  odd  months  are  struck  off,  and  all  then  agree  as  to  the  time 
thus  fixed,  understandingly,  the  verdict  will  stand.  This  is  founded  on  Thompaon'e  case» 
8  Qratt.  688,  which  was  exactly  such  a  case. 

In  Smith  V.  Chetiham,  8  Gai.  61,  Spkncxr,  J.,  said:  "The  amount  of  damages  was  ascer- 
tained by  each  person's  setting  down  the  sum  he  thought  fit,  and  dividing  the  aggregate  by 
twelve.  If  this  practice  be  tolerated,  it  will  prevent  that  discussion  and  examination  so 
necessary  to  the  development  of  truth  and  so  essential  to  Justice.  To  affirm  the  present 
vardict  would  be  to  sanction  a  practice  dangerous  in  the  highest  degree." 

LiTiiiQaioN,  J.,  said  :  "Here  the  method  of  deciding  as  effectually  prednded  a  proper 
exercise  of  judgment  as  that  of  chance ;  and  what  is  worse,  put  it  in  the  power  of  any 
one  juror,  from  prejudice,  passion,  or  other  bad  motive,  to  ruin  a  defendant.  He  is  only 
to  spt  down  a  sum  sufficiently  large,  and  if  his  fellows  adhere  to  their  promise,  a  most  out- 
rageous verdict  will  be  the  consequence.  Thus  no  one  can  tell,  at  the  time  of  pledging 
himself*  what  sum  he  will  finally  agree  to.**  But  Kxmt,  C.  J.,  said  :  ^*  This  has  no  analogy 
to  the  case  of  casting  lots,  or  determining  by  chance,  for  whom  they  shall  find.  The  liqui- 
dation of  damages  must  always,  in  a  certain  degree,  be  the  result'of  mutual  ooncessiont 
since  the  amount  of  the  injury  is  not  capable  of  being  ascertained  with  mathematical  pre- 
cision .  If  this  mode  of  collecting  the  medium  of  their  different  opinions  was  fraudulently 
abused  by  any  of  the  jury,  by  fixing  on  a  sum  intended  to  be  extravagantly  high  or  low, 
and  which  was  not  given  in  good  faith,  it  would  perhaps  justify  our  interference.**  *'  I  do 
not  think  that  this  mode  of  ascertaining  the  average  sum  was  in  itself  exceptionable." 

So  in  OojoperihwaiU  v.  JoneSy  2  Ball.  65,  it  was  said,  this  mode  is  not  "at  all  similar  to 
the  case  of  casting  lots  for  their  verdict.  In  torts  and  other  cases  where  there  is  no  ascer* 
tained  demand,  it  can  seldom  happen  that  jurymen  will  at  once  agree  upon  a  innecise  sum 
to  be  given  in  damages :  there  will  necessarily  arise  a  variety  of  opinions,  and  mutual  con- 
cessions must  be  expected ;  a  middle  sum  may  in  many  cases  be  a  good  rule :  and  though 
it  is  possible  this  mode  may  sometimes  be  abused  by  a  designing  juryman,  fixing  upon  an 
extravagantly  high  or  low  sum,  yet  unless  such  abuse  appears,  the  fraudulent  desire  will 
not  be  presnmed.** 

In  Thomjmm*$  case,  8  Gratt.  687,  this  mode  of  ascertaining  the  length  of  a  term  of  tm- 
prisonment  was  approved,  where  there  was  no  precedent  agreement  to  abide  the  result. 
This  is  also  the  doctrine  of  Dana  V.  Tuefcer,  4  Johns.  488,  where  it  is  said,  oMtsr.  that  suoli 
a  pr9md<M  agreement  would  vitiate  a  verdict  so  found .    To  the  latter  effect  Is  fianwy  ▼• 
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BidteU^  15  Johns  87:  BobetU  ▼.  FaiUg^  lOm.  SB;  Qrin»eU  ▼.  JMD^fif,  1  HaaeLKl; 
Warner  ▼.  Kobinaon,  1  Boot.  IM ;  WOmm  ▼.  BerrymoM^  5  GbL  44.  In  the  latter  caae  tht 
ooortanid:  "SochTenliote  are  regarded  in  the  same  Ught  hy  the  oouzts  as  gamhifng 
▼wdicta.  and  win  be  invariaMy  set  aside,  just  as  if  the  jaiy  had  thrown  dice,  or  reaorted 
toanyspedesoff  gambling  to  aaoertain  the  amoont.**  JnJkuiurr.TMoiwmme  WaUr  Co,, 
SCSsLa97.  suchaTerdictwasheldnottobea  '*  chance  verdict,**  witUn  the  statute,  butil 
was  said,  oMter,  to  be  Tidoiis,  withhi  the  authorities  above  dted.  The  vcrdiot, 
was  not  set  aside, 
laie  doctrine  of  the  pttedpal  case  was  hold  fai  ITcracr  T.  AiaiMoiK  M : 


Harxok  y.  Halb. 

aWMh.4flD 
lf<fpatUble  imwfiwmamU — p&rri  midtnee  to  9how  tkarmeUr  ofmgming. 


Parol  erldenea  is  eompeient  to  show  that  a  jotnt  maker  of  a  promiaaorT'  note, 
apparently  signing  as  principal,  was  reall j  a  snretj.  and  that  thia  waa  kao 
to  the  holders.* 

ACTION  on  a  promifisoiy  note.     The  opinion  states  the 
The  plaintiff  had  judgment  below. 

C.  Z>.  Emory^  for  plaintiff  in  error. 

McNaught  <£  Leary  and  H.  G.  Struwj  for  defendant  in  error. 

Lewis,  J.  This  was  a  suit  bronght  in  the  District  Court  of  the 
Third  Judicial  District,  on  a  promissory  note,  in  the  words  and 
figures  following,  to  wit: 

**  $800  currency.  Seattle,  December  3, 1872. 

Three  months  after  date,  without  grace,  we  promise  to  pay  to 
the  order  of  John  E.  Hale,  at  the  Puget  Sound  Banking  Company, 
Seattle,  W.  T.,  eight  hundred  dollars,  IT.  S.  currency,  with  inter- 
est thereon  in  like  currency  at  the  rate  of  two  per  cent  per  month 
from  date  until  paid,  said  interest  payable  quarterly,  and  if  not  paid 
to  be  added  to  the  principal  and  b^  the  same  rate  of  interest  as 
the  principal  until  paid. 

Value  received* 

Johnstone  Beob., 

L.  C.  Habmoit.'' 


•  Tto  same  effect,  Jl-uiwa  ▼.  AdamM  (4S  Wis.  <B>,  88  Am.  BepLSn. 
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The  action  was  brought  by  the  payee  John  E.  Hale^  for  a  bal- 
ance dne  upon  the  note,  against  the  makers,  Johnstone  Bros.,  and 
Lb  C.  Harmon,  plaintiff  in  error. 

Harmon  filed  his  separate  answer,  setting  up  as  a  defense,  that 
the  note  was  made,  executed  and  deliTered  to  defendant  in  error, 
in  consideration  of  a  loan  made  at  the  date  thereof  to  Johnstone 
Bros.,  and  that  Harmon  signed  the  same  as  surety  only,  which 
facts  were  at  the  time  of  the  execution  of  the  note,  and  now  are 
well  known  to  said  Hale.  That  shortly  after  the  maturity  of  the 
note,  in  March,  1873,  he  called  upon  Hale  and  informed  him  that 
he  wished  to  be  released  from  all  liability  upon  the  note,  and  re- 
quested him  to  proceed  to  collect  the  same;  and  he  made  a  like  re- 
quest at  two  other  times  prior  to  April  15,  1873.  That  from  the 
maturity  of  the  note  until  July,  1873,  Johnstone  Bros,  were  carry- 
ing on  business  in  Seattle  as  merchants,  and  at  no  time  had  in  store 
less  than  $5,000  worth  of  goods,  subject  to  attachment  and  levy  for 
payment  of  their  debts.  That  about  the  middle  of  July,  Johnstone 
Bros,  closed  their  store  at  Seattle  and  publicly  removed  their  stock 
of  goods  to  Tacoma,  and  continued  business  at  the  latter  place  until 
November,  1873,  when  they  became  insolvent.  That  during  the 
time  they  were  in  business  at  Tacoma,  they  were  possessed  of  goods 
of  the  value  of  $5,000,  out  of  which  the  said  note  was  collectible. 
That  about  the  15th  of  April,  1873,  the  said  Hale,  in  answer  to  the 
demand  of  said  Harmon  to  put  the  note  in  process  of  collection 
he  (Hale)  stated  to  Harmon  that  the  said  note  was  paid,  and  that 
he  need  not  give  himself  any  further  trouble  about  it.  That  by 
reason  of  said  statements  of  Hale,  the  plaintiff  in  error  at  all  times 
supposed  the  note  to  be  paid  in  full,  and  never  knew  or  heard  to 
the  contrary,  until  the  25th  of  December,  1873.  That  said  John- 
atone  Bros,  have  continued  insolvent  since  November,  1873. 

The  defendant  in  error  interposed  his  demurrer  to  this  defense, 
the  court  below  sustained  the  demurrer  and  the  ruling  of  the  Dis* 
trict  Court  on  the  demurrer  is  here  assigned  for  error. 

This  case  presents  for  our  determination  two  questions: 

1.  Whether  it  is  competent  when  two  or  more  persons  have 
signed  a  pi*omiseory  note  jointly,  for  one  to  show  by  parol  evidence 
that  he  was  surety  for  the  other. 

2.  Whether  the  facts  set  up  in  the  answer,  as  above  stated,  are 
sufficient  to  discharge  Harmon,  admitting  that  he  signed  the  note 
as  surety. 
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These  are  questions  of  much  importanoe,  especiallj  the  first  one, 
and  we  have  given  them  much  consideration. 

As  to  the  first  point  it  seems  to  be  definitely  settled  that  sacn 
evidence  is  admissible  in  equity,  when  this  relation  was  known  to 
the  holder  at  the  time  of  entering  into  the  contract  Parson'a 
Notes  and  Bills,  233.  Whatever  will  discharge  a  surety  in  equity, 
will  discharge  him  at  law,  is  also  a  well-settled  principle.  2  Anu 
L.  Cas.  (3d  ed.)  293;  3  Comst.  452. 

It  is  insisted  by  counsel  in  opposition  to  the  introduction  of  sncL 
eyidence  at  law : 

1.  That  he  is  estopped  by  his  own  admissions  in  the  note. 

2.  That  such  evidence  contradicts  and  varies  his  written  contract. 
These  questions  have  not  heretofore  been  adjudicated  by  thia 

court,  and  there  is  some  conflict  in  the  authorities  as  to  the  points. 
It  is  claimed  by  counsel  for  defendant  in  error,  that  this  ques- 
tion has  been  decided  by  the  Supreme  Court  of  the  United  States, 
in  the  case  of  Sprigg  v.  Bank  of  ML  Pleasant^  10  Pet  257.  Bnt 
an  examination  of  that  case  will  show  that  it  was  disposed  of  on  a 
different  point.  The  action  was  brought  on  a  bond  under  seal, 
wherein  the  parties  in  express  terms  declared  that  they  were  boand 
as  principals.  Thompson,  J.,  in  delivering  the  opinion  of  the 
court  says :  '*  An  estoppel  has  sometimes  been  quaintly  defined  the 
stopping  of  a  man's  mouth  from  speaking  the  truth,  and  would 
seem  in  some  measure  to  partake  of  severity  if  not  injus^de.  But 
it  is  in  reality  founded  upon  the  soundest  principles  as  a  rule  of 
evidence.  It  is  a  salutary  and  practical  rule  that  a  man  shall  not 
be  permitted  to  deny  what  he  has  once  solemnly  acknowledged.  In 
ordinary  cases,  whore  sureties  sign  an  instrument  without  any 
designation  of  tlie  character  in  which  they  become  bound,  it  may 
be  reasonable  to  conclude  that  they  understood  that  their  liability 
was  conditional  and  attached  only  in  default  of  payment  by  the 
principal.  Hence  the  reasonableness  of  the  rule  of  law,  which  re- 
quires of  the  creditor  that  his  conduct  with  respect  to  his  d^tor 
should  be  such  as  not  to  enlarge  the  liability  of  the  surety,  and 
make  him  responsible  beyond  what  he  understood  he  had  bound 
himself.  But  when  one,  who  is  in  reality  only  a  surety,  is  willing 
to  place  himself  in  the  situation  of  a  principal  by -expressly  dedar* 
ing,  upon  his  contract,  that  he  binds  himself  as  such,  there  cannot 
be  any  hardship  in  holding  him  to  the  character  in  which  he  as- 
sumes  to  place  himself.*' 
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In  this  case,  after  an  elaborate  discussion  of  the  question,  the 
court  says :  ^*  The  fact  of  defendant's  being  a  surety  is  not  ovly 
not  admitted,  but  it  is  alleged  that  he  is  estopped  from  setting  it  up 
by  his  own  admission  in  his  obligation  that  he  is  principal,  and  we 
are  aware  of  no  case  giving  countenance  to  such  a  defense,  under 
such  circumstances.'' 

The  Supreme  Court  understood  that  case  to  turn  upon  the  ques- 
tion of  estoppel.  The  same  case  was  again  before  them  in  a  pro* 
ceeding  in  equity.  And  in  announcing  the  decision,  the  court  sayst 
''That  the  decision  turned  upon  the  point  that  the  defendant  and 
all  the  other  obligors  had  by  express  terms  of  the  obligation  bound 
themselves  as  principals,  and  were  thereby  estopped  from  setting: 
themselves  up  as  sureties,  and  in  that  case  it  was  held  such  evidence 
was  not  admissible  even  in  equity.  Sprigg  v.  Bank  of  Mi.  Pleasant 
14  Pet  201. 

But  the  precise  point  in  the  case  at  bar  has  at  no  time  been  passed 
upon  by  the  Supreme  Court  of  the  United  States. 

A  case  prec^'aely  in  point  was  before  the  Supreme  Court  of  Ohio^ 
"  Whether  the  obligor  is  estopped  by  his  bond  from  showing  his^ 
relation  as  surety  except  when  the  instrument  affords  evidence  of 
the  fact?"  And  the  court  hold:  '^That  there  is  no  attempt  to 
deny  or  to  evade  the  obligation  of  the  bond.  If  the  obligation 
recited  that  the  obligors  were  principals  there  might  be  color  for 
the  assumption  that  the  admission  concludes  them.  In  the  absence^ 
of  such  recital  we  find  nothing  to  stop  them  from  proving  the* 
truth."  Bank  of  Siubenville  v.  Hoge,  6  Ohio,  17;  to  the  same  effect^ 
Aricher  v.  Douglas^  6  Den.  509. 

In  the  case  at  bar,  it  is  not  in  express  terms  stated  that  Harmoi» 
bound  himself  as  principal,  and  in  order  that  he  be  estopped  fron» 
showing  a  fact,  he  must  have  made  such  admission  in  his  contract,, 
bat  not  having  so  done  in  the  note  herein  sued  upon,  he  is  not 
precluded  from  showing  the  fact  of  his  being  surety  on  the  ground 
of  estoppel.  This  view  of  the  question  is,  we  think,  sustained  b]^ 
the  andiorities,  and  is  correct  in  principle. 

But  is  he  prohibited  from  showing  the  fact  of  suretyship  for  the* 
reason  that  such  evidence  will  contradict  or  vary  the  contract? 

The  proof  of  such  fact  does  not  in  the  first  instance  affect  hi» 
liability,  he  is  still  jointly  liable  for  the  payment  of  the  note.  It 
only  places  him  in  the  same  position  as  if  he  had  signed  the  note- 
<<  as  surety  ; "  he  is  still  absolutely  liable  on  the  note  —  his  obligi^ 
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tion  is  not  changed,  and  it  only  places  him  in  snch  a  position  as  to 
require  of  the  holder  of  the  note  that  he  do  nothing  to  his  prejudice, 
and  that  he  so  nse  and  enjoy  his  own  property  and  rights  as  not  to 
infringe  npon  the  rights  of  others.  This  question  has  been  adjndi* 
cated  in  many  of  the  State  courts. 

In  the  Supreme  Court  of  Massachusetts  it  is  held  that  the  faot 
that  the  party  is  surety  and  notice  thereof  to  the  holder  of  a  note 
may  be  shown  in  an  action  at  law,  by  extrinsic  evidence,  on  the 
grounds  that  it  does  not  affect  the  terms  of  the  contract,  but  to 
prove  a  collateral  fact  and  rebut  a  presumption.  Harris  v.  Brooks, 
21  Pick.  195.  That  where  two  or  more  have  signed  a  note,  not 
designated  either  as  principal  or  surety,  prima  facie,  both  are  prin- 
cipals, but  the  fact  that  one  signed  as  surety  may  be  proved  by  any 
competent  evidence ;  it  is  not  necessary  that  it  should  so  appear  by 
the  contract  Carpenter  v.  King,  9  Mete.  511 ;  Home  t.  BodwM, 
5  Gray,  457. 

In  New  York  the  Supreme  Court  say  that  we  cannot  assent  to 
the  proposition  that  the  fact  of  a  man's  being  bound  as  surety  could 
not  be  averred  at  law,  and  we  in  vain  sought  for  the  principle  which 
allowed  the  inquiry  in  a  court  of  inquiry,  and  not  in  a  court  of 
law ;  we  understood  the  rules  of  evidence  to  be  the  same  in  both 
events.    King  v.  Baldwin,  17  Johns.  384;  8  Am.  Dec  415. 

It  is  so  held  in  Alabama.  Branch  Bank  v.  Janies,  9  Ala.  949. 
And  the  authors,  in  2  Am.  Lead.  Cas.  299,  say  that  the  true  rule  is 
laid  down  by  the  Supreme  Court  of  New  Uampshire  in  the  case  of 
the  Orafton  Bank  v.  Kent,  4  N.  H.  221,  wherein  the  court  said : 
^  We  are  on  the  whole  of  opinion  that  the  rule  is  that  where  the 
maker  of  a  note,  who  has  signed  as  surety,  does  not  on  the  face  of 
the  paper  appear  to  be  a  surety,  ho  is  considered  and  treated  as  a 
principal,  with  respect  to  all  those  who  have  no  notice  of  his  real 
character,  but  whenever  it  is  material,  a  defendant  may  show  by 
extrinsic  evidence  that  he  made  the  note  as  surety  only,  and  that 
It  was  known  to  the  plaintiff  that  he  was  surety  only.'' 

The  same  point  has  been  so  decided  in  Missouri.  Oarreii  y.  Fsr- 
guson,  9  Mo.  125. 

It  hath  been  said  by  a  distinguished  English  chancellor  that  the 
«x>mmon-law  courts,  even  in  England,  have  fallen  in  love  with  the 
doctrines  of  equity  on  questions  arising  out  of  the  contract  of 
suretyship.    The  writer  is  of  opinion  that  in  the  United  States, 
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oourts  of  law  have  not  only  fallen  in  love  with  the  doctrines,  but 
have  actually  embraced  them. 

That  great  law  writer.  Judge  Parsons,  hath  declared  that  in 
his  opinion,  the  weight  of  authority  and  principle  is  in  favor  of  the 
admission  of  such  evidence  in  courts  of  law.  1  Pars,  on  Notes  and 
Bills,  284. 

In  announcing  an  opinion  on  a  question  as  to  the  admissibilitj' 
of  parol  evidence  upon  a  case  involving,  in  principle,  the  point  un* 
der  discussion.  Chief  Justice  Marshall  said  :  *^  That  it  was  com* 
petcnt  to  show,  by  parol,  that  payment  of  a  note  by  verbal  agree* 
meut  was  to  be  demanded  at  a  particular  bank/' 

That  such  evidence  does  not  contradict  the  instrument,  the  place 
of  demand  not  being  expressed  on  the  face  of  the  note.  Brenfs  JSxrs.. 
V.  Bank,  1  Pet  89. 

A  similar  principle  is  announced  by  the  Supreme  Court  of  the* 
United  States  in  Ihrd  v.  WiUiams,  21  How.  287,  wherein  Ford  was 
permitted  to  show  by  parol  that  although  the  contract  in  writing 
was  made  with  one  Bell,  that  Bell  was  in  fact  acting  as  his  agent* 
This  prpof,  say  the  court,  does  not  contradict  the  writing,  but  ex« 
plains  the  transaction. 

But  further,  under  the  provisions  of  our  statute  (Code  1873^ 
§  582)  it  is  enacted  :  '^That  any  person  bound  as  surety  upon  any 
contract  for  the  payment  of  money,  when  the  right  of  action  has 
accrued,  may  require,  by  notice  in  writing,  the  creditor  to  forthwith 
institute  an  action." 

Now,  was  it  intended  that  the  surety  be  driven  into  a  court  of 
equity  to  first  determine  the  fact  that  he  is  a  surety,  it  not  appear- 
ing on  the  face  of  the  note,  before  he  could  exercise  the  rights  given 
him  by  statute,  or  was  it  not  rather  the  intent  of  the  legislature,  if 
he  was  in  fact  surety,  to  permit  him  to  so  declare  to  the  holder,  and 
by  written  notice  require  him  to  proceed  to  collect  the  demand, 
and  that  he  so  do  at  his  peril?  We  think  the  latter  the  more  rea* 
Bonable. 

Again,  by  the  provisions  of  section  584,  when  action  is  brought 
upon  such  contract,  and  one  of  the  defendants  is  in  fact  surety^  he 
may  cause  the  question  to  be  tried  upon  the  issues  of  the  parties  oq 
trial,  as  afterward,  thereby  giving  to  the  surety  the  right  to  show 
snch  fact  in  action  at  law. 

Taking  into  consideration  the  fact  that  the  great  weight  of  an* 
ihority  is  in  fayor  of  the  admission  of  such  evidence  and  that  the 
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Tnle  is  reasonable,  as  also  the  fact  that  we  have  a  code  practice  in 
this  Territory,  which  tends,  in  a  great  measure,  to  break  down  all 
^listinctions  between  the  forms  of  proceedings  at  law  and  in  equity; 
^e  are  of  opinion  that  the  fact  that  Harmon  is  in  fact  a  surety 
upon  such  note,  may  be  shown  in  this  proceeding  at  law. 

That  the  correct  rule  is  that  in  an  action  at  law,  on  a  promissory 
note  executed  by  two  or  more,  not  designating  whether  the  parties 
liave  signed  either  as  principal  or  surety,  jmma  faciei  both  are 
principals ;  but  it  is  competent  for  one  of  the  parties  to  show,  by 
extrinsic  evidence,  that  he  signed  the  note  as  surety  only,  and  that 
plaintiff  had  knowledge  of  that  fact 

[Omitting  the  other  question.] 

The  demurrer  shoald  have  been  orerruled.  The  judgment  of 
..the  court  below  is  reversed  and  the  cause  remanded. 

JudgjiierU  reversed  and  cause  remanded. 
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ACCOMPLICE. 
See  Eyidsngs,  891. 


ACCOUNT  STATED. 

lo^  impUed  only  b«twe«i  mmrchants —  dootriiM  as  to  oChan.]  The 
doctrine  of  liability  from  retaining  a  stated  account  without  objection  la 
on] J  applicable  between  merchanta,  but  between  other  parties  auch  reten* 
tion  ia  a  drcnmatance  for  the  consideration  of  the  Jury.  Anding  y.  Le9§ 
(Miaa.).  485. 

ACTION. 

L  For  breach  of  marrlaga  prcmiiae  againat  promlaor^  adminiatrator.]  An 
action  for  breach  of  promise  of  marriage  will  not  lie  against  the  personal 
representative  of  the  promisor.     CfnMfe  Adm'r  v.  8uU  (Gratt.),  765. 

2.  Indemnity  for  damagea  caused  by  negligence  of  tenant]  An  occupant  of 
a  building,  who  has  been  compelled  to  pay  damages  for  injuries  sustained 
by  another  by  falling  into  a  hatchway  on  the  premises  negligently  left 
open  and  unguarded  by  a  third  person,  may  maintain  an  action  against 
such  third  person  for  indemnity .     OhurMU  ▼.  HoU  (Mass.)*  855. 

8.  By  mortgagee  ont  of  possession  against  purchaser  of  timber  from  mort- 
gagor.] A  mortgagee  of  land  out  of  possession  may  maintain  an  action 
for  conrersion  agidnst  one  who  buys  from  the  mortgagor  wood  and  tim- 
ber which  the  latter  has  wrongfully  cut  from  the  premises,  but  whether 
the  cutting  is  wrongful  is  a  question  of  fact,  and  depends  on  circumstances. 
Searie  t.  Sawyer  (Mass.),  425. 

Against  bank  for  tax  on  stock.]    See  National  Banks,  80. 

T6  enforce  individual  liability  of  stockholder.]    See  Cobfobatioh,  426. 

See  Bond,  667;  Contract,  635;  Fraud,  849;  Nbguobncb,  668,  675;  Sub* 

DAT,  670. 

AGENCY. 

tm  Indorseiiient  by  savings  bank  treasurer,]  The  treasurer  of  a  savings  bank 
cannot  bind  it  by  his  indorsement  in  its  name,  by  virtue  of  his  office, 
although  it  had  directed  the  sale  of  its  noten,  and  authorized  him  te 
**  draw  all  necessary  papers  and  discharge  all  obligations."  Bradiee  t. 
Warren  F%oe  OenU  Sacinge  Bank  (Mass.).  851. 
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2.  Power  of  agonft  to  wuruiL]  In  an  action  for  breach  of  warrant j  of  a  ttJie 
eold  and  warranted  bj  an  agent,  hM,  that  there  moat  be  proof  of  exptest 
aathority  from  the  principal,  or  of  a  ciutom  to  warrant.  Marrimg  ▼• 
Skoifffs  (Ala.).  4. 

ANUiALS. 
See  Nbolioencb,  718. 

ASSESSMENT. 
For  ildowalk.]    See  OoHfrnrunoHAL  Law,  451. 

ASSIONMENT  FOB  CREDITORa 

'Ooadttioii  far  releaao.]  An  aaeignment  for  the  benefit  of  credit<MnB»  roqniiing 
the  creditors  to  releaee  the  aaeignor  before  reoeiTing  any  benefit  nador 
deed,  la  Toid  on  its  face.    Duggan  ▼.  BUee  (CoL),  80. 

ASSIGNMENT. 

Of  lanmiioo.]  See  Inburahcb,  SffI 

ATTORNEY  IN  FACT. 
See  BAmKBUFTCT,  887. 

ATTORNEY  AND  CLIENT. 

JkUmimfH Um  on  Jndgaeiit — how  onforoed.]  An  attome/'a  lien  od  a  Jodg* 
montdoee  not  anthoriae  him  to  bring  a  eiut  thereon  in  hla  dlentfa  aanie 
without  hie  aathority.    Bifrton  t.  ChampUn  (R.  h\  788 

See  DA1CA6B8,  49. 

BAGGAGE. 
See  Carrieb,  878. 

BANK. 

1.  Oorrootloa  of  enonaoaa  oertifioaAion  of  aoto— evldanoo— VH^go.]   A 

l)ank  having  erroneonaly  certified  a  note  to  be  "  good,"  can  correct  the  mil- 
take  before  liabilities  have  been  incarred  or  losses  sostained  in  conae- 
quenoe  of  snch  certification,  and  evidence  of  usage  to  the  eontrary  is  In- 
competent. Second  National  Bank  of  BaUimore  ▼.  Wettem  jyorfswrf 
Bank  of  BaiHmore  (Md.),  800. 

ft.  InsolTent —Issue  of  draft  for  depositor's  chook.]  The  C.N.  Bank  cashed  a 
check  on  the  M.  and  M.  Bank,  and  sent  it  for  payment ;  the  latter  bank  sent 
the  former  its  draft  for  the  amount,  charged  the  check  to  the  dimwee'a  ae^ 
count,  which  was  good,  and  returned  him  the  check  as  paid.  Two  days  after- 
ward the  M.  and  M.  Bank  failed,  and  was  placed  in  the  hands  of  a  reeelTer, 
On  an  application  by  the  C.  N.  Bank  to  have  the  receiver  pay  the  amount 
of  the  draft  to  it«Md»  that  the  transaction  was  a  simple  shifdag  of  indolvMU 
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nem  by  the  M.fand  M  jBank,  and  did  not  impresB  any  trast  on  the  drawee's 
funds  in  ita  hands.  People  r.  Merchants  and  Meehaniee'  Bank  (N.  Y.).  532. 

3.  Pa3rment  of  check  forged  by  drawer's  agent — laches  —  estoppeL]    A 

confidential  clerk,  haring  charge  of  bis  employer's  check-book  and  bank- 
book, and  whose  duty  it  was  to  enter  all  checks  on  one  side  of  the  bank- 
book, the  bank  entering  all  deposits  on  the  other,  forged  fourteen  checka 
of  his  employer,  at  different  times ;  the  bank  paid  them,  and  he  entered 
them  in  the  bank-book.  The  bank  retarned  such  checks  with  the  book, 
striking  the  balances  after  payment  of  the  first  five  and  again  after  the 
payment  of  the  other  nine.  The  employer  did  not  discover  the  fraud 
nntil  after  the  payment  of  all  the  forged  checks.  In  an  action 
by  him  against  the  bank  to  recover  this  amount,  held,  that  he  waa 
not  absolutely  estopped  by  apparent  acquiescence  in  the  account  thus 
stated  in  the  bank-book,  and  could  recover  unless  he  had  been  guilty  of 
nogligBQce  in  discovering  the  fraud,  and  unless  the  bank,  in  paying  the 
later  forged  checks,  had  relied  on  his  apparent  acquiescence  of  the  pay» 
ment  of  the  earlier  ones.    Hardy  v.  Chesapeake  Bank  (Md.),  825. 

4.  Bi|^  to  apply  aoooont  of  depositor  on  his  debt  to  bank.]  A  bank  dis» 
oonnted  for  B.  two  notes,  one  executed  by  him  in  his  official  capacity  as 
town  treasurer,  and  indorsed  by  P.,  and  the  other  his  individual  note.  B. 
at  the  time  kept  a  deposit  account  with  the  bank,  but  the  proceeds  of  the 
official  note  were  not  put  to  that  account.  The  official  note  waa 
not  paid  at  maturity.  The  individual  note  matured  the  next  day 
after  the  official  note,  and  exceeded  the  balance  then  on  deposit  ta 
B.'8  credit.  The  bank  president  thereupon  directed  the  cashier  to  apply 
such  balance  on  the  individual  notes.  Three  days  later  P.  tendered  to  the 
bank  B.'s  individual  check,  payable  to  and  indorsed  by  himself  in  bis  offi- 
dal  character,  for  such  balance,  and  money  sufficient  therewith  to  pay  the 
official  note,  and  demanded  the  note.  The  bank  refused  to  give  it  up,  and 
brought  suit  on  it  against  P.  Held,  maintainable,  although  the  application 
of  the  balance  on  the  individual  note  was  not  actually  made  antil  after 
P.'s  demand.    National  Jfahaiwe  Bank  v.  Peek  (Mass.),  868. 

Wrong  payment  of  deposit  by.]  Bee  Nboliobncb,  858. 

BANKRUPTCY. 

V  Discharge  —  fiduciary  debt.]  Where  the  agent  of  a  bank  appropriated 
the  proceeds  of  notes  collected  by  him  for  the  bank,  to  which  they  were 
sent  for  collection,  his  liability  to  the  bank  therefor  may  be  discharged 
in  bankruptcy.    Oreen  v.  OhUtonQAlaB.),  488. 

d.  "  Fiduciary  character  "  —  attorney  in  fiiot]  An  attorney  in  fact  does  not 
act  in  a  **  fiduciary  character  "  within  the  meaning  of  the  Federal  Bank 
mpt  Act.     Woodward  v.  lotone  (Mass.),  887. 

BAR. 
See  Crimikal  Law,  278. 
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8e$  CBncniAL  Law,  S. 

BILL  OF  LADING. 

8|Moial  JBdoriomaut  and  deUrexy — wrongfal  dhrmlon.]  Tbe  plaintiff  at 
Baflklo  diflooanted  a  draft  on  B.,  on  delivery,  ma  oollateial,  by  B.'a  agent, 
of  a  bill  of  lading  of  wheat  shipped  to  B.  at  New  York,  the  piooeeda  being 
naed  by  the  agent  to  pay  for  the  wheat  at  BniRdo.  On  acceptance  of  the 
draft,  the  plaintiff  delivered  the  bill  of  lading  to  B. ,  with  an  indorsement 
to  the  effect  that  the  wheat  was  pledged  to  it  for  payment  of  the  draft,  and 
was  placed  in  B.'s  custody  '*  In  trost  for  that  pnrpose,"  and  was  not  to  be 
direrted  to  any  other  use  ontil  the  draft  was  paid.  B.  sold  and  deUvered 
the  wheat  to  C,  bat  did  not  pay  the  draft  C.  knew  of  the  bill  of  ladin|r 
and  the  indorsement  before  his  pordiafle.  HM^  that  he  was  liable  in  an 
action  for  oonTersion  of  the  whsat.  J'farsMn  and  MeehaniaflfaUonai  BtuUk 
T.  BuMne  (N,  Y.),  519. 

BOND. 

m»  OoiMudatatlcMt ^ ptiMio  poHoy^tdtm  ▼iws  — - matority*]  A  bond  was 
ezeented  by  soTeral  for  the  several  payment  of  a  certain  snm  to  a  cer- 
tain savings  bank,  on  a  specified  day,  "  or  six  months  after  a  demand  tlMte- 
for."  The  bank  was  embarrassed  at  the  time,  and  the  real  purpose  of  tLa 
bond,  which  was  known  to  the  obligors,  was  exhibition  to  the  bank 
department  as  an  asset,  and  to  enable  the  bank  to  pass  examination  and 
oontinae  in  basiness.  The  expressed  consideration  was  that  the  bank 
shonld  continne  in  business  after  the  execution  of  the  bond.  The  bank 
did  continue  in  business  for  some  time,  but  not  until  the  specified  day  of 
payment,  and  then  failed,  and  was  put  in  the  hands  of  a  receiver.  AU,  (l) 
that  the  transaction  was  not  against  public  policy;  (2)  that  it  was  not  nttm 
9ire9  as  to  the  depositors  represented  by  the  receiver ;  (3)  that  it  waa  npon 
a  valid  consideration;  (4)  that  an  action  was  maintainable  upon  six  months' 
notice  and  before  the  specified  day  of  pajrment.  Hurd  v.  Kel^  (N.  Y.\ 
667. 

2.  Sorety  —  conditional  deliveiry.]  A  bond  rigned  by  a  principal  and  sevw 
eral  sureties,  and  complete  and  perfect  on  its  face,  except  that  seveial 
scrolls  below  the  signatures  of  the  sureties  were  left  unsigned,  waa  deliv. 
ered  by  the  sureties  to  the  principal  on  condition  that  he  ahoold  obtain 
the  execution  of  additional  sureties  before  delivery  to  the  obligor.  Ho 
delivered  it  without  obtaining  such  additional  sureties.  J7eM,  that  the 
sureties  were  bound  unless  the  obligee  had  notice  of  the  conditiQn,  and 
that  the  unsigned  scrolls  were  not  sufficient  to  put  him  on  inqoixy,  ifosi 
T.  FugcOe  (Gratt.),  780. 

BREACH  OF  MARRIAGE  PROMISE. 
Bee  Action,  TfiOL 
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BURGLARY. 
See  Criminal  Law,  241. 

CARRIER. 

1.  Of  iMMMngan  —  ^jpcAicm  for  non-payment  of  Caure.]  A  railway  company 
may  lawfully  make  and  enforce  a  rale  that  passengerB  not  procuring 
ticketa  before  entering  a  train  shall  pay  a  greater  Bpecified  rate  of  fare, 
and  paaeengers  are  bound  to  take  notice  of  and  conform  to  such  rule. 
Toledo,  Wabaeh  and  Western  BaUtoay  Co,  v.  Wright  (Ind.),  277. 

2, *]  A  statute  providing  that  if  any  railway  passenger  shall  refuse  to  pay 

his  fare,  he  may  be  ejected  at  any  usual  stopping.place  does  not  prohibit 
his  ejection  at  any  other  safe  point.  Id. 

3.  NagUganoe  —  passenger  on  steamboat,  going  ashore  before  reaching  desti* 
nattom.]  A  passenger  for  hire  on  a  steamboat,  attempting  to  go  ashore 
before  reaching  his  destinatioui  sustained  personal  injury  from  the  car- 
rier's negligent  omission  to  proyide  lights.  Held,  that  the  carrier  was 
liable.  Dice  r.  WtUamette  TranitportaHon  and  Locke  Company  (Greg.), 
575. 

4. street  railroad  company.]     Street  railroad  companies  are  carriers  of 

passengers,  bound  to  extraordinary  diligence,  and  liable  for  negligence  of 
their  agents  and  employees  in  and  about  such  carriage ;  and  when  passen- 
gers are  injured  by  riotous  fighting  among  other  passengers,  the  question 
of  negligence  is  one  of  fact,  and  a  declaration  alleging  negligence  in  the 
company,  in  the  failure  to  have  a  conductor  aboard  to  preserve  order,  and 
in  the  failure  of  the  driver  to  suppress  the  fight  or  to  eject  the  comlMit- 
ants,  is  good,  and  should  not  be  dismissed  on  demurrer.  HoUy  v.  Atlanta 
Street  BaUroad  (Oa.),  97. 

6.  Baggage  —  merchandise.]  A  railway  passenger  had  merchandise  checked 
without  disclosing  its  character.  Tliere  was  no  evidence  of  any  agree- 
ment to  carry  it  as  freight,  nor  that  the  baggage-master  had  any  authority 
to  receive  it  as  freight  or  as  personal  baggage.  Held,  that  the  company 
were  not  responsible  for  its  loss,  although  the  baggage-master  knew  the 
character  of  the  baggage,  and  received  similar  packages  from  other  passen- 
gers.   Blumantle  v.  Fitchburg  Railroad  Go.  (Mass.),  876. 

6.  Contract  for  limitation  of  liability  —  receipt  —  negligence  of  third  party.] 
The  plaintiff's  agent  delivered  three  bales  of  furs  to  the  defendant,  a  com- 
men  carrier,  for  transportation.  At  the  same  time  he  filled  up  and  deliv- 
ered to  the  defendant  a  printed  blank  receipt,  such  as  was  used  by  the 
United  States  Express  Company,  with  their  name  on  it,  and  containing  a 
condition  that  the  United  States  Express  Company  would  not  be  liable  for 
loss  or  damage  except  as  forwarders,  nor  for  any  loss  or  damage  of  any 
box,  packsge  or  thing  for  over  $50.  unless  the  just  and  true  value  was 
stated  in  the  receipt.  The  plaintiTs  agent  wrote  the  word  *'Ad&ms" 
over  the  printed  words  "  United  States  "  in  the  receipt,  and  drew  a  pen 
through  the  blank  left  for  the  statement  of  valuation,  but  left  it  otherwise 
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ondiaiigecl,  and  the  defendant  signed  and  delWered  it.  The  gooda 
deetrojed  bj  fire  on  the  railwajr  train  employed  by  def endant»  canaed  by 
the  wreck  of  the  train  by  a  broken  rail.  In  an  action  for  the  valae  of  the 
goodB«  hM,  (1)  that  the  receipt  did  not  constitate  the  contract ;  (2)  that  the 
limitation,  if  applicable,  applied  to  each  bale  separately  and  not  to  the 
three  as  one  shipment ;  (8)  that  evidence  was  admissible  to  show  an  oral 
agreement  by  the  defendant  to  carry  the  plaintifiTs  goods  at  non-valoatioii 
rates ;  (4)  that  notwithstanding  any  limitation  of  liability  the  defendant 
was  liable  for  the  fall  value  if  the  loss  was  the  faalt  of  the  railroad  oom* 
pany.    BoicaufiU  v.  Adams  Exprtn  Company  (IlL),  191. 

CERTIFICATION. 
See  Bank,  800. 

CHATTEL  MORTGAGR 
See  HoBTOAOE,  265. 

CIVIL  DAMAGE  ACT. 

Prortmato  oeoamm — death.]  An  intoxicated  person  going  home  at  night  had 
to  cross  a  railroad.  Next  morning  he  was  found  on  the  track  killed  by 
being  ran  over  by  the  cars.  IIM^  that  the  intoxication  was  the  proximate 
eaase  of  his  death,  and  the  seller  of  the  liquor  which  intoxicated  him. 
and  the  owner  of  the  premises  where  it  was  sold,  were  liable,  onder  the 
Civil  Damage  Act,  to  bis  widow,  for  injury  to  her  means  of  support. 
Sehroeder  v.  Crawford  (111.),  286. 

CONCEALED  WEAPONS. 

1.  I>efeotive  pistoL]     A  statute  makes  it  penal  to  carry  about  the  person, 

unless  in  an  open  manner  and  fully  exposed  to  view,  any  pistol  except  a 
horseman's  pistol.  The  mainspriog  being  disabled  so  as  to  render  a  dis- 
charge of  the  weapon  impossible  in  the  ordinary  mode  of  using  firearms 
is  no  excuse  or  justification.     WiUiams  v.  State  (Ga.),  102. 

2.  When  permissible.]     Under  a  law  prohibiting  the  carrying  of  weapons 

except  on  one's  premises,  or  in  travelling  with  baggage,  or  when  acting  as 
or  in  aid  of  an  officer  of  justice,  it  is  not  unlawful  to  carry-an  army  pistol 
to  kill  wild  hogs,  and  the  defendant's  declarations  at  the  time  of  borrowing 
such  a  pistol  of  his  purpose  are  admissible  in  evidence.  WiUon  ▼.  SteiU 
(Ark.),  52. 

See  Criminal  Law,  1,  786. 

CONSIDERATION. 
See  Bond,  567;  Nbgotiable  Instruvrnts,  269,  680. 

CONSTITUTIONAL  LAW. 

L  Boable  damage  ~>  fencing  railway.]    A  statute  making  a  railway  oompany. 
neglecting  to  nudntidn  proper  fences  along  its  tracks,  liable  in  doable 
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dainsges  for  stock  Btraying  on  the  track  and  being  killed,  \b  conBtitational. 
Cairo  and  8t,  LouU  Railroad  Co.  ▼.  Peoples  (111.),  112;  LiUls  Boek  and 
FoH  Scott  Ry,  Co,  v.  Paym  (Ark.).  55. 
2.  Bminoat  domain — oompensatlon.]  A  statnte  aathoriaing  the  taking  of 
landa  for  the  use  of  a  railroad  owned  by  the  State,  and  of  other  railroads, 
without  providing  for  compensation  to  the  owners  except  from  the  earn- 
ings of  the  State  railroad,  is  unconstitutional.  Connecticut  River  Railroad 
Co,  ▼.  County  Commissioner  (Mass.),  838. 

3*  High  schools.]  Under  a  constitutional  provision  that  the  legislature  shall 
provide  a  thorough  and  efficient  system  of  free  schools  for  the  conferring 
a  good  common-school  education,  a  statute  authorizing  the  establishment 
and  maintenance  of  township  high  schools,  on  a  vote  of  the  people,  is 
valid.     Richards  v.  Raymond  (111.),  151. 

C  Ziegislatiire  prescribiiig  role  of  condusive  evidence.]  The  legislature  can- 
not prescribe  a  rule  of  conclusive  evidence.  Little  Rock  and  Fort  Bcott 
Railway  Co.  v.  Payne  (Ark.),  55. 

&  Municipal  coKporation  —  assessment  for  sidewalks.]  A  municipal  corpora- 
tion may  make  assessment  on  each  individnal  for  the  paving  and  repairing 
of  the  sidewalk  in  front  of  his  lot,  and  within  the  fire  limits  require  it  to 
be  paved  with  bricks.     Town  of  Macon  v.  Patty  (Miss.),  451. 

6b  Power  of  State  as  to  militia.]  The  Federal  Constitution  does  not  confer 
on  Congress  unlimited  power  over  the  militia  of  the  several  States.  Its 
power  is  restricted  to  specific  objects  enumerated,  and  for  all  other  pur. 
poses  the  militia  of  the  States  remain  subject  to  State  legislation.  There- 
fore, a  provision  of  a  State  militia  law  making  it  unlawful  for  aoy  body  of 
men,  other  than  the  regularly  organized  volunteer  militia  of  the  State, 
and  troops  of  the  United  States,  with  an  exception  in  favor  of  students  in 
educational  institutions  where  military  service  is  taught,  to  associate 
themselves  together,  as  a  military  company  or  organization,  or  to  drill  or 
parade  with  arms,  In  any  city  or  town  of  the  State,  without  the  license  of 
the  governor,  is  not  inconsistent  with  any  paramount  law  of  the  United 
States,  and  is  a  binding  law.  It  is  a  matter  within  the  regulation,  and 
subject  to  the  police  power  of  a  State  to  determine  whether  bodies  of  men 
with  military  organizations  or  otherwioe,  under  no  discipline  or  command 
by  the  United  States,  or  of  the  State,  shall  be  permitted  to  parade  with 
arms  in  populous  communities  and  in  public  places.  Dunne  v.  People 
(HI.).  213. 

7*  Taxation  —  <*  bell-panch  "  law.]  The  act  to  provide  for  the  levy  and  collec 
tion  of  an  occupation  tax  on  the  pale  of  spirituous,  vinous  and  malt 
liquors,  in  quantities  less  than  a  quart,  and  to  compel  vendors  to  hire  of 
the  tax  collector  and  make  use  of  registers  commonly  known  as  tho  "  bell- 
punch,"  is  constitutional,  Rlthouirh  it  levies  a  tax  for  the  use  of  the  State 
and  of  counties,  without  particular  specification  in  the  title,  nnd  prohibits 
tho  collection  of  like  taxes  by  the  counties,  and  taxes  property  without 
referenro  tD  it.s  value.     Albrecht  v.  State  (Tex.  Ct  App.),  787. 

Religious  use  of  school-house.j    St'c  Scuooi.8, 160. 
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L  ReaolBsion— remedy.]    Where  a  TeDdor  rescinds  a  sale  of  goods  on  credit 
for  fraad,  the  remedy  is  trover  or  repleyin,  and  assumpsit  wiil  not  lie  an 
til  the  expiration  of  the  term  of  credit,  anless  the  goods  have  been  con- 
verted into  money  or  money's  worth.    KeUogg  v,  Turpie  (in.)i  1^. 

2m  Sale  —  lease  of  piano  —  attacliable  interest.]  One  who  hires  a  piano,  with  an 
agreement  that  when  and  not  until  the  rent  amounts  to  a  f«pecified  sum  the 
piano  should  become  his  property,  has  no  attachable  interest  before  the 
payment  of  the  full  sum ;  the  question  whether  the  owner,  by  allowing 
the  hirer  to  remain  in  possession  as  ostensible  owner,  is  estopped  from 
denying  such  ownership,  is  one  of  fact ;  and  the  burden  of  proof  of  non- 
fulfillment  of  the  conditions  of  sale  is  on  the  owner.  Gooaeil  ▼.  P\nr~ 
lnvther{R,  I.)i681. 

3* snooessfve  deliveries.]    The  plaintiff  having  failed  in  the  first  de- 

liveries  of  goods  which  he  contracted  to  manufacture  and  deliver,  in  suc- 
cessive lots,  cannot  compel  the  acceptance  of  goods  subsequently  manu- 
factured and  offered.    King  PhOip  MUU  v.  SiaUr  (R.  I.),  603. 

4.  For  transportation — license  —  revocability.]  A  railroad  company  wrote 
a  letter  to  a  coal  company,  agreeing  that  if  the  latter  would  place  its  own 
coal  cars  on  the  road  of  the  former,  for  transportation  of  coal  from  P.  to 
B.,the  former  would  allow  one-fourth  of  one  per  cent  per  ton  per  mile  for 
such  cars  so  used,  would  indemnify  the  coal  company  for  damages  to  such 
cars  caused  by  the  fault  of  the  railroad  company,  and  would  keep  the  cars 
in  repair,  charging  the  actual  cost  thereof,  but  would  not  sgree  for  prompt 
transit,  nor  to  give  a  number  of  cars  equal  to  that  so  furnished.  No  terok 
was  specified  for  the  continuance  of  the  arrangemeot.  The  coal  company 
thereupon  provided  a  large  number  of  cars  at  a  large  expense,  which  wera 
BO  used  for  ten  years.  Then,  at  the  request  of  tht*  coal  company,  the  privi- 
lege was  indefinitely  and  in  like  manner  extended,  on  the  same  conditions, 
in  consequence  of  which  the  coal  company  incurred  great  expense .  Two 
years  later  the  railroad  company  notified  the  coal  company  that  the  allow- 
ance  would  be  reduced  to  one-eighth  of  one  per  cent.  In  an  action  by  tfa«» 
railroad  company  to  recover  the  difference  in  tolls  and  freight  for  a  sul>- 
sequent  period,  Ae^,  that  the  arrangement  evidenced  by  the  letters  did  not 
constitute  a  contract,  but  was  a  mere  revocable  license.  BaUimorc  aud 
Ohio  Railroad  Company  v.  Potomac  Coal  Co,  (>Id.),  316. 

6.  Validity.]  A  contract  was  made  between  employers  on  the  one  hand  and  a 
clerk  and  a  drayman  on  the  other,  for  the  delivery  of  sacks  of  meal  and 
flour  from  the  mill  of  the  former,  whereby  the  clerk  was  to  make  out  ami 
send  with  each  dray  load  a  correct  note  of  the  number  of  sacks  put  upon 
the  dray,  and  any  excess  of  sacks  delivered  by  the  drayman  above  the 
number  noted  in  the  ticket  was  to  be  credited  to  the  drayman  and  charge 
to  the  clerk,  and  any  deficiency  was  to  be  charged  to  the  drayman  auil 
credited  to  the  clerk,  the  clerk's  place  being  in  the  mill,  and  the  drayman 
not  being  allowed  to  enter  it.  MM,  not  immoral  or  illegal.  Maker  v. 
MiUeri  (da.),  101 
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Oi  •— ^Imc  loci.]  An  action  lies  in  Bhode  Island  for  breach  of  contraci 
of  sale  of  goods,  the  contract  being  made  there  and  valid  there,  bat  the 
goods  to  be  delivered  in  New  York,  where  the  contract  was  invalid  by  the 
Btatate  of  f rands.   Hunt  v.  Jories  (R.  I.),  685. 

7«  Void  as  against  pobUo  policy.]  A  covenant  made  by  a  corporation  of  one 
9tate  with  a  dtisen  of  another,  not  to  ran  a  steamboat  or  allow  its  machin- 
ery to  be  ased  on  any  other  boat  in  any  of  the  waters  of  certain  States,  is 
void  as  against  public  policy,  Oregon  8Uam  Navigation  Company  v.  Hals 
(Wash.).  808. 

MMSiire  of  damages  for  breaoh  o(  between  attom«7  and  client.]  See 
Dahaobs,  49. 

XiegaUty.]    See  Nbgotiablb  Instbument,  689. 

Bepndiation.]    See  Infancy,  640. 

See  Cabrier,  191 ;  Subsgrdption,  187. 

CONTRlBtJTORY  NEGLIGENCE. 
See  Nbgligencb,  239. 

CORPORATION. 

L  Indhrldnal  liability  of  stookholders — not  enforoaabla  by  anoUier  stock- 
holder or  his  assignee.]  A  stockholder  of  a  corporation,  who  is  also  a 
creditor  of  the  corporation,  cannot  enforce  the  personal  liability  of  the 
stoclLholders  for  his  debt,  and  one  to  whom  he  has  assigned  his  claim,  for 
the  sole  purpose  of  enforcing  each  liability,  stands  in  no  better  position. 
Potter  V.  SUnene  MwMne  Co.  (Mass.),  428. 

2.  BCaUcions  prosecution.]  A  corporation  is  liable  to  an  action  for  a  mall- 
doas  prosecution  conducted  by  its  agents.  Williams  v.  Planiert^  Ins.  Co. 
(Miss.).  494. 

3.  requisite  proof  o£]  An  action  will  lie  against  a  corporation  for  ma- 
licious prosecution,  but  where  the  prosecution  set  in  motion  by  an  em- 
ployee of  the  corporation  was  a  criminal  proceeding  for  embezzlement, 
express  authority  or  ratification  and  adoption  by  the  corporation  must  be 
shown.    Carter  v.  Eowe  Machine  Co.  (Md.),  811. 

CRIMINAL  LAW. 

1.  Bar — previous  conviction  frattdnlently  procured  by  offender.]  Where 
one  who  had  committed  an  assault  and  battery  procured  himself  to  be 
complained  of  before  a  justice  of  the  peace,  and  submitted  to  a  trifling 
fine  imposed  by  the  justice,  with  the  design  of  avoiding  a  subsequent 
complaint  by  the  person  assaulted,  and  a  possibly  severer  punishment, 
snch  conviction  is  no  bar  to  a  subsequent  indictment.  Watkine  v.  StaU 
(Ind.),278. 
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2*  Bigainy — inlent.]  One  who  remarriefi,  knowing  his  first  wife  to  he  liTiag, 
or  not  having  a  reasonahle  belief  of  her  death,  is  guilt  j  of  bigamy,  with- 
oot  other  proof  of  intent.    Dot9on  t.  8laU  (Ala.),  2. 

3.  Burglary  —  stable.]  A  stable  is  a  '*  building  "  within  the  statute  of  burg- 
lary.    OrreU  v.  People  (111.),  341. 

4.  Ooncealed  weapons  —  in  ball  room.]  Under  a  statute  prohibiting- the 
carrying  of  weapons  "  into  a  ball  room,  social  party,  or  social  gathering," 
an  indictment  which  alleges  the  going  into  a  ball  room  with  a  pistol  on 
the  person,  but  not  alleging  that  tliere  were  other  persons  there  assem- 
bled,  is  insufficient.     Rainey  ▼.  8iaU  (Tex.).  736. 

6. Oarrying  —  in  parts.]    One  who  conceals  on  his  person  the  various 

parts  of  a  pistol,  incapable  of  use  while  thus  separate,  but  capable  of 
being  readily  put  together  and  t)eooming  efiective  as  a  pistol,  is  goUty  of 
carrying  concealed  weapons.     MutehiMon  v.  State  (Ala.),  1. 

6.  Doable  ponishment — repeal  of  statute.]  When  an  obstruction  of  a  high- 
way is  declared  by  statute  to  be  an  indictable  nuisance,  and  was  preTioosly 
punishable  by  a  penal  suit  in  the  name  of  the  town,  a  judgment  under  the 
statute  is  not  a  bar  to  a  proceeding  under  the  other,  and  the  provision  for 
such  penal  suit  is  not  repealed  by  the  provision  for  indictment.  Wrag^ 
V.  Fenn  TowMhip  (III.),  199. 

7.  Evidenoe  —  aocomplioe's  testimony  —  corroboratioii.]  Although  a  jury 
may  convict  on  the  uncorroborated  testimony  of  an  accomplice,  yet,  if 
evidence,  introduced  under  objection  for  the  purpose  of  corroboration, 
does  not  tend  to  connect  the  defendant  with  the  crime,  but  it  is  left  to  the 
jury  to  say  «rhether  the  principal  evidence  is  corroborated,  and  they  are 
instructed  that  if  they  are  satisfied  of  the  defendant's  guilt  upon  the  whole 
testimony,  they  should  convict,  this  is  error.  Commonweaith  ▼.  Baime$ 
(Mass.),  391. 

8. of  good  character.]    On  the  trial  of  an  indictment  for  larceny,  the 

prisoner's  evidence  of  good  character  must  be  confined  to  his  cfaaimcter  for 
honesty  and  integrity.    State  v.  Bloom  (Ind.),  247. 

P. prisoner  as  witness  —impeachment.]    Where  a  prisoner  teotlllea  la 

his  own  behalf  on  the  trial  of  an  indictment,  his  character  for  truth  may 
be  impeached.     State  v.  Beat  (Ind.),  263. 

10.  Juror  —  member  of  associatiQn  to  sapprosi  crima]  On  the  trial  of  an 
indictment  for  stealing  cattle,  a  person  called  as  a  juror  is  not  incompetent 
merely  by  reason  of  his  membership  in  an  association,  one  of  whoee  par* 
poses  is  to  prosecute  cattle  thieves.    Boj^  v.  People  (Col.),  76. 

ll. ol^^ction  to  grand  —  plea  in  abatement.]    An  objection  to  the  qoall- 

fications  of  a  grand  juror  may  be  raised  by  plea  in  abatement.     SM»  t. 

2>a«M  (R.1,).  704. 

iO.  Indictment — oonclnsion — **  against  peace  and  dignity  of  tlia  States"]  Am, 

indictment  concluding,  **  against  the  peace  and  dignity  of  the  statute,'*  fm 
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invalid,  the  ConBtitution  reqairing  the  ooocluBioD, "  against  the  peace  and 
dignity  of  the  State/'  although  no  exception  was  taken  below.  Com  ▼. 
Stale  (Tex.  Ct.  App.),  746. 

13.  Ziaroeny  —  lost  property.]  To  constitute  larceny  of  lost  property  the 
finder  must  have  had  a  larcenous  intent  at  the  moment  of  finding.  Reed 
V.  auUe  (Tex.  Ct.  App.),  732. 

14. retaining  money  paid  by  mistake.]    The  prosecutor  delivered  to  the 

defendant  a  roll  containing  ten  twenty-dollar  gold  pieces,  supposing  it  to 
contain  only  ten  silver  dollar  pieces .  The  defendant,  although  when  he  dis- 
covered the  mistake  he  had  reason  to  know  the  money  belonged  to  the 
proeecutor,  on  demand  refused  to  make  restitution.  HeUd^  larceny.  8taU 
V.  Ducker  (Oreg.),  690. 

16.  Ztottery.]  Where  several  persons  put  money  in  equal  amounts  upon  a 
round  board  numbered  around  the  rim,  and  each  in  turn  whirls  a  hand 
faetened  in  the  center,  the  one  at  whose  whirl  the  hand  registers  the  high- 
eet  number  on  the  rim  of  the  board  taking  all  the  money  on  the  board,  the 
owner  of  the  board  sometimes  putting  up  money,  and  sometimes  charging 
a  small  sum,  to  be  paid  by  the  winner,  for  the  use  of  the  board ;  this  does 
not  constitute  a  lottery..   Buekaiew  v.  State  (Ala.),  23. 

Id.  BlaRiage — solmnnlsation — ^^lewd  and  lasdviona"  cohabitation.] 
The  statutes  of  Massachusetts  provide,  except  in  the  case  of  Friends 
or  Quakers,  that  magistrates  or  ministers  may  celebrate  marriages,  and 
also  provide  that  marriages  thus  celebrated  shall  be  valid  although  the 
magistrate  or  minister  shall  have  exceeded  his  authority  or  jurisdiction ; 
and  do  not  enact  that  marriages  not  thus  celebrated  shall  not  be  valid. 
Held,  that  a  ceremony  of  marriage,  performed  in  good  faith  by  a  man  and 
a  woman  at  a  public  religious  meeting,  no  third  person  participating,  and 
no  magistrate  nor  clergyman  nor  any  person  supposed  to  be  such  being 
present,  and  neither  party  being  a  Friend  or  Quaker,  is  not  a  valid  mar« 
riage  under  the  law  of  Massachusetts,  but  the  cohabitation  of  the  parties 
thereunder  is  not  "  lewd  and  lascivious/' within  the  statute.  Common^ 
wealth  V.  Munson  (Mass.),  411. 

17*  Murder  committed  dozing  rape.]  The  defendant  killed  a  woman  by 
strangling  her  while  attempting  to  commit  a  rape  upon  her.  Held,  mur« 
der  in  the  first  degree,  within  a  statute  making  the  killing  of  any  person, 
by  one  while  engaged  in  the  commission  of  a  felony,  murder  in  the  first 
degree.     Buel  v.  People  (N.  Y.),  555. 

18.  New  trial — comments  of  pabUo  proseootor.]  On  a  criminal  trial,  the 
public  proeecutor,  in  addressing  the  jury,  denounced  defendant  as  a  "  fel- 
low," and  a  "  land  thief,"  and  '*  as  guilty  as  hell ;"  and  the  prisoner  hav- 
ing previously  been  convicted  and  got  a  new  trial,  the  prosecutor  said  the 
new  trial  was  obtained  '*  by  a  dodge  and  technicality,"  and  boasted  of  his 
ability  to  convict  him  before  twelve  honest  men  as  many  times  as  he 
eonld  get  a  new  trial.    The  statute  forbade  any  allusion  to  a  former  oon- 

Vol,  XXXIV  — 106 
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▼ietioii.  On  account  of  this  langaage,  the  defendant  being  eonvided,  i 
new  trial  was  granted,  although  the  trial  judge  had  admoniahed  the  juiy 
to  diaregaid  it.     Hatch  v.  SkUe  (Tex.  CX  App.),  751. 

10.  Witness  —  not  leaving  oonrt-room  on  order  of  the  oonrt]  On  a  trial  for 
receiving  stolen  goods,  on  motion  of  the  attomej  for  the  Commonwealth, 
without  objection  by  the  prisoner's  counsel,  the  court  directed  the  wit- 
nesses to  leave  the  court-room ;  and  they  all  left  but  one,  who  was  in  the 
prisoner's  box,  held  on  a  requisition  for  larceny  of  the  same  goods.  Th« 
attorney  for  the  Commonwealth  offered  that  man  as  a  witness.  HM,  not 
disqualified  by  reason  of  his  remaining  in  the  court-room,  after  the  order 
of  the  court.    Hey  ▼.  Commonwealth  (Gratt),  790. 

See  Concealed  Weapons,  63, 102. 

DAMAGBa 
!•  Rfloioia— nagUgmicai]  Owing  to  the  defendant's  n^Ugenee,  its  sleeping 
car,  on  which  a  woman  was  a  passenger,  caught  fire,  and  she  was  eom* 
polled  to  leave  the  car,  half  dad,  and  took  cold,  which  resulted  in  sappres- 
sion  of  her  menses  and  a  long  illness.  It  being  shown  that  she  was 
menstruating  at  the  time  of  the  accident,  and  tliat  the  illness  was  traceable 
to  that  condition,  held,  that  the  defendant  was  not  liable  in  damages  there- 
for.    Pullman  Palace  Car  Co,  v.  Barker  (Col.),  89. 

fl.  Measore  of —  on  broach  of  warranty  of  safe.]  In  an  action  for  breach  of 
a  safe  sold  and  warranted  by  an  agent,  held,  that  in  the  absence  of  fraud 
the  value  of  articles  stolen  from  the  safe  by  burglars  could  not  enter  into 
the  damages.    Herring  v.  Skaggs  (Ala.),  4. 

8. :-in  action  for  neg^gent  killing.]    In  an  action  by  a  parent,  under 

the  statute,  against  a  railway  company  for  the  negligent  killing  of  a  child, 
there  can  be  no  recovery  for  loss  of  companionship  and  assodatioB, 
and  injury  to  the  parent's  feelings,  but  the  recovery  is  restricted  to  the 
expenses  and  the  loss  of  probable  services  during  minority.  LUtls  Reek 
and  Fort  Smith  Railway  Co.  v.  Barker  (Ark.),  44. 

4. on  breach  of  contract  between  attorney  and  cUont.]    In  case  of 

a  special  contract  for  legal  services  for  a  percentage  of  the  recovery, 
where  the  services  are  wrongfully  prevented  by  the  client,  and  where  the 
attorney  holds  himself  continually  ready  to  serve,  he  may  claim  the  whole 
compensation  agreed  on,  subject  to  such  abatement  as  would,  in  the 
natural  course  of  things,  have  been  incurred  by  him  if  the  services  had 
been  continued.    Brodie  v.  WatHne  (Ark.),  49. 

6*  —Interest  on.]  In  an  action  of  damages  for  breach  of  warranty  oo 
sale  of  seed,  held,  that  the  proper  measure  of  damages  is  the  difTerence  in 
value  between  the  crop  raised  and  the  crop  represented,  without  interest. 
White  V.  Jmer  (N.  Y.),  544. 

^  — ^Intemption  of  boainass  by  Wasting.]  Where  stones  were  thrown 
against  plaintiffs  shop  by  a  blast,  carelessly  set  off  by  a  contractor  e^ 
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ployvd  on  a  neighboring  public  work,  and  his  workmen  left  hUi  shop* 
in  fear,  and  his  baeineee  was  oonaeqaently  suspended,  hM,  that  he  might 
lecoyer  for  the  interruption  of  his  business,  and  the  measure  of  damages 
was  the  value  of  the  work  thus  prevented  from  being  done.  HunUr  iR- 
Ikurret^  (Maaa.),  428. 

—  on  bgeaoh  dt  tmpMad  warranty  of  article  to  be  maniifantnrtd*]    Bm 
8aiji»778. 

Z>oiibia — ior  kQUng  atooki]    8e6  Constitutional  Law»  (ML 

ftmrim«l»  and  nmota  oanaa.]    See  Ctvil  Damaob  Act,  d8(k 

Bee  OoNBTiTunoNAL  Law,  lid. 

BBCLARATIONS. 
Bee  Eyidbncb,  477, 

BEUVERY. 
Bee  Ck>NTBACT,  608^ 

DEVICE. 
iSM  Wiix. 

DIVORCE. 
Bee  Mabbiaob,  298, 

DRUGOIST. 
Bee  Nboliobncb,  108L 

DURESS. 
Bee  Marriagb,  89. 

EASEMENT. 
Bee  Party  Wall,  491. 

EMINENT  DOMAIN. 
Bee  OoNSTiTUTiONAL  Law,  888b 

ENTIRETIES 
Bee  Estate,  264. 

ESTATE. 

byanlivalta— oropai]  Crops  raised  on  land  ownad  bf  hwbaiid  aikl 
trila  together  cannot  be  sold  on  execution  agalnat  thahnabaadalonei.  Ai^ 
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Void  «zociitioii  Mde — reimbnnemaiit]  Where  one  bid  off  Jand  belonging  Is 
*  testator  on  a  aale  under  a  judgment  against  his  execator,  and  paid  the 
«moant  believing  tliat  he  was  getting  title,  and  the  money  was  applied  to 
the  judgment  debt  with  which  the  land  was  charged  by  the  will,  held. 
Chat  the  heirs  could  not  recover  the  land  without  reimbarsing  him,  and 
would  be  enjoined  accordingly.    MeOee  v.  WaOU  (Miss.),  484. 

8u  Bank,  825 ;  Ikburancs,  550, 561 . 

EVIDENCK 

Xi  Declarations.]  Under  a  law  prohibiting  the  carrying  of  weapons  except 
on  one's  premises,  or  in  travelling  with  baggage,  or  when  acting  as  or  in 
•aid  of  an  officer  of  justice,  the  defendant's  declarations  at  the  time  of  bor- 
sowing  such  a  pistol  of  his  purpose  are  admissible  in  evidence.  WUton  t. 
j6leaes(Ark.),  52. 

^  Bkhnmation  of  dead  body  —  when  oompellable.]  In  an  action  on  a  poli^ 
of  life  insurance,  the  defense  was  breach  of  warranty  that  the  insured 
liad  never  sustained  any  serious  personal  injury.  The  defendant  addnoed 
testimony  of  an  attending  physician  that  the  deceased  told  him  that  he 
iiad  been  told  that  his  skull  had  been  fractured  and  trephined  in  boj- 
^4iood.  The  defendant  also  offered  to  prove  similar  declarations  to  aa- 
«other,  and  on  this  evidence  asked  for  the  exhumation  of  the  body  of  the 
deceased,  after  a  lapse  of  eighteen  months  from  the  commencement  of 
the  action.  HM,  that  the  application  was  properly  denied,  the  evidence 
being  incompetent  and  the  delay  too  gre«t.  Qrangerff  Life  Intwramee 
Company  v.  Broten  (Miss.),  446. 

B»  Parol  —  to  add  gnaranty  to  contract  of  sale.]  It  was  orally  agreed  by  A. 
and  B.  that  A.  should  furnish  B.  with  certain  machinery  at  a  specified 
price,  and  that  B.  should  accept  and  pay  for  the  same  in  a  specified  man. 
aer,  and  that  A.  should  guarantee  that  the  machine  should  do  B.'s  work 
eatisfactorily.  The  agreement  was  reduced  to  writing  and  signed,  not  in- 
cluding the  guaranty.  Held,  that  parol  evidence  was  competent  to  add 
the  gnaranty.    Chapin  v.  Dobson  (N.  Y.)>  512. 

^ to  explain  wilL]    A  testator  devised  lands  in  Portland  as  follows: 

To  Margaret,  lot  2  in  block  187,  and  to  Esther,  lot  1  in  block  187.  He  had 
no  snch  lots.  ITeldy  that  oral  evidence  was  admissible  to  show  that  be  did 
own  lots  3  and  4  in  that  block,  and  that  those  lots  would  pass  by  the  wilL 
Mmtland  v.  Brady  (Oreg.),  581. 

6-  Bes  gestSB  —  declaration  of  deceased.]  The  declarations  of  one  who  has 
been  poisoned,  as  to  his  present  symptoms,  are  competent,  but  otherwise 
of  his  declarations  as  to  what  he  had  drunk  an  hour  before.  F%M  v.  SUkU 
(Miss.),  476. 

&  —  memonndmiL]  A  memorandum  or  entry  made  la  the  book  of 
A  banker  or  merchant  at  the  time  of  the  tmnsaetion,  and  in  the  prfeence 
of  all  the  parties  —  plaintiff  and  defendants — Is  part  of  the  ret  ifetU^  aad 
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the  book  is  admiMible  in  OTidenoe  to  show  it,  and  to  oonobonte  the  mt— 
017  of  witnesses.    Retierre  ▼.  PaweU  (Ga.),  94. 

Znpeaohment  of  testifying  prisoner.]    See  Cbiminal  Law,  268. 

Of  aooomplioe.]  See  Criminal  Law,  891. 

Of  ohsnioter  of  aocepCanoe.]  See  Nbgotiablb  Ikstruhbivts,  68. 

Of  chamoter  of  signing  of  bilL]  See  Nbgotiablb  iNSTBUMBirrB,  4S3. 

Of  good  oharaoter.]  See  Cbiuihal  Law,  247. 

Parol,  to  show  ofaaraoter  of  signing  of  note.]  iSM  Nbootiablb  I]raTBUHBHl% 
816. 

To  maintain  sednotion.]    See  Sbductioh,  361. 

Usugeu]    See  Baitk,  800. 

See  AcoouHT  Btatbd,  485 ;  CoHennmoHAL  Law,  55 ;  Costbact,  191 ;  Noa* 

LiOBKCB,  345 ;  Nbgotiablb  Instbuiibntb,  180. 

EXECUTOR. 

Thist,  when  oonstitated  by — liability  for  trost  fands  robbed  and  misappio* 
prlated.]  A  testator  haying  directed  his  ezeeotors  to  invest  $5,000  ia 
their  names  as  execators,  for  the  benefit  of  his  grandson,  the  execatont 
in  their  books  charged  themselTes  as  trustees  and  credited  the  grandson 
with  that  sum,  invested  it  in  government  and  State  bonds,  and  deposited 
them  in  a  bcmk  yaolt,  in  a  tin  box,  in  an  envelope  labelled,  **  investment 
of  $5,000  for  "  the  grandson,  with  the  date  of  parchase  ;  the  vanlt  was 
robbed  and  the  bonds  were  lost ;  the  executors,  giving  indemnity,  pro- 
cured new  bonds  in  their  place,  through  an  agent,  whom  thej  had  reason 
to  suppose  honest,  but  who  appropriated  the  bonds,  so  that  some  of  tha 
amount  was  lost ;  held,  (1)  that  the  trust  was  dulj  constituted ;  (2)  thatthe 
executors  were  not  liable  for  the  robberj  or  the  misappropriation.  Cm^ 
petUer  v.  Oarpeni&r  (R.  I.)»  716. 

EXEMPTION. 

Homestead — ■'honseholder  or  head  of  a  fionily."]  An  unmarried  mai^ 
keeping  house  and  having  his  farm  hands  living  with  him,  but  having  n» 
children  or  other  persons  dependent  on  him  living  with  him,  is  not  • 
**  householder  or  head  of  a  family "  entitled  to  a  homestead  exemptla^ 
Oidh(mn  ▼.  WtOiame  (Gratt.),  759. 

See  Taxation,  507. 

EXHUMATION. 
Of  dMd  body,  wbm  oonpellable.]    See  EviDiLzrcB,  446w 

EXPLOSION. 
See  Ihbxjrancb,  884. 
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FALU 
dhaOdiBg,}    iSlM  Ihburahcb,  873, 884. 

FIXTURBa 

4tatabUliiiiiao»^fMhfittl]igB.J    A  portable  hot-air  farnaee  and  gaa^xUim 
I  in  a  hoiiM»  although  connected  with  the  hoaee  in  the  osoal  manner^  mm 

AQi  part  of  the  xealtj.    Ibums  ▼.  FUke  (Biam.),  858. 

FORBIER  (X>NyiCnON. 
See  Cbdohal  Law,  878. 

FRAUD. 

AiffHim — Ttfnr*  of  ooiuddflntlon.J  If  one  frandnlentlj  ohtaine  from  anothiwr 
his  rignatoie  to  a  dischaige  of  a  caose  of  action  against  him,  by  miarep- 
jpionting  the  character  of  the  paper,  the  hitter  maj  maintain  the  aetkm 
withont  returning  the  monej.  MuUen  y.  (Hd  Colony  RaSbroad  Oa> 
<IIaw.X840. 

FREIGHT. 
Bee  Ship  and  Shifpeno,  707. 

GOOD-WILL. 

Am  NeGOTLABLB  iKSfrRUlCEBTB,  MIL 

GRAND  JUROR. 

I 

O^wtton  to—hownlMd.]    ^Sm  Crdcihal  Law,  701 


HIGHWAY. 

Owmi  land  fillad  In  below  Idi^watar  mark— lights  of  gnnteea  of 

owner.]  A  riparian  owner  platted  his  land  into  streets,  lots  and  squavask 
one  of  such  streets  being  below  high- water  maris ;  the  street  was  saba». 
qoentlj  filled  oat ;  bat  was  subsequentlj  closed  by  the  owner  of  all  tks 
.a4ioining  lots ;  Mtf,  that  he  ooold  be  compelled  to  reopen  it  bj  the  ownsff 
of  some  of  the  other  lota.  Providence  Steam  Engine  <h»  ▼•  PT99idm€§t 
..  SUamMp  Co.  (R.  L),  653. 

See  Nhqliobhcb,  628. 

HOMESTEAD. 
See  EzBMFTiOK,  759. 

HOSPITAL. 
See  NsGLiOBHCB,  675 

HOUSEHOLDER. 
Bee  ^TATOTORT  CONBTBUCnON,  444. 
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HUSBAND  AND  WIFE. 
AiMABRiAOE;  W1TNB8S,  440. 

INDEMNITY. 
Bee  Action^  856. 

INDICTMENT. 
Bee  Criminal  Law,  740. 

INDORSEMENT 
Qttarano*.]    Bee  Nhgotiabus  Instrumrht,  885u 
By  wviagi  bank  traararor.]    Bee  Aoenct,  851. 

Bee  Nbgotiablb  Inbtrumknt. 

INFANCY. 

L  MaoMiailM — oonrnul  fees.]  If  ao  infant  has  no  guardian*  HIb  estate  !■ 
liable  for  fees  of  ooonsel  whose  Ber^ioes  were  beneficial  in  recoTering  the 
estate.    Eppemon  ▼.  Nugent  (Miss.),  484. 

&  —  plsntation  supplies.]  An  infknt,  carrying  on  a  plantation,  is  not  liable 
as  lor  necessaries,  for  sapplies  and  money  for  the  plantation ;  and  board- 
ing with  his  father,  is  not  thns  liable  for  provisions.  DeeeU  ▼.  LeweiMai 
(Miss.),  449. 

3* how  qnestion  determined.]  Whether  articles  are  necessaries  b  a  mixed 

question  of  law  and  fact,  the  conrt  deciding  on  the  fitness,  and  the  Jorjr 
on  the  necessity  for  the  articles.  Id, 

t,  Repadiation  of  ooiitraot — reoovery  of  money  paid.]  A  minor  maj  re- 
coTer  numej  Tolnntarilj  paid  by  him  on  a  contract  which  he  has  repadU 
ated,  and  from  which  he  derived  no  benefit,  without  dedoctioa  te 
damages  for  the  rescission.    ShurOeffy.  mUard  (B.  I.X  040. 

INFRINGEMENT. 
/SSmTradb-Mark,  593. 

INJUNCTION. 
SwMuHiciPAL  Corporation,  M8L 

INSOLVENT  BANK. 
4Sm  Baitk,  582. 

nrBOLYENT  INSURANCE  COMPANY. 
Bee  Insurancb,  5S3. 

INSURANCE. 

Fire. 

L  Bzploriott— felL]  Three  policies  of  fire  insurance  prorlded  substaatiany 
that  the  eompanj  should  not  be  liable  in  case  of  explosion  unless  fire  eiu 
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tmed,  SDd  then  onlj  for  the  damage  bj  such  fire,  one  of  the  policies  lim* 
iting  the  provision  to  the  explosion  of  gunpowder  or  a  steam-boiler ;  and 
one  of  them  also  provided  that  if  a  building  should  fall,  except  as  the  re- 
sult of  a  fire,  the  insurance  should  immediately  cease.  Bj  an  explosion 
of  inflammable  gas  in  the  building  insured,  the  larger  part  of  the  walls 
on  two  sides  was  blown  out,  and  the  roof  and  partitions  fell  in,  and  the 
ruins  of  the  building  and  its  contents  were  immediately  set  on  fire  bj 
coals  from  a  stove  therein.  Held,  that  the  company  was  liable  on  all  the 
policies.  DotM  v.  Faneuil  Ball  Insuranee  Company ;  Same  v.  Tradenf 
and  Mechanic^  Inturanee  Company;  Same  v.  MerehanU^  Inwuranee  Con^ 
pany  (Mass.),  884. 

2.  Fall  of  part  of  building.]  A  fire  policy  was  conditioned  to  cease  if  the 
insured  building  should  fall  except  as  the  result  of  fire.  The  building 
was  equally  and  completely  divided  by  a  brick  partition  wall,  with  oom- 
manicating  doors  in  each  story.  A  girder  in  one-half  fell,  bringing  down 
substantially  the  whole  of  that  part  and  the  goods  stored  therein,  but 
leaving  the  other  part  standing  uninjured.  A  fire  afterward  broke  out  in 
the  fallen  part,  destroying  every  thing  in  it  save  the  outer  walls,  the  parti- 
tion wall,  and  an  elevator,  but  not  communicating  to  the  other  part.  HHd^ 
that  no  action  on  the  policy  could  be  maintained.  Huek  ▼.  Olobe  Inaur^ 
anee  Company  ;  Walker  v.  Q^een  Inturatice  Company ;  SUnoe  ▼•  Oirard 
Fire  and  Marine  Ineurance  Company  (Mass.),  373. 

d«  Umitation  of  suit  on  policy  —  second  action.]  A  fire  policy  was  condi- 
tioned that  no  suit  upon  it  should  be  sustained  unless  commenced  witliin 
a  year  after  the  claims  should  accrue.  An  action  was  commenced  upon 
it  within  the  year,'  and  on  the  trial  it  appeared  that  in  the  statement  of  in- 
cumbrances in  the  application,  a  mortgage  had  been  omitted.  The  plaint> 
iff*  offered  to  show  that  the  defendant's  agent  was  informed  of  the  mort- 
gage but  oDjitted  it  by  mistake.  The  court  excluded  the  evidence,  bat 
offered  to  allow  the  plaintiff  to  amend  his  complaint,  setting  up  the  mis- 
take. The  plaintiff  refused,  and  was  nonsuited.  Afterward,  and  after 
the  lapse  of  a  year  from  the  accruing  of  the  claim,  he  commenced  another 
suit.  Held,  not  maintainable,  although  the  defendant's  counsel  accepted  the 
costs  in  the  first  suit,  and  gave  the  plaintiff^s  counsel  time  to  make  case  or 
exceptions.    Arthur  v.  Homestead  Fire  Ineurance  Company  (N.  Y.),  550. 

C  I<eaving  premises  vacant]  The  owner  of  an  insured  dwelling.house» 
wishing  to  leave  the  State,  rented  the  premises,  possession  to  be  delivered 
on  Saturday.  On  the  next  preceding  Friday  he  sold  such  personal  property 
as  he  did  not  wish  to  remo ve,and  his  family  left  the  premises  permanently. 
He  remained  on  the  premises,  retaining  a  bed  and  bedding  and  a  few  other 
articles  of  household  furniture  of  small  value,  until  Saturday  ni^t,  at 
nine  o'clock,  the  tenant  not  having  taken  possession,  and  then  went  to  a 
dty,  a  mile  distant,  and  spent  the  night  with  his  family,  who  were  tem- 
porarily sojourning  there.  On  Sunday  he  returned  to  the  premiees  and 
then  stayed  until  seven  o'clock  P.  M.,  when  he  again  went  to  the  rit:*  <^ 
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spent  the  nlgbt,  leaving  the  said  f  nrnitare  in  the  honse.  That  night  the 
hooBe  was  deetroyed  bj  an  incendiary  fire.  Jleldt  that  the  court  could  not 
determine  as  matter  of  law  that  the  premises  were  vacant  and  unoccupied, 
within  the  meaning  of  the  insurance  policy,  but  it  was  a  question  of  fact. 
Phamix  Imuranu  Co,  v.  Tucker  (111.),  106. 

6*  Payable  to  mortgagee — subsequent  insurance  by  one  of  mortgagors.] 
Husband  and  wife  mortgaged  the  wife's  premises,  and  got  an  insurance 
thereon  payable  to  the  mortgagee,  as  his  interest  might  appear.  The 
policy  was  conditioned  to  be  void  in  case  of  subsequent  insurance,  whether 
valid  or  not,  consent  written  on  the  policy.  The  wife  alone  procured 
another  insurance  in  her  own  name.  Held,  (1)  that  the  first  insurance  was 
of  the  mortgagors'  and  not  of  the  mortgagees'  interest ;  (2)  that  the  first 
insurance  was  avoided  by  the  second.  OofUinental  Insurance  Gompanjfv, 
Evlman  (Dl.),  123. 

&  Sofaool-house  —  leaving  vacant  and  nnooonpied.]  An  insurance  policy 
was  issued  on  premises  described  as  a  school-house.  There  was  the  usual 
condition  against  vacancy .  The  school  was  discontinued,  and  the  build- 
ing was  subsequently  occupied  as  a  dwelling,  until  April,  and  was  then 
vacant  until  the  14th  of  October,  when  it  was  burned  while  unoccupied. 
It  was  held  that  the  insurance  was  forfeited.  American  Insurance  Gam- 
pany  v.  Foster  (111.),  184. 

7.  Waiver  of  proofs  of  loss.]  The  requirement  in  a  fire  policy  of  preliminary 
proofs  of  loss  within  a  certain  time  may  be  waived  by  the  insurer,  and 
this,  notwithstanding  a  provision  that  **  no  waiver  or  modification  of  any 
of  the  terms  or  conditions  of  this  policy  shall  be  made  in  any  event," 
that  provision  having  reference  only  to  the  terms  and  conditions  which 
were  essential  to  the  contract  of  insurance.  Bokes  v.  Amason  Insurance 
Company  (Md.),  823. 

Life. 

8.  Assignment  of  life  policy  in  fraud  of  wife.]  A  husband  procured  an  in* 
surance  upon  his  life  for  the  benefit  of  his  wife,  and  delivered  her  the 
policy.  Afterward,  without  consideration,  and  without  any  design  to  part 
with  her  property  therein,  but  by  the  undue  infiuence  and  control  of  her 
husband,  she  was  induced  to  execute  an  assignment  of  the  policy*  without 
any  knowledge  of  the  purpose  or  purport,  to  a  third  person,  who  assigned 
it  to  a  fourth,  and  these  assignees  paid  the  premiums.  In  an  action  on  the 
policy,  wherein  the  wife  was  made  a  party  by  order  of  interpleader,  held, 
that  she  was  entitled  to  the  amount  of  the  insurance,  independent  of  the 
question  whether  the  policy  was  assignable  under  the  statute.  Fouiler  v. 
BuUerly  (N.  Y.),  507. 

9*  Insolvent  oompany — sights  of  holders  of  unmatured  policies  and  death- 
obdms.]  An  insolvent  life  insurance  company,  discontinuing  business  and 
failing  to  carry  its  policies,  is  liable  to  policy-holders  in  damages  for  breach 
of  contract ;  the  policy-holders  are  creditors  for  the  value  of  their  polidee 
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mt  the  date  of  the  diaBolatioa  of  the  oompftnj  ;  and  the  clainu  of  holden 
of  onmatnred  policies  are  not  to  be  postponed  to  death-claims  mataiing 
before  the  dissolutioo    People  t.  Security  L\fe  Liiurance  and  Annuitif  C&. 
(N.  Y.),  623. 

lOi  Madioal  sKaminer — filing  d  application — aatoppel—ooiiai.]  The  de- 
fendant's medical  examiner,  at  the  request  of  an  agent  of  the  defendant 
who  had  acted  to  some  extent  as  general  agent  and  oocapied  defendant's 
principal  office,  filled  up  an  application  for  life  insurance.  The  applicsat 
made  correct  answers,  but  the  medical  examiner  incorrectlj  and  untruly 
stated  some  of  them  in  the  application.  Held,  that  in  the  absence  of  evi- 
dence on  the  part  of  the  defendant  to  show  the  true  authority  of  the  agent, 
a  finding  tliat  he  was  authoriied  to  depute  the  medical  examiner  to  iUl 
np  the  application  was  justified,  and  defendant  was  estopped  from  taking 
advantage  of  the  mistakes.  Flynn  t.  EquUaUe  lAfe  Insurance  Co,  (N.  T\ 

Pledge  by  wife  of  poUk/y  on  hosband's  Ufe  far  his  debt]    See  Mabbiasii^  Ti 

INTEREST. 

!•  After  matority.]  A  note,  providing  for  a  conventional  rate  of  intenit, 
but  omitting  to  provide  for  the  rate  of  interest  after  maturity,  draws  the 
legal  rate  after  maturity.    Bums  v.  Andereon  (Ind.),  250. 

2.  Payable  annually — interest  on.]  Upon  a  contract  to  pay  Interest  an* 
nually  on  the  15th  of  May,  the  interest  may  be  recovered  without  xegaid 
to  the  time  when  the  principal  debt  fklls  due ;  and  upon  such  annual  inter- 
est, interest  is  collectible  from  the  time  when  it  should  have  been  paid. 
CaXhoun  v.  MarehaU  (Ga.),  99. 

See  Damaobs,  5i4 

JUROR. 

Oompetenoy  o£]    See  Grimiral  Law,  76. 

LACHE& 
See  Bakk,  825 ;  Ldcitation,  24 ;  Muhicipai.  OoBFOBATnnr*  6liL 

LANDLORD  AND  TENANT. 

Lease — when  rent  dnOi]    Under  a  leaee  for  yean  f ram  a  spediled  day» 
conditioned  to  be  payable  quarterly  on  certain  days  is  not  due  vntfl 
midnight  of  such  days.    Ordwof  v.  Beminfftom  (R.  L\  640. 

LARCENY. 
Of  lost  property.]    See  CRiMnrAii  Law,  788. 

See  CBnaHAL  Law,  Ml 

Of  piano.]    See  Oostbact,  681. 
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LEASE --  ChfUinued. 
Of wmriaf marihintb]    A«Saijb,578. 

Sm  Landlobd  akd  Tknajxt,  6461 

UCENSE. 

A«  Ck)NTRACT,  816L 

LIEN. 
AUfliiif 'fc]    A«  ArtOBHBT  AND  Glxbnt,  723. 

5m  Vbhdob'b  L»n,  612. 

LIMITATION. 

Jmohmk]  Wb«re  a  Bpeefad  deposit  of  coin  was  made  for  aafe-keeping^  and 
more  than  aoTonteen  years  elapsed,  the  death  of  the  depositary  intenren- 
ing  more  than  two  years  before  suit  was  brought,  and  eleyen  years  elapsed 
after  the  deposit  before  demand  was  made  for  its  return,  the  delay,  in  the 
absence  of  explanation,  was  anreasonable  and  condoslye  against  a  reooT- 
eiy,    Wright  t.  Fcnne  (Ala.),  24. 

/8m  brexjRANCB,  S50. 

LOST  PROPERTY. 
Lnoeny  oC]    See  Gbdcinal  Law,  783. 

LOTTERY. 
See  GBOinTAL  Law,  22. 

MALICIOUS  PROSECUTION. 
Bee  GoBFORATiOK,  811, 404. 

B£ANDAMUS. 

To  mimifrfpal  corpontion,  to  oompel  selection  of  proper  nsfwipapor  for 
acKrertisfaig.]  A  dty  charter  reqoired  the  common  council  to  designate 
not  to  exceed  four  newspapers  having  the  largest  circulation  in  the  city, 
in  which  the  city  advertising  should  be  done.  A  designation  was  made,  for 
a  year,  and  acted  upon,  but  the  relator  insisted  and  produced  evidence 
that  his  newspaper  had  a  larger  circulation  in  the  dty  than  some  of  those 
designated.  The  proprietors  of  the  other  newspapers  were  not  made  par- 
ties. BM,  (1)  that  the  court  could  not  by  mandamus  compel  the  desig- 
nation of  any  particular  newspapers  in  the  first  instance ;  (2)  that  it  could 
not  vacate  the  designation  of  any  already  made,  nor  add  the  relator^s 
newspaper  to  those  already  dedgnated ;  (8)  that  the  year  having  elapsed 
for  which  the  designation  had  been  made,  this  remedy  is  not  appropriatOi 
People  ex  rel.  FrancU  v.  Chmnum  CouncU  of  Troy  (N.  Y.),  600. 

MARKET. 
8lall|  pfopeity  in.]    See  Municipal  Corporation,  807. 


J 


844  INDEX. 

MABRIAGB. 

L  Betrothal  followwl  by  oohaUtaftioii.]    Betrothal,  followed  bf  cdhaMtatlon, 

but  without  a  praoent  agreement  to  become  hoaband  and  wife,  does  sot 
oonatltute  a  valid  marriage.    Feck  ▼.  PeekiR.  L),  702. 

2.  I>cireaa.]  One  who  had  seduoed  a  woman  waa  told  by  her  biother-in-law 
that  if  he  did  not  marry  her  he  would  never  marry  another  woman,  and 
that  the  community  would  lynch  him ;  but  there  waa  no  restraint  nor 
threat  of  present  l>odi]y  liarm  from  those  present.  Having  married  the 
woman  in  consequence  of  these  representations,  hdd,  that  he  could  not 
avoid  the  marriage  for  duress.    EdnneU  v.  Honnett  (Ark.),  89. 

8.  XJmitod  divoroo — omelty — single  act  q£]  A  single  act  of  personal  vUx 
lence  by  husband  to  wife  does  not  constitute  "cruelty  of  treatment " 
within  the  statute  of  divorce.    Hothaa  v.  HoduOL  (Md . ),  28a 

4L  MsRled  woman's  charge  of  separate  property.]  A  married  woman  may 
charge  her  separate  equitable  estate  expressly  in  writing,  or  orally  when 
the  contract  is  for  the  benefit  of  herself  or  the  estate.  BHoU  v.  Chnotr 
(R.  I.),  600. 

ft.  Fledge  by  wile  of  policy  on  husband's  Ufs  far  his  debt — renewal  ol 
note.]  Unless  forbidden  by  statute,  a  wife  may  pledge  a  policy  of  insur- 
ance issued  on  her  husband's  life  for  her  benefit,  as  security  for  his  debt 
evidenced  by  his  note,  and  a  renewal  of  the  note  will  not  discharge  the 
creditor's  claim  on  the  policy.    OoUini  v.  DavHeff  (OoL)»  78. 

Sdlemniantioii  ol]    See  Cbihinal  Law,  411. 

Bee  Vbndob'b  Lien,  612. 

MARRIED  WOMAN. 
See  Makriaob. 

MASTER  AND  SERVANT. 

I*  Negligence— oo-«ervants.]  A  fireman  on  a  locomotive  engine  carelessly 
threw  a  lump  of  coal  from  the  tender,  which  struck  and  killed  a  track 
repairer,  servant  of  the  same  company,  standing  near.  JSitfd!,  that  the 
company  was  liable  in  damages.  Chicago  and  Narth-vettem  BaUroad  Ce, 
V.  Moranda  (111.),  168. 

2. defective  machinery.]    An  adult  employee,  injured  by  imperfect  and 

unfenced  machinery,  cannot  maintain  an  action  against  his  employer  where 
he  himself  was  familiar  with  the  machinery  and  had  long  worked  with  it 
without  complaint.    KeUey  v.  SU^er  Spring  Co.  (R.  I.).  615. 

Zm  — ^-  low  bridge.]  A  conductor  of  a  railway  train,  while  standing  on  the 
top  of  a  car  in  motion,  in  the  discharge  of  his  duty,  was  injured  by  being 
brought  in  contact  with  a  low  bridge.  He  had  been  well  acquainted  with 
its  position  and  character,  and  accustomed  to  pass  under  it.  Hetd^  that 
the  company  were  not  liable  In  damages.  BdUimofe  and  Oki»  EaUremi 
Oo.  V.  Striek^  (Md.),  291. 
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MEASURE  OF  DAMAGES. 
See  Damages. 

MEMORANDUM. 
On  BQtaJ    8e$  HasoriABLB  Ikstrum  bnt,  367. 

Bee  Evidence,  94. 

MILITIA. 
Bee  Ck)ir8TiTUTiONAL  Law,  dl4. 

MINEa 

Bap|Kigi  of  miKfiM«— rap«ri]ioiimb«iit  weight]  One  who  owns  minexals  mod 
the  right  of  mining  in  the  land  of  another  is  boand  to  leave  auffleient 
supports  for  the  saperinenmbent  soil  in  its  natoral  state,  and  in  an  action 
for  injoiy  bj  subsidence,  if  there  are  baildings  on  such  soil,  the  burden  is 
on  him  to  sliow  that  the  subsidence  was  caused  by  their  weight.  Wilme 
▼.  Jeu  (Jl\.\  248. 

MORTGAGE. 

1.  Of  luopsity  to  be  manufiMtured.]  The  proprietor  of  a  cotton  factory,  bj 
an  instrument  dulj  recorded,  in  consideration  of  and  as  security  for  ad- 
vances made  and  to  be  made  bj  T.  for  the  purcliase  of  materials,  and  for 
other  expenses  of  the  manufacturing,  covenanted  to  deliver  the  manufac- 
tured product  to  T.,  and  not  to  sell  any  of  the  same  himself  without  T.'s 
written  authority,  T.  to  receive  a  commission  on  the  entire  product.  Held^ 
valid  in  equity  to  secure  T.  for  all  such  advances,  as  against  a  subsequent 
creditor  of  the  proprietor.  F%rit  NcUional  Bank  of  Alexandria  v.  TumbtUl 
(Gratt.),  791. 

8.  Of  stock  in  trade  —  effect  as  to  creditors.]  A  mortgage  of  a  stock  of  goods, 
such  as  are  usually  kept  for  sale  in  the  particular  trade  of  the  mortgagor, 
with  a  provision  that  the  mortgagor  may  retain  possession  and  use  and 
enjoy  the  mortgaged  property,  is  void  on  its  face  as  to  other  creditors  of 
the  mortgagor ;  and  where  the  mortgagee  knowingly  allows  the  mortgagor 
to  sell  the  goods  and  appropriate  the  proceeds  to  his  own  benefit,  the 
mortgage  will  be  void  as  to  such  other  creditors,  independent  of  any  such 
provision.    Davenpoi't  v.  Foulke  (Ind.)*  265. 

MORTGAGEE. 
See  Action,  425. 

MUNiaPAL  CORPORATION. 

1.  Duty  In  respoot  to  sewers.]  In  the  construction  of  sewers,  a  municipal 
corporation  Is  not  liable  for  the  adoption  of  an  erroneous  plan,  nor  for  a 
failure  to  construct  them  of  sufficient  capacity  to  carry  off  extraordinary 
rainfalls,  although  such  might  reanonably  have  been  anticipated  from 
experience.     City  of  Denter  v.  CapeUi  (Col.),  62. 
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2.  FmmI  to  gtnagwn — ii^anotioii  by  taz-pttyar— ladiM.]    A  titj  is  aol 

liable  for  tb«  expense  of  a  pablic  entertainment  given  to  etrangen  upon  the 
reeolntion  of  the  common  cooncil,  and  an  injunction  to  reotialn  pajment 
therefor  will  ieeue  at  the  Boit  of  a  tax-payer,  brought  after  the  entertain- 
ment ia  given,  although  he  knew  of  the  reeolntion  l>efore  the  entertain- 
ment.   Attdin  w.  CoggeshaU  (R.  I.).  648. 

3.  liability  for  lerrioea  of  offioen.]    A  municipal  corporation  Is  not  liable 

to  make  compensation  for  services  of  its  officers  except  as  provided  faj  its 
charter  and  ordinances.    Locke  v.  OUjf  of  Central  (Col.),  66. 

4i  Market  stall — nalnre  of  piopeily  in  public.]  Under  a  general  povrer  to 
leaee,  sell  or  dispose  of  market  stalls  for  any  tern  it  might  think  proper, 
a  municipal  corporation  sold  a  stall  in  one  of  the  public  markets,  without 
limitation  of  term,  and  without  any  special  ordinance  authorizing  the  sale 
and  prescribing  the  term.  BM^  that  such  sale  oonferrsd  no  abaolute 
property,  but  only  the  right  of  exclusive  possession  and  enjoyment^  for 
market  purposes,  during  the  existence  of  the  market,  and  was  therefore 
not  in  excess  of  its  powers,  and  estopped  the  dty  and  the  purchaser  from 
denying  the  validity  of  the  sale.  Bose  v.  JVayor  and  OU^  OountH  of  BaMi^ 
more  (Md.),  807. 

6.  NegUgsnoe — slippery  sidewalk.]  Where  a  foot-passenger,  using  due 
care,  is  injured  by  falling  on  a  portion  of  a  city  sidewalk  made  of  glsas 
and  iron,  and  worn  smooth  and  slippery,  solely  In  consequence  of  its  slip* 
perineas,  he  can  midntain  an  action  agidnst  the  dty  therefor,  aa  lor  a 
defect  in  a  bigbway  for  which  the  dty  is  liable  by  statute.  Oromart^  v. 
(%  of  Botton  (Mass.).  881. 

6. surface  water.]    A  munidpal  corporation  is  not  liable  for  allowing 

ordinary  surface  water  to  escape  from  a  highway  on  to  adjacent  land,  nor 
for  the  results  of  such  ordinary  changes  of  grade  as  must  be  presumed 
to  have  been  contemplated  and  paid  from  laying  out  the  highway. 
Wakefidd  v.  NeuDeU{l^,  I.),  588. 

7. opening  in  sidewalk.]  In  an  action  against  a  munidpal  corporation  for 

injuriea  resulting  from  falling  into  a  cellar  door  on  one  of  its  sidewalks,  left 
open  by  the  owner  of  the  property  on  its  street,  there  are  two  queetions  for 
the  jury :  First,  is  the  system  adopted  by  defendant  in  regard  to  allowing 
cellars  on  its  sidewalks  reasonably  calculated  to  insure  the  safety  of  those 
who  travel  thereon  by  night  or  day  t  Second,  If  so,  is  the  defendant 
liable  in  the  special  case  by  reason  of  negligence  in  the  owner,  coupled 
with  notice,  actual  or  constructive,  to  the  city  T  OUy  ofAugtUUk  ▼.  Bqfen 
(Ga.),  95. 

Bse  Constitutional  Law,  451 ;  Mandamus,  500;  Nibqij€»rc%  680L 

MURDER. 
See  Cbiminal  Law,  66S. 
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NATIONAL  BANES. 

1*  TazatiOD^  action  against  bank  for  tax  on  rtock.]  An  assesament  upon  the 
capital  stock  of  a  National  bank  in  gross  is  inraUd,  and  a  provision  that 
the  same  "  shall  be  paid  by  each  such  association  for  the  shareholders 
thereof/'  when  dependent  upon  such  invalid  provision,  and  incapable  of 
independent  enforcement,  is  also  inoperative,  and  imposes  no  dutj  on  the 
bank  to  ip%y  such  tax.  SumUr  County  v.  Naiwnal  Bank  of  OaintmUe  (Ala.) 
80. 

2. reniady  for  illegal.]    The  assessment  of  a  municipal  corporation 

of  a  tax  upon  the  shares  of  a  National  bank  in  gross,  or  upon  its  capital 
stock,  is  void,  but  the  remedy  is  at  law,  and  not  by  injunction,  although 
the  municipal  corporation  is  insolvent.  NaUonal  Gommerdal  Bank  of 
JiOOe  y.  Ma^for,  ete,,  of  MobOe  (Ala.),  15. 

NECESSARIES. 
See  Infancy,  484, 440. 

NEGLIGENCE. 

OpBspouncUiig  of  prasoriptiott  by  dmggist  far  animal.]    Where  a  druggist,  in 

good  faith,  recommends  a  prescription  not  as  his  own  but  as  that  of  another 

named  person,  and  thereupon  is  ordered  by  his  customer  to  fill  it,  and 

does  so,  charging  only  for  the  medicines  and  for  compounding  them,  he  is 

not  responsible  to  the  customer  for  any  damage  which  may  result  from 

the  use  or  administration  of  the  remedy  by  the  latter.  Bay  v.  Burbank 
(Qa.),  108. 

8    Oonlitbiitory — ds^Mt  of  proof  of  abssnoa  oL\     Where  one  was  found 

fatally  injured  in  an  excavation  in  a  highway,  and  there  was  no  proof 

of  the  circumstances  of  his  death,  the  jury  may  consider  his  habits  as  to 

temperance  and  caution,  and  his  acquaintance  with  the  locality,  upon 

the  question  whether  he  had  used  reasonable  care.     Caeeidy  v.  AngeU  (R. 

L),  eoo. 

3>  Bangarovis  prsmises — hotel — oontribntoiy  nagUganoo.]  Plaintiff  was  a 
guest  over  night  at  a  hotel  kept  by  defendant.  He  was  assigned  room 
thirty-eight,  on  the  second  story.  Adjoining  that  room,  and  on  the  same 
side  of  the  hall,  was  a  door  nearly  or  exactly  like  the  door  of  the  room, 
and  only  two  and  one-half  feet  distant,  communicating  with  an  elevator, 
opening  extending  from  the  second  floor  to  the  cellar  of  the  hotel.  Gas 
was  dimly  burning  in  the  hall.  The  rooms  on  the  hall  were  numbered 
with  white  figures  about  one  inch  in  length,  which  could  have  been  read 
by  any  one  intent  on  observing  them.  The  doors  of  the  plaintiff's  room 
and  of  the  elevator-opening  were  numbered  in-  this  way,  thirty -eight  and 
forty,  respectively,  and  had  knobs  exactly  alike.  Both  doors  had  locks 
and  keys,  but  neither  of  them  was  locked  on  the  night  in  question.  The 
door  to  the  elevator-opening  was  hnng'fiush  with  the  surfttce  of  the  wall 
of  the  hall,  and  opened  into  the  hall,  while  the  door  of  the  bed-room  was 
set  back  ^e  usual  distance  and  opened  into  it.    Room  thirty-eight  was  a 
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earner  one,  the  last  on  the  halL  Hmving  recently  been  m  gneel  ni  Ibe 
honae,  and  having  ooeapied  room  thirty-eight,  plaintiff  believed  he  knew 
the  location,  and  could  find  it  withoat  aaaiatance,  and  diachaiged  the  bell- 
hoy  who  had  been  directed  by  the  clerk  to  ahow  him  hia  room.  He  pro- 
ceeded, aa  he  anppoeed,  to  room  thirty-eight,  bat  by  miatake  opened  the 
door  numbered  forty,  and  atepping  in  fell  to  the  baaement  throogh  the 
opening,  auatalning  aevere  injuriea.  An  employee  of  the  defendant  had 
pievioualy  fallen  there  and  been  injured,  aa  the  defendant  knew.  HM, 
that  defendant  waa  groaaly  negligent,  and  pluntiff  waa  not  guil^  of  ma- 
terial contributory  negligence.    Hayioard  ▼.  MSler  (111.),  329. 

C  Bvldeooe  of —  faDlng  of  landittg  plank  from  ataamboat]  When  a  steam- 
boat b  putting  paaaengers  aahore  at  a  wharf,  the  fall  of  the  landfaig  plank, 
while  a  paaaenger  ia  carefully  walking  over  it,  ia  preaumptive  evidence  of 
negligence  on  the  part  of  the  ateambnat  proprietor.  Ea^  Packet  Otm- 
pany  v.  DeFSriet  (IlL),  245. 

6* on  pfvioua  onnaaioni.]  On  the  question  whether  the  syatem  adopted 

by  a  dty  in  regard  to  allowing  cellars  on  ita  aide  walka  waa  reaaonably  calcu- 
lated to  inauie  the  safety  of  thoee  who  travel  thereon,  evidence  that 
children  upon  different  occaaiona  had  previoualy  fallen  into  auch  openlnga^ 
ia  admiaaible.    CUy  of  Avgutia  v  Baf&n  (Ga.),  95. 

€.  Hone  earaptng  to  highway  ]  One  whoae  horae  eacaped  from  an  indorara,  « 
and  strayed  on  a  dty  street,   withoat  negligence  on   the  part  of    the 
owner  in  Buffering  the  eacape  or  in  recapturing  the  horse,  and  ii^ured 
a  peraon  on  the  highway,  ia  not  liable  for  auch  injuiy.    .FbflMi  v.  (/Brigm 
(B.  I.),  713. 

7.  Puhlio  hoapitaL]  One  who  suataina  injury  at  a  public  hoapital  from 
unakillful  aurgical  treatment  by  an  unpaid  attending  aurgeon  may 
maintain  an  action  againat  the  hospital  therefor,  although  the  hoa- 
pital is  a  public  charity,  supported  by  trust  funds,  and  the  plaintiff  paid 
nothing  but  a  small  amount  for  board  and  attendance.  Okwin  v.  RhodB 
Itland  HotpUal  (R.  I.),  675. 

6.  Control  of  dangeroua  element — gaa  eacape.]  Planta  in  plaintifTa  green. 
house  were  injured  by  the  escape  of  gaa  from  the  defendant*a  maina, 
laid  in  a  dty  street,  through  a  dty  sewer,  owing  to  the  negligence  of  the 
city  in  building  the  sewer.  Held,  that  defendant  waa  liable.  Butcher  v. 
Providence  Oas  Co.  (R.  I.).  626. 

9.  Fright  of  horae  by  artidea  left  on  hi^way.J  The  plaintiff  auatained  In- 
jury  through  tue  fright  of  his  horse  on  a  highway  by  tubing  and  ma- 
chinery left  by  defendant  on  the  highway.  Held,  that  defendant  waa 
liable.    Bennett  ▼.  LofoeLl  (R.  I.),  628. 

lOi by  anow  heaped   in   highway  —  action.]      A.    was    ii^aied  by 

a  horse  driven  by  B.,  on  a  highway,  and  frightened  by  the  overtom  of  a 
aleigh  by  a  heap  of  anow  and  Ice  wrongfully  made  on  the  highway  by  C 
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HM,  that  A.  coald  maintain  an  action  against  C.  therefor.  Lee  t.  Union 
Bailroad  Company  (R.  I ),  668. 

IL  Raflway  —  cattle  craning  txadc]  Where  cattle  hare  escaped  from  an 
owner's  indosare  and  are  crossing  a  railwaj^  at  a  hlgUwa/  crossing,  and 
the  engine-driver  sees  them,  bat  does  not  stop  nor  slacken  speed,  bat  rans 
upon  and  kills  one  of  them,  this  is  gross  negligence  for  which  the  railway 
company  is  liable.  Chiaigo  and  Alton  Railro<id  Company  v.  Kdlam  (111.)  128. 

12.  Wrong  payment  by  savings  bank  of  deposit]  The  by-laws  of  a  sayings 
bank  provided  that  depositors  should  sign  and  conform  to  the  by-laws;  in 
case  of  loss  or  theft  of  the  deposit-book,  should  give  immediate  notice  to 
the  bank;  and  that  the  bank  would  not  be  responsible  for  payment  to  a 
wrong  person  in  absence  of  such  notice.  A.  subscribed  the  by-laws  by  his 
mark,  and  was  unable  to  read.  Having  died,  his  book  was  presented  to 
the  bank  by  one  fraudulently  personating  him,  and  his  deposit  was  paid 
by  the  bank.  His  executors  had  previously  published  the  usual  citation 
for  proof  of  his  will.  The  bank  did  not  know  of  his  inability  to  read, 
and  had  received  no  actual  notice  of  the  theft  of  the  book  nor  of  his 
death.  HM,  that  the  bank  was  not  liable  in  an  action  by  the  executor 
for  the  deposit.    Dovdan  v.  Provident  InetituHonfor  Savinge  (Mass.),  858. 

flUppery  sidewalk.]  See  Municipal  Cobporatioit,  881. 

KMMRire  of  damagas  in  action  for  negligent  killing.]  See  Damaobs,  44. 

See  Cabrbisr,  97,  575 ;  Damages,  89 ;  Mabtsr  and  SsRVAirr,  168, 291,615  { 
MuniciPAL  Corporation,  598 ;  Statutory  Construction,  586.    * 

NEGOTIABLE  INSTRUMENT. 

1.  OonsidenHon  —  good-wilL]  The  sale  of  the  good- will  of  a  business  is  a 
valid  consideration  for  a  note,  although  the  business  subsequently  proves 

unsnocessful.    Smock  v.  Piereon  (Ind.),  269. 

2.  Bvideooe  of  oharaotar  of  aoceptanoe.]  In  an  action  by  payee  against  ao> 
ceptor  of  a  draft  accepted  by  "  A.,  Treasurer,"  evidence  is  admissible  to 
show  that  the  acceptance  was  in  an  official  capacity  and  was  known  to  be 
so  by  the  plaintiff.    Hager  v.  Biee  (Col.),  68. 

3. of  character  of  signing.]    In  an  action  on  a  bill  of  exchange  drawn 

by  H.  and  accepted  by  6.,  *' agent  of  H.,"  parol  evidence  is  admis* 
sible,  between  the  parties  to  tlie  bill,  to  show  that  the  intent  was  not  to 
charge  B.  personally,  but  to  cliarge  H.,  whose  funds  were  in  B.'s  hands. 
Hardy  v.  PiUher  (Miss.),  432. 

4. parol,  to  show  character  of  signing.]  Parol  evidence  is  compe- 
tent to  show  that  a  Joint  maker  of  a  promissory  note,  apparently  signing 
as  principal,  was  rvaily  a  surety,  and  that  this  was  known  to  the  holders. 
Harmon  v.  lfa/0(Wash.),  816. 

6.  Indorser  before  utterance  —  snrety.]  One  who  as  surety  and  before  utteiw 
ance  indorses  a  note  payable  to  another  is  liable  to  the  payee  as  a  joint 
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maker,  although  the.  payee  knew  him  to  he  a  aarety.  Carpenter  ▼•  Jfi^ 
LamghUn  (R.  I.X  68a 

Ci •]  Where  one  indorses  a  note,  payahle  to  the  order  of  the  maker,  be- 

fore  negotiation  and  hefore  indorsement  by  the  maker,  his  liabUStj  is 
that  of  indorser,  and  not  of  joint  maker,  if  when  the"  note  is  negotiated 
tl&e  maker's  name  stands  first  on  the  back.    Dubeu  ▼.  Mamm  (ICaflB.X  885b 

7.  Irregular  indorsemeot  —  noUoe  to  pforohasar.J  L.,  a  member  of  the  6rma 
of  8.  ft  Sons  and  P.  ft  Co.,  made  Ills  own  notes,  payable  to  the  order  of  P. 
ft  Oo.,  and  without  aathority  indorsed  them  in  the  name  of  Si  ft  Co.  D., 
another  member  of  the  firm  of  P.  &  Co.,  then  indorsed  the  name  of  that 
firm  as  first  indorsers.  They  were  presented  to  plaintiff  for  disoonnt  be- 
fore matnrity,  one  by  a  broker  and  the  other  by  D.,  who  was  known  to  it 
to  be  a  member  of  the  firm  of  P.  ft  Co.,  and  diseonnted  by  the  plaintifll 
8.  A  Sons  had  no  benefit  from  the  notes.  Held,  in  an  action  agaiasl 
8.  ft  Sons,  that  the  faets  showed  no  oonclosive  notice  of  the  inTalldlty  of 
the  indorsements.    F^reeman'e  NaUonai  Bank  ▼.  Senery  (Mass.),  84flk 

8.  Joint  payees  —  partnendiip  —  eridsnoe — presmnptlons.]  Anotewmseze- 
cated  and  deliyered,  payable  to  the  order  of  "  Chas.  ft  Wm.  Feickerl** 
They  were  not,  in  fact,  partners.  Charles  Feickert,  being  in  posnearion  of 
the  note,  and  authorised  to  collect  it,  repreeenting  that  the  plaintifih  were 
partners,  sold  and  assigned  it  to  the  pbdntifT  by  a  writing  signed  by  hSm 
in  the  style  of  '*  Chas.  ft  Wm.  Feickert."    UM^  (1)  that  the  note  waa  not 

•  prima  fade  payable  to  a  firm  ;  (3)  that  Charles  Feickert*s  posseeaioa 
no  eyidence  of  a  partnership ;  (8)  that  title  as  agidnst  Iwth  could  not 
by  joint  indorsement ;   (4)  that  the  authority  to  collect  did  not  aatlioiiae 
a  sale.    Ryhiner  v.  FeUkeri  (111.),  180. 

9.  Negotiability  ^  marginal  memorandani.]  A  promissory  note  bearing  in 
the  margin  the  words,  **  given  as  collateral  security  with  agreement,*  is 
not  negotiable.    Coetdto  v.  Oraweil  (Mass ),  867. 

10. pa3nkble  to  **  trustee  " —  subsequent  indorsement.]  A  note  payable  to 

the  order  of  one  as  "  trustee  *'  is  not  negotiable,  and  a  subsequent  indorser 
before  indorsement  by  the  payee  is  not  liable.  Third  NaUanai  Bank  oj 
BaUimare  v.  Lange  (Md.),  804. 

11.  Notice  of  protest  —  mode  of  giving.]  Where  the  holder  and  indorser  of  a 
draft  reside  in  the  same  place,  the  indorser  is  ordinarily  entitled  to  per- 
sonal notice  of  dishonor,  but  this  is  excused  where  the  notary,  on  the  day 
of  dishonor,  called  at  the  indorser*8  place  of  business,  during  business 
hours,  to  give  him  notice,  but  found  it  locked  and  no  one  present  to  rs- 
oeive  notice,  and  deposited  the  notice,  properly  addressed,  in  the  postoAcs 
on  the  same  day.    John  v.  City  IfatumalBank  of  Selma  (Ala.),  8S. 

VL  For  the  benefit  of  a  third— consideratioii — support  of  iU^timstooklld.] 

The  putative  father  of  an  illegitimate  child  drew  a  draft  payable  to  his 
own  order,  and  indorsed  payable  to  the  order  of  the  mother,  expressly 
"  for  the  benefit  **  of  the  child.     EM,  (1)  that  the  undertaking  was  not 
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lllega] ;  (2)  that  the  draft  imported  a  eonflideratioii.    Hook  T.  Ptatt  (HL 
Y.).  589. 

18L  Wahrar  of  nodioo  of  psotoat]    A  waiver  of  notice  of  pxoteal  doaa  Mt 
wftlTB  demand  of  pajment.    Sprague  ▼.  Fkieker  (Or^.X  t(87* 

8eo  VAYussrr,  296. 

NEW  TRIAL. 
See  CBDf  IN AL  Law,  7SL 

NOTES. 
Aoootmt  alatad^  between  whom  it  applies,  489. 
Bnnkiuyloy — "  fiduciary  character,**  888. 
Oaitiflr —  ejection  of  passenger  for  not  paying  fare,  284. 
'-^—  haggage — merchandise,  879. 
OhrU  damage  act  —  proximate  cause,  340. 
OoKporatioii —  liability  to  action  for  malidoos  prosecattoa,  498» 
CUminal  law  —  corroboration  of  accomplice,  406. 
— ^  larceny  —  retaining  money  paid  by  mistake,  091  • 

objection  to  grand  juror,  how  raised,  705. 

Damages  —  remote,  92. 

— »  doable,  constitutionality,  115. 

BvidiBoe — husband  and  wife  as  witness  in  criminal  easca,  444 

— ^  exhumation  of  dead  body,  when  compellable,  448* 

ree  geeUB — declarations  of  deceased,  479. 

-^—  parol,  to  add  guaranty  to  contract  of  sale,  518. 
FbKtarss  — portable  furnace  — gas-fittings,  894. 

bfimt —  custody  of  —  separation  of  parents,  898* 

« 

—  fall  of  part  of  building,  875. 

explosion  —  fall,  887. 

> — compound ,  101 . 

after  maturity,  258. 

ZiOst  piopity  —  larceny  of,  784. 

Master  and  serrant  —  liability  of  master  to  servant  for  defectiTa  madiinwj^ 
821. 

Negligence — dangerous  premises — hotel  elevator,  288. 

fright  of  horses  by  article  left  on  highway,  880. 

NegoClable  Instranent  "  for  the  benefit "  of  illegitimate  child  of  maker,  64ft 

Soduodon  —  evidence  —  pregnancy,  868. 

—  discharge  by  failure  to  sue  insolvent  principal,  580. 
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NOTES— C7(i?7it»iitMdL 
Tyadawirli— In  letters  of  alphabet,  508. 
'Vendor's  lien  againet  married  woman,  614. 
W^tMai  —  cihanoe,  819. 

NOTICE. 
Bee  Nbgotiablb  Instbumert,  841 

NOTICE  OP  PROTEST. 
Mode  of  glTiag.]    See  Nbootiabia  Instrument,  8& 

NUISANCE. 

P**ff***'g — meesore  ol  damages ---InteKnipdon  of  baafaMH.]    When 

were  thrown  against  plaintiff's  shop  hy  a  blast,  caeeleesly  set  off  bj  a  eon- 
tractor  employed  on  a  neighboring  public  work,  and  his  workmen  left  his 
shop  in  fear,  and  bis  basinefls  was  consequently  sospended,  held,  that  he 
might  recover  for  the  interruption  of  his  business,  and  the  measure  of 
damages  was  the  value  of  the  work  thus  prevented  from  being  doneu 
Hunter  ▼.  Farrmi  (Bfass.)»  438. 

OFFICE  AND  OFFICERS. 

UafaiUty  of  oifty  far  oompensation  of  officers.]     See  Municipal  Cobfo&a^ 
TION,  66. 

PARENT  AND  CHILD. 

Ooslody  of  child  —  separation  of  parents.]    In  case  of  separation  of  lkiia> 
band  and  wife,  equally  tit,  by  character  and  circumstances,  to  have  the  ens- 
tody  of  children,  the  custody  of  a  delicate  female  child  of  four  years  of 
age  will  be  awarded  to  the  mother  lor  the  time  being.  MtKbm  r.  JfeSm 
(R.I.),694. 

PARTNERSHIP. 

^kmngement  between  omineoUng  railway  oonpsnies.]  Seven]  isdepesdent 
railway  companies,  whose  lines  connected,  agreed  eaoh  to  carry  over  Us 
own  road  the  freight  cars  of  the  others,  marked  "  Oreen  Line,"  without 
breaking  bulk,  at  certain  rates,  each  fixing  and  collecting  Its  own  rates 
over  its  own  road,  and  iiaving  no  interest  in  other  freights.  In  fixing  its 
own  rates,  or  through  freight,  each  company  would  ascertain  the  rataa 
«haq|^  by  the  other  companies,  and  add  them  to  the  rates  for  Its  own 
line.  These  were  called  **  Green  Line  rates/*  There  was  no  joint  expense 
or  loss  or  profit,  but  if  a  loss  could  not  be  traced  to  any  particular  road,  it 
was  borne  by  all  the  carrying  roads.  Bdd,  that  this  did  not  consUtnte  a 
{Mirtnership,  and  tlie  use  of  tlie  words  "  Green  Line "  on  bills  of  lading 
nnd  a  wharf-boat  did  not  estop  the  companies.  Irtin  v.  NaekvUU,  CkmiU^ 
-mooga  and  St.  Louie  RaUroad  Co.  (111.).  116. 

See  NfioOTiABLB  Instrumbnts,  190. 
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PARTY-WALL. 

Dirtniiotlon  of  buUdlnfi]  Where  boaBea  having  a  party-wall  are  aoddentalljr 
destroyed  by  fire,  leaying  the  wall  Btaoding,  the  eaaement  in  the  wall 
oeaaes,  and  either  owner  may  diapoee  aa  he  pleaaes  of  the  part  on  hi» 
ground.    Hojpnan  ▼.  Kuhn  (Miss.),  491. 

PAYMENT. 

Bfoto  of  third  p«rMn^1nird«n  of  proof.]  The  taking  of  the  negotiable  note* 
of  a  third  person  for  an  existing  debt  ia  prima  faeie  payment,  and  the 
burden  of  proving  an  agreement  to  the  oontrary  la  on  the  cradiiOK.  8miih 
T  J9«M|90r  (Ind.),  296. 

Wrong — bjr  bank.]    8ee  Nbgligbkcb,  858. 

POWEa 
See  Will,  186. 

PRINCIPAL  AND  8URBTT. 
See  Surbtz,  578. 

PROMISSORY  NOTE. 
See  Nbgotiablb  Iif8TBuifsn& 

PROPERTY. 
Ib  muktit  italLJ    See  Muhicipal  Oorfobation,  807. 

PROTEST. 
See  Nbgotiablb  Ikstbumebts,  85L 

PUBLIC  POLICY . 
OoBtraotvold  as  against]    See  Contbact,  808;  Bond.  867. 

RAILWAY  OOBiPANY. 
Baggage.]    See  Carbibb,  876. 
See  Cabbixb,  377;  CoBanTmnoBAL  Law»112;  Nbgligxncb;  Pabtbbb^ 

SHIP,  116. 

RECEIPT. 

1.  <*  For  aafe-keeping.'^J  In  the  absence  of  any  explanatory  evidence,  an  ii> 
atrament  signed  by  a  depositary,  by  which  be  acknowledges  that  a  third 
person  has  deposited  with  him  for  ''safH-keeping**  a  certain  number  of 
dollars  in  gold  coin,  which  the  deposHary  is  to  '*  return  whenever  called 
for/'  will  be  held  a  special  deposit.    Wright  ▼.  Paine  (Ala.),  34. 

2.  ''On  deposit  to  bo  paid."]  In  the  absence  of  any  explanatory  evidence,  a 
writing  by  which  the  depositary  acknowledges  to  have  received  a  certain 
number  of  dollars  in  gold  '*on  deposit  to  be  paid  "  to  the  depositor  "on 
demand  '* —  will  be  held  a  contract  for  loan  of  money,  payable  presently 
or  on  demand ;  and  the  statute  of  limitations  will  begin  to  run  against  It 
from  the  date  of  the  writing.  Id. 
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RESCISSION. 
See  Contract,  168L 

RES  QESTiB. 
See  EviDBNCB,  477. 

RIPARIAN   RIGHTS. 

iSMHlOHWAT,65a. 

SALE. 

1.  DdlviMy  — -aMn  ddhrwry  d  bill  of  mIa.]  The  mere  dellTeiy,  lor  TBloa^ 
of  ft  bill  of  0ale  of  a  chattel  to  the  parchaaer  does  not  Test  title  in  him  as 
against  a  sabsequent  attaching  creditor  of  the  yendor.  D^mp&eif  t. 
Gardner  (Mass-X  8S9. 

^  Im.ikliad  warranty — article  to  be  mannfactored  —  measors  of  damagaa.] 
Defendant  agreed  to  famish  plaintiff  as  many  boxes  as  they  rhonld  need 
4o  paclL  mannfactared  tobacco  during  a  certain  season  at  a  specified  time, 
^and  did  famish  such  boxes.  It  iscostomary  for  tobacco  dealers  to  rely  on 
the  manafactarers  of  boxes  for  the  selection  of  proper  material  and  not 
ito  test  the  boxes  reoeiTed  to  ascertain  if  they  are  saitable.  The  boxes 
:famished  by  defendant  were  of  unseasoned  wood,  which  canned  the  to- 
bacco packed  therein  to  moald  and  deteriorate  In  Talae.  MM,  (1)  that  the 
defendant  was  liable  as  mpon  an  implied  warranty,  that  the  boxes  wtm 
suitable  for  the  purpose  of  packing  manufactured  tobacco  for  loss  from 
their  not  being  saitable,  and  (2)  that  the  measure  of  his  liability  was  the 
damage  done  to  the  tobacco  by  its  moulding.    Oerei  v.  Janee  (Gratl),  773. 

8.  What  is  not  — monthly  payments.]  An  agreement  for  the  hire  of  a 
sewing  machine  at  a  specified  rent  payable  monthly,  the  machine  to  be- 
long  to  the  hirer  when  a  certain  sum  is  paid,  is  not  a  sale,  and  the  hirer 
cannot  confer  title  on.  one  who  in  good  faith  undertakes  to  purchase  it 
from  him.    Singer  Manvfaeturing  Company  y .  Ordham  (Oreg.X  S73. 

4.  On  void  exeoiition.]    See  Estofpel,  484. 

See  Contract,  fiOd,  fiSl . 

SCHOOLS. 

Religions  nse  of  sohool-house.]  A  statute  authorising  school  directors  to 
grant  the  temporary  use  of  public  school-houses^  when  not  occupied  by 
schools,  for  religious,  literary  and  other  meetings,  and  for  eyeniag  and 
Sunday  schools,  is  not  unoonstitutlonaL    NichoU  y.  SehoaiDw$etcr9  (IlLX 

leo. 

HiglL]    See  CoNBTrnrriONAL  Law,  151. 

SEDUCTION. 
IBiidottoo.]  An  action  for  seduction  of  a  daughter  may  be  maintained  npoa 
proof  that  in  consequence  'she  became  nenroas  and  excitable,  and  did  ao4 
Appear  to  be  herself,   without  proof  of   pregnancy  or  sexnal 
Blagge  v.  lUdey  (Massi.),  361. 


INDEX.  855 

SEWERS. 
Ai  Municipal  CX>rpobation,  91* 

SHIP  AND  SHIPPINe. 

f^m:hiHtj  ri  ftmjgjgn^i^  ferr  frwJghf  ^  ftflhat  «f  prift^  feir  tarimming  ft*»|p>>]      Tilt 

oonugnee  and  receiver  of  a  cargo  is  liable  for  the  f reiglit,  although  the 
master,  owing  to  a  dispate  with  the  person  who  loaded  the  yessel  about 
the  price  of  trimming  the  cargo, sailed  without  signing  the  bill  of  lading; 
and  he  cannot  deduct  that  price  from  the  freight.  BxM^  y,  JSnokfiT  (B.  L), 
707. 

STATUTE. 

B«Pm1  oC]    Bu  Crdokal  Law,  199 . 

STATUTORY  OONSTRUOTION. 

Fte  Moapss— duty  to  providsb]  A  statute  requires  owners  of  tenemenl 
houses  to  provide  such  fire-escapes  as  shall  be  directed  and  approved  b/ 
certain  oommiBsioners.  HM^  that  the  dutjr  is  presently  imperative,  and 
the  owners  must  procure  such  direction  and  approval,  without  waiting 
for  the  action  of  the  commissioners.     'WiSLy  v.  MuXMy  (N.  T.),  686. 

8.  ■*  Boasafaoldsr."]  A  ''householder"  is  any  header  chief  of  a  domestit 
establishment,  which  he  keeps  together  and  provides  for,  but  he  need  not 
be  the  actual  occupant  of  a  house.    Nfimm  v.  8iaU  (Miss.),  444. 

Bu  WiTHBSS,  440. 

STOCKHOLDER. 
IndMdnal  UabiUtyt  how  •nfinroed.J    8u  Corporation,  488. 

STREET  RAILROAD  COMPANY. 
8u  Carrier,  97. 

SUBROGATION. 
8U  SURBTT,  286. 

SUBSCRIPTION. 

Death  of  sabaovlbsr  befare  aotion  on.]  One  who  had  executed  his  note  to 
the  trustees  of  a  church,  as  a  donation  to  enable  them  to  bu^  a  bell,  died 
before  the  bell  was  ordered.  HM^  that  the  note  could  not  be  enforced 
although  the  bell  was  afterward  ordered.  PraU  v.  Tnuteea  ofBapM  80' 
eietyofmgin(m.),lS7. 

SUNDAY. 

Aotkm  for  tort  on.]  A.,  carefully  driving  on  Sunday  on  a  highway  in  Massa- 
chusetts, was  injured  by  the  reckless  driving  of  B. ;  held,  that  A.  could 
maintain  an  action  therefor  against  B.  in  Rhode  Island,  without  showing 
that  he  was  travelling  for  necessity  or  charity.  Baldwin  v.  Bwtm^  (R.  L]^ 
670 
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SURETY. 

1.  IXicluag* — exftmton.]  The  pajee  and  holder  of  m  piomiBBOfy  note  agreed 

with  the  principal  maker,  without  the  oonaent  of  the  aurety,  to  extend  the 
time  of  payment  "ontil  after  harvest."  JSs^  not  to  discharge  the 
Buretj,  because  too  indefinite.  Findley  ▼.  HiU  (Oreg.).  678^ 

8.  Faiinxe  to  soe  principal  on  request]  If  a  creditor  fails  to  sue  his  prind* 
pal  debtor,  when  solvent,  at  the  request  of  the  snretj,  and  he  afteiwaid 
becomes  insolvent,  still  the  surety  is  not  discharged.  Id, 

8.  8abrogatkn---to  prior  olaim  of  State  on  assets  of  deoedent]  Thesnreiyofa 
deceased  debtor  to  the  State,  iiaving  paid  the  debt  to  the  State,  Is  entitled 
to  be  sabrogated  to  the  State's  prior  daim  in  the  distribution  of  the  debt* 
or's  assets.    Orem  v.  Wrightttm  (Md.).  286. 

8u  BoNDt  780;  Nsgotiablb  Instbuiobnt,  688. 

SUPPORT  OF  SOIL. 
^MnfB8,842. 

SURFAGB  WATER 
Bee  Municipal  GasroBATiOH,  508. 

TAXATION. 

L  Bzsniillon^'hiiildtng  for  religions  worship."]  The  resldenoe  of  a  prieil 
or  dergyman  is  not  exempt  from  taxation  as  a  "  bnilding  for  religions 
worship,"  because  it  contains  one  room  set  apart  as  a  religions  chapd. 
8i  Jo9q^*s  Church  v.  Aseeee^n  qf  Taxet  (R.  L),  6i^. 

2.  Federal  propeity.]    Property,  the  title  to  which  is  held  by  the  United 

States,  for  wiiatever  purpose,  is  exempt  from  State  taxation  while  so  held. 
People  ex  rH,  MeOrea  v.  United  SUUee  of  America  (III.),  156. 

8.  Personal  property  — place  of.]  A  transfer  boat,  registered  at  Cairo,  Illinois, 
plying  between  that  place  and  Fillmore,  Kentucky,  on  the  opposite  shore 
of  the  Ohio  river,  and  owned  half  by  a  railway  corporation  of  Illinois  and 
half  by  a  railway  corporation  of  another  State,  and  used  for  the  tnnsfsr 
of  cars  of  both  companies,  laid  up  at  Cairo  when  not  in  nse,  both  compa- 
nies having  a  business  office  there  and  the  boat  hands  residing  there,  is 
properly  taxed  there  to  both  corporations.  Irvin  v.  Neto  OrieoM^  SL  Jjfuie 
and  CMcago  Bailroad  Co,  (111.),  306. 

Remedy  for  illegaL]    See  National  Banks,  15. 

See  CoNSTiruTiONAL  Law,  73V ;  National  Banks,  80. 

TENANCY. 
By  entirety — crops.]    See  Estate,  254. 

TRADE.MARK. 

Sign — Infringement]  The  sign  '*  Great  IXL  Auction  Co.**  Is  not  an  infringe^ 
ment  of  the  sign,  recorded  as  a  trade-mark,  "  IXL  Qeneral  Merdundist 
Auction  Store . "    LiehteneUin  v.  MeOie  (Oreg.),  592. 


INDEX.  857 

TRUST, 
BmhASK,S8Si;  BxBOinos»fML 

ULTRA  VIRES. 
See  BoHB»  507. 

USAGE. 
i8teBAHK»80a 

VACANCY. 
Of  premdum}    See Ikbcrajsce,  106, 184. 

VENDOR'S  LIEN. 

MnaUd  wqbuul]  A  vendor's  Uen  sabaistB  agaimi  a  uuurfled  wonaa.  JEM 
y.  Gerhard  (BiL\  912. 

TBRDICr. 

Andrad  at  by  ohaaoa.]  A  TeTdict  of  damagOB,  aaoertalned  hj  aveTaging  tba 
aggregate  aeparate  markinge  of  all  the  jaion,  in  aooordanoe  witb  a  prece- 
dent agreement  to  abide  the  resalt,  is  arrived  at "  bj  chance/*  and  will  ba 
eet  aaide,    Goodman  v,  Oody  (Waeh.),  806. 

WATVEa 
See  Inburakcb,  88& 


WARRANTY. 


By  agavL]    See  AsaasKn^  4. 
bqpltod.]    See  Salb»  77a 


WATER  AND  WATER-C0UR8B& 
See  Highway,  652. 

WILL. 

L  Deviaa—  execution  d  power.]  A  basband  devised  to  bis  wife,  for  her 
life,  two-tbirds  of  bis  entire  estate, subject  to  certain  spedfie  legacies,  with 
power  to  dispose  of  the  same  absolately  by  will  or  deed.  After  bis  death, 
the  wife  acquired  the  fee  of  the  undivided  third  of  the  lands  so  devised 
to  her.  Subsequently  she  executed  a  will,  making  some  specific  bequests, 
and  then  providing  as  follows:  "All  and  singular  the  rest,  residue  and 
remainder  of  my  estate,  real  and  personal,  of  whatever  kind  and  whereso- 
ever situate,  I  hereby  order  and  direct  to  be  converted  into  money  by  my 
executors."  "And  for  that  purpose  I  do  authorise  and  empower  them  to 
bargain,  sell,  and  convey  my  real  estate  wherever. situate,  and  to  make, 
execute,  acknowledge  and  perfect  all  deeds  and  conveyances  in  law  neces. 
aary  to  assure  in  the  purdiaser  or  purchasers  thereof  the  full  title  thereto^ 
the  said  real  estate  to  be  sold  as  soon  as  the  same  can  be  done  without 
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Mcrlfiee,  in  the  dlBCietioii  of  said  ezecaton."  '"And  wbea  my  nid 
reriduAiy  estate  shall  be  oonverted  into  money  as  atoreaaid,"  etc,  with 
direetiona  for  its  diatiibution.  She  also  bequeathed  a  gold  wateh  and 
eome  hooaehold  fomitare,  whidi-eame  to  her  under  her  huaband'a  wUl^to 
dlflbient  persona.  She  died  oeiaed  of  several  paroels  of  real  estate.  SM, 
that  the  power  of  disposition  conferred  by  her  husband's  will  was  fully 
exercised,  and  her  will  carried  all  the  property  in  wliich  she  derived  any 
interest  under  that  will.    Funk  v.  J^lsdon  (OL),  186. 

fi.  Omtssicm  to  name  or  pcoride  for  cbildrsn  of  testator  —  tsteeaoe  to 
anotlwr  wOL]  A  statute  provides  that  a  testator,  leaving  a  child  or  ddl* 
dren  not  **  named  nor  provided  for  **  in  his  will,  shall  be  deemed  intestate 
as  to  such  diild  or  ddldren.  A  testatrix  left  a  will  not  in  itself  expresdy 
naming  nor  providing  for  her  children,  but  referring  to  and  adopting  pro- 
visions in  her  late  husband's  will,  which  named  and  provided  for  them. 
BM,  that  this  was  equivalent  to  naming  and  providing  for  thsm  te  hsr 
own  wilL    Oerriih  v.  Gerrish  (Oreg.),  58S. 

Parol  evldenoe  to  snplafa.]    See  Evidbncb,  58L 

WITNBSa 

Steftotory  oonstmotfoii— husband  and  wifo — odnkul  oases.]  Under  a  atat* 
uto  providing  that  "husband  and  wife  may  be  witnesses  for  eadi  other 
in  all  criminal  cases,  but  they  shall  not  be  required  to  testify  against  each 
other,  as  witnesses  for  the  prosecution,"  neither  is  a  competent  volaataiy 
witness  against  the  other.    Bifrd  v.  SUUe  (Miss.)»  440. 

Hot  lesTlng  ooorUroom  on  order  of  oourL]    See  Cbdohaii  Lair,  798L 

See  AoooMPLiCBy  89L 

WORDS. 
•Bnflding.^    See  CBnoHAL  Law,  341. 
"Building  for  rellgtons  wOrahip."]    See  Taxatioh,  697. 
■■Fldiioiary  oiiaraoter."J    See  Bakkbuptct,  887,  488. 

*  For  safe-keeping.*^    Su  Rbcsift,  24. 

*  Householder  or  head  of  a  femily.*^    See  Exsmfttok,  7B8l 

*  Householder."]    See  Statutobt  Cokstructiok,  444 
^  Xiewd  and  lasoMous.'^    See  Grim ikal  Law,  411. 
''On  deposit  to  be  peld.**]    /S^  Rbceift,  24. 
"PkesGriptlon."]    See  Negliosncs,  103.  - 
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